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Lawyers’ Principles of Professionalism
As a lawyer I must strive to make our system of justice work fairly and
efficiently. In order to carry out that responsibility, not only will I comply
with the letter and spirit of the disciplinary standards applicable to all
lawyers, but I will also conduct myself in accordance with the following
Principles of Professionalism when dealing with my client, opposing
parties, their counsel, the courts and the general public.

Where consistent with my client's interests, I will communicate with
opposing counsel in an effort to avoid litigation and to resolve litigation
that has actually commenced;

Civility and courtesy are the hallmarks of professionalism and should not
be equated with weakness;

I will not file frivolous motions;

I will endeavor to be courteous and civil, both in oral and in written
communications;

I will make every effort to agree with other counsel, as early as possible, on
a voluntary exchange of information and on a plan for discovery;

I will not knowingly make statements of fact or of law that are untrue;

I will attempt to resolve, by agreement, my objections to matters contained
in my opponent's pleadings and discovery requests;

I will agree to reasonable requests for extensions of time or for waiver of
procedural formalities when the legitimate interests of my client will not be
adversely affected;

In civil matters, I will stipulate to facts as to which there is no genuine
dispute;

I will refrain from causing unreasonable delays;

I will endeavor to be punctual in attending court hearings, conferences,
meetings and depositions;

I will endeavor to consult with opposing counsel before scheduling
depositions and meetings and before rescheduling hearings, and I will
cooperate with opposing counsel when scheduling changes are requested;

I will at all times be candid with the court and its personnel;

When scheduled hearings or depositions have to be canceled, I will notify
opposing counsel, and if appropriate, the court (or other tribunal) as early
as possible;
Before dates for hearings or trials are set, or if that is not feasible,
immediately after such dates have been set, I will attempt to verify the
availability of key participants and witnesses so that I can promptly notify
the court (or other tribunal) and opposing counsel of any likely problem in
that regard;
I will refrain from utilizing litigation or any other course of conduct to
harass the opposing party;
I will refrain from engaging in excessive and abusive discovery, and I will
comply with all reasonable discovery requests;
In depositions and other proceedings, and in negotiations, I will conduct
myself with dignity, avoid making groundless objections and refrain from
engaging I acts of rudeness or disrespect;
I will not serve motions and pleadings on the other party or counsel at such
time or in such manner as will unfairly limit the other party’s opportunity
to respond;
In business transactions I will not quarrel over matters of form or style, but
will concentrate on matters of substance and content;
I will be a vigorous and zealous advocate on behalf of my client, while
recognizing, as an officer of the court, that excessive zeal may be
detrimental to my client’s interests as well as to the proper functioning of
our system of justice;
While I must consider my client’s decision concerning the objectives of the
representation, I nevertheless will counsel my client that a willingness to
initiate or engage in settlement discussions is consistent with zealous and
effective representation;

I will withdraw voluntarily claims or defense when it becomes apparent
that they do not have merit or are superfluous;

I will remember that, in addition to commitment to my client's cause, my
responsibilities as a lawyer include a devotion to the public good;
I will endeavor to keep myself current in the areas in which I practice and
when necessary, will associate with, or refer my client to, counsel
knowledgeable in another field of practice;
I will be mindful of the fact that, as a member of a self-regulating
profession, it is incumbent on me to report violations by fellow lawyers as
required by the Rules of Professional Conduct;
I will be mindful of the need to protect the image of the legal profession in
the eyes of the public and will be so guided when considering methods and
content of advertising;
I will be mindful that the law is a learned profession and that among its
desirable goals are devotion to public service, improvement of
administration of justice, and the contribution of uncompensated time and
civic influence on behalf of those persons who cannot afford adequate legal
assistance;
I will endeavor to ensure that all persons, regardless of race, age, gender,
disability, national origin, religion, sexual orientation, color, or creed
receive fair and equal treatment under the law, and will always conduct
myself in such a way as to promote equality and justice for all.
It is understood that nothing in these Principles shall be deemed to
supersede, supplement or in any way amend the Rules of Professional
Conduct, alter existing standards of conduct against which lawyer conduct
might be judged or become a basis for the imposition of civil liability of
any kind.
--Adopted by the Connecticut Bar Association House of Delegates on June
6, 1994
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family groups with the preparation of sophisticated wills, revocable trusts, private foundations and charitable
trusts and when necessary, litigates probate proceedings. In addition, Ms. Lange has developed a niche practice
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CONNECTICUT LEGAL CONFERENCE
Conservatorship Litigation – A Discussion of Strategic, Legal and Ethical Issues
June 10, 2019
Timed Outline
I.

Introduction – (5 mins.)

II.

Recent Decisions Involving Conservatorships – (10 mins.)

III.

Judicial Insights on Conservatorship Hearings – (10 mins.)

IV.

Connecticut Standards of Practice for Conservators – (5 mins.)

V.

Connecticut Uniform Adult Protective Proceedings Jurisdiction Act – (5 mins.)

VI.

Ethical Considerations – (10 mins.)

VII.

Questions – (10 mins.)

Page 5 of 145

CONNECTICUT LEGAL
CONFERENCE
Conservatorship Litigation – A
discussion of Strategic, Legal
and Ethical Issues
Panel: Hon. David W. Hopper, Keith Bradoc Gallant, Esq., Heather J. Lange, Esq. Charles W. Pieterse, Esq.
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Today’s Panelists
▪ Hon. David W. Hopper
▪ Probate Judge - Greenwich Probate Court (District 54)
▪ Principal of David W. Hopper Attorney at Law, LLC

▪ Keith Bradoc Gallant, Esq.
▪ Partner, Day Pitney, LLP

▪ Heather J. Lange, Esq.
▪ Principal, Brody Wilkinson PC

▪ Charles W. Pieterse, Esq.
▪ Partner, Whitman Breed Abbott & Morgan LLC
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Format of Seminar
▪ A guided discussion that hopefully addresses
issues that are relevant to your practice
▪ Please ask questions and interact with the
panel
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Today’s Outline of Topics
▪ I. Introduction
▪ II. Recent Decisions Involving Conservatorships
▪ III. Judicial Insights on Conservatorship Hearings
▪ IV. Connecticut Standards of Practice for Conservators
▪ V. Connecticut Uniform Adult Protective Proceedings Jurisdiction Act
▪ VI. Ethical Considerations
▪ VII. Questions
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Summaries of Recent Judicial Decisions
Involving Conservatorships
▪ Bloomfield Health Care Center of Conn. v. Doyon, 185 Conn.
App. 340 (2018)
▪ Conserved person was a resident in the Plaintiff’s nursing home
▪ Conservator failed to file complete application for Medicaid benefits for the
conserved person, and the Department of Social Services denied the
application
▪ Conserved person could not pay for the nursing home, and the nursing home
sued the Conservator
▪ Conservators of estates owe nursing homes a duty of care to file complete
applications for Medicaid benefits
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Summaries of Recent Judicial Decisions
Involving Conservatorships
▪ Day v. Seblatnigg, 186 Conn. App. 482 (2018), granting cert.,
331 Conn. 913 (2019)
▪ Voluntarily conserved person sought to convert her revocable trust into an
irrevocable trust and executed documents to that effect
▪ Co-Conservator of the estate moved for a declaratory judgment that the
irrevocable trust was void ab initio, because the conserved person lacked
capacity to create the trust
▪ Conserved persons under voluntary conservatorships, even without findings of
incapacity, lack capacity to control their estate
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Summaries of Recent Judicial Decisions
Involving Conservatorships
▪ Valliere v. Comm’r of Soc. Servs., 328 Conn. 294 (2018)
▪ Husband of conserved person applied to Probate Court for an award of
community spouse allowance
▪ Probate Court awarded community spouse allowance
▪ Conserved person later applied for Medicaid benefits, and Department of Social
Services refused to follow Probate Court’s existing community spouse award
▪ Department of Social Services is bound by preexisting orders awarding
community spouse allowance where conserved person has not applied for and
was not receiving Medicaid at the time the spousal award was sought
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Summaries of Recent Judicial Decisions
Involving Conservatorships
▪ In the Matter of Winsome Brown, 32 Quinnipiac Prob. L.J. 239
▪ Housing Authority filed petition for involuntarily conservatorship for tenant facing
eviction for nonpayment of rent
▪ Probate Court appointed involuntary conservator after hearing
▪ Tenant petitioned Probate Court to terminate the involuntary conservatorship
▪ Tenant failed to prove, by a preponderance of the evidence, that she was
capable of caring for herself and no longer required conservator
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Judicial Insights on Conservatorship Hearings
▪ Initial Considerations
▪ Medical Evidence
▪ Meeting the Burden of Proof: Clear and Convincing Evidence
▪ Selection of Who Should be the Conservator
▪ Less Restrictive Means of Intervention
▪ Other Strategic Options
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Connecticut Standards of Practice for
Conservators
▪ The purpose of the Connecticut Standards of Practice is to provide guidance for
conservators as they perform their court-appointed duties
▪ The Standards set forth the duties of conservators, ethical principles and key
considerations for decision-making
▪ C.G.S. 45a-655 (concerning the duties of a conservator of the estate) and 45a656 (concerning the duties of a conservator of the person) mandate that
conservators be guided by the Standards when carrying out their duties
▪ All conservators must therefore become familiar with the Standards upon
appointment

Page 15 of 145

Connecticut Uniform Adult Protective
Proceedings Jurisdiction Act
▪ Connecticut has adopted the Uniform Adult Protective Proceedings
Jurisdiction Act (C.G.S. §§ 45a-667 – 45a-667v)
▪ The Act provides a framework for establishing jurisdiction over a
conserved person, as well as for the transfer of conservatorships
between states
▪ The Act aims to ensure that a conservatorship established outside
of Connecticut will be recognized within Connecticut
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Ethical Considerations
▪ Gross v. Rell, 304 Conn. 234 (2012)
▪ Connecticut Rules of Professional Conduct, Rule 1.14
(Impaired Capacity)
▪ ACTEC Commentary on Model Rule 1.14
▪ Informal Opinion 15-07 (“Duty to Follow Instructions of
Client with Diminished Capacity in Appealing Probate
Court Order”)
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Questions?
Hon David W. Hopper, Keith Bradoc Gallant, Esq., Heather J. Lange, Esq. Charles W. Pieterse,
Esq
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CONNECTICUT LEGAL CONFERENCE
Conservatorship Litigation – A Discussion of Strategic,
Legal and Ethical Issues
June 10, 2019

Panel:

Hon. David W. Hopper
Keith Bradoc Gallant, Esq.
Heather J. Lange, Esq.
Charles W. Pieterse, Esq.
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CONNECTICUT LEGAL CONFERENCE
Conservatorship Litigation – A Discussion of Strategic,
Legal and Ethical Issues
June 10, 2019
Seminar Materials
I.

Summaries of Recent Judicial Decisions Involving Conservatorships
(i)

Bloomfield Health Care Center of Conn. V. Doyon, 185 Conn. App.
340 (2018)

(ii) Day v. Seblatnigg, 186 Conn. App. 482 (2018), granting cert., 331
Conn. 913 (2019)
(iii) Valliere v. Comm’r of Soc. Servs., 328 Conn. 294 (2018)
(iv) In the Matter of Winsome Brown, 32 Quinnipiac Prob. L.J. 239
II.

Connecticut Standards of Practice for Conservators

III.

Conn. Gen. Stat §45a-667 et. seq.: Connecticut Uniform Adult Protective
Proceedings Jurisdiction Act

IV.

Gross v. Rell, 304 Conn. 234 (2012)

V.

Impaired Capacity
(i)

Rule 1.14, Connecticut Rules of Professional Conduct

(ii) ACTEC Commentary on MRPC 1:14
(iii) Informal Opinion 15-07: Duty to Follow Instructions of Client with
Diminished Capacity in Appealing Probate Court Order (October 21,
2015)
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CONNECTICUT LEGAL CONFERENCE
Conservatorship Litigation – A Discussion of Strategic,
Legal and Ethical Issues
June 10, 2019

Seminar Materials

I.

Summaries of Recent Judicial Decisions (Involving Conservatorships)
(i)

Bloomfield Health Care Center of Conn. V. Doyon, 185 Conn. App.
340 (2018)

(ii)

Day v. Seblatnigg, 186 Conn. App. 482 (2018), granting cert., 331
Conn. 913 (2019)

(iii)

Valliere v. Comm’r of Soc. Servs., 328 Conn. 294 (2018)

(iv)

In the Matter of Winsome Brown, 32 Quinnipiac Prob. L.J. 239
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1. Bloomfield Health Care Center of Conn. v. Doyon, 185 Conn. App. 340 (2018)
A. Key Points:
i.

A conserved person was a resident in the Plaintiff’s nursing home.

ii.

The Conservator of the estate failed to file a timely and complete
application for Medicaid benefits for the conserved person, and the
Department of Social Services denied the application.

iii.

The nursing home suffered financial harm due to the conserved
person’s inability to pay for the services he was receiving, and the
nursing home sued the Conservator, alleging that the Conservator
owed it a duty of care to file a timely and complete application for
Medicaid benefits.

iv.

The Appellate Court held that a conservator of an estate owes a
nursing home a duty of care to file timely and complete applications
for Medicaid benefits on behalf of a conserved person to ensure that
the nursing home is paid for the services provided.

B. Case Summary
The Bloomfield case stands for the proposition that a conservator of an estate, in the absence of a
probate bond, owes a nursing home a duty of care to file timely and accurate applications for
Medicaid benefits on behalf of the conserved person to ensure that the nursing home is paid for
the services provided to the conserved. Bloomfield expands on the Connecticut Supreme Court’s
holding in Jewish Home for the Elderly of Fairfield Cty., Inc. v. Cantore, 257 Conn. 531 (2001),
where the Court recognized that a nursing home that has been harmed by the negligence of a
conservator is entitled to recover, through an action on a probate bond, the losses it suffered as a
result of the conservator’s failure to timely file an application for Medicaid benefits on behalf of
the conserved person. Id. at 532, 543-44.
In April 2013, Samuel Johnson (“Johnson”) was admitted as a resident in plaintiff’s facility, a
chronic care and convalescent nursing home (the “Facility”). Bloomfield, 185 Conn. App. at 343.
In February 2014, the Facility petitioned the Probate Court to appoint an involuntary conservator
for Johnson to oversee Johnson’s estate for the specific purposes of assisting him with his finances
and completing his Medicaid application. Id. at 344. In April 2014, the defendant (the
“Conservator”) was appointed as the conservator of Johnson’s estate, and the Probate Court
waived the requirement that a probate bond be filed. Id. In January 2015 (nine months after the
Conservator’s appointment), the Conservator first submitted Johnson’s application for Medicaid
benefits. Id. at 345. In February 2015, the Department of Social Services advised the Conservator
that his submitted application for Johnson was incomplete and requested additional information.
Id. The Conservator, however, failed to provide the additional requested information. Id. Thus,
in March 2015, the Department of Social Services denied Johnson’s application for Medicaid. Id.
In February 2016, the Facility sued the Conservator, arguing in the complaint that the
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Conservator’s failure to apply for and obtain Medicaid benefits for Johnson violated the duty of
care the Conservator owed to the Facility. Id. The Conservator moved for summary judgment,
arguing that the Conservator’s sole duty was to Johnson, and that the Facility lacked standing. Id.
at 346. The Superior Court granted the Conservator’s motion for summary judgment. Id.
The Appellate Court reversed, holding that it was foreseeable, in light of the fact that: (1) the
Facility petitioned the Probate Court to have a conservator appointed for Johnson and specifically
alleged therein that Johnson needed assistance completing his Medicaid application; (2) the
Conservator knew of Johnson’s growing debt to the Facility and that Johnson could not pay that
debt; and (3) the Conservator’s exclusive authority over and management of Johnson’s finances,
the Conservator’s failure to obtain Medicaid benefits would result in harm to the Facility. Id. at
357.
The Appellate Court also held that such a ruling did not violate public policy where, among other
things, “the Connecticut Standards of Practice for Conservators (2018) . . . explicitly provides . . .
[t]he conservator shall seek public and insurance benefits that are beneficial for the conserved
person” and “that it is widely understood by conservators in Connecticut that they are able to –
and, in fact, have a duty to – seek public assistance for their ward when necessary.” Id. at 361.

2
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2. Day v. Seblatnigg, 186 Conn. App. 482 (2018), granting cert., 331 Conn. 913 (2019)
A. Key Points:
i.

A voluntarily conserved person sought to convert her revocable trust
into an irrevocable trust and executed documents to that effect.

ii.

The Co-Conservator of the estate moved for a declaratory judgment
that the irrevocable trust was void ab initio, because the conserved
person lacked the capacity, while under the voluntary
conservatorship, to create the trust. The trial court granted summary
judgment for the Co-Conservator, holding, as a matter of law, that
the conserved person did not have the capacity to form the
irrevocable trust because she was voluntarily conserved at the time
the trust was purportedly created.

iii.

The Appellate Court affirmed, holding that because a voluntarily
conserved person does not retain control of his or her estate, no
genuine issue of material fact existed that the conserved person
lacked the legal capacity to create the irrevocable trust.

iv.

The Connecticut Supreme Court has granted certiorari on the issue
of: “Did the Appellate Court properly uphold the trial court's
conclusion that an irrevocable trust created by a voluntarily
conserved person was void ab initio under General Statutes § 45a655(e), regardless of whether the conserved person at the time of the
transfer had unimpaired testamentary capacity?”

B. Case Summary
The Day case stands for the proposition that a voluntarily conserved person surrenders complete
control of her estate to her conservator, and, therefore, may not take any unilateral action with
regards to the estate. In Day, the settlor (the “Settlor”) of a revocable trust, who had later applied
for and was appointed a voluntary conservator of her estate and person, sought to convert her
revocable trust into an irrevocable trust without action by her conservator and without her
conservator obtaining the Probate Court’s prior approval for such a conversion. Id. at 485 - 87.
One of the defendants, an appointed co-conservator of the Settlor’s estate (the “Conservator”),
oversaw and supervised the conserved person’s unilateral execution of documents purporting to
convert her revocable trust into an irrevocable one. Id. at 488. The plaintiff, a co-conservator of
the Settlor’s estate, thereafter commenced an action seeking a declaratory judgment that, in light
of the Settlor being under a voluntarily conservatorship, the Settlor’s unilateral act of creating the
irrevocable trust was void ab initio and unenforceable and that the assets transferred from the
revocable trust to the irrevocable trust be immediately returned to the Settlor’s estate. Id. at 486.
The Superior Court granted the plaintiff’s motion for summary judgment, id. at 486, and the
Appellate Court affirmed, holding “[b]ecause a voluntarily conserved person does not retain

3
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control over her estate, no genuine issue of material fact existed that [the Settlor] lacked the legal
capacity to form the . . . irrevocable trust.” Id. at 505 – 06.
The Day decision confirms that, while the Probate Court in a voluntary conservatorship does not
make a finding that a conserved person is incapable of managing his or her affairs or is incapable
of caring for him or herself, a conserved person nevertheless does not retain control over her estate,
and the appointed conservator is exclusively responsible for performing duties on behalf of the
conserved. Indeed, the Appellate Court held “[i]t would make meaningless the Probate Court’s
granting of an application for a voluntary conservator to permit duality of control over assets due
to the confusion that can be sown when a conservator and a voluntarily conserved person take
conflicting action with respect to the same asset.” Id. at 505. If a voluntarily conserved person
has a conflict with his or her conservator, the conserved person, pursuant to Conn. Gen. Stat. §
45a-647, may seek to be released.
The Connecticut Supreme Court has accepted certiorari on the specific issue of: “Did the Appellate
Court properly uphold the trial court's conclusion that an irrevocable trust created by a voluntarily
conserved person was void ab initio under General Statutes § 45a-655(e), regardless of whether
the conserved person at the time of the transfer had unimpaired testamentary capacity?”

4
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3. Valliere v. Comm’r of Soc. Servs., 328 Conn. 294 (2018)
A. Key Points:
i.

The husband of a conserved person applied to the Probate Court for
an award of community spouse allowance under Conn. Gen. Stat.
§ 45a-655. The conserved person was not receiving, and had not
applied for, Medicaid benefits at the time the husband moved for
community spouse allowance.

ii.

The Probate Court granted an award of community spouse
allowance, and the Department of Social Services did not oppose
that award.

iii.

The conserved person then applied for Medicaid benefits, and the
Department of Social Services, although granting that application,
refused to follow the Probate Court’s community spouse award.

iv.

The Connecticut Supreme Court held that the Department of Social
Services, where the conserved person had not applied for and was
not receiving Medicaid, was bound by the Probate Court’s
preexisting order awarding spousal support.

B. Case Summary:
The Valliere case stands for the proposition that the Department of Social Services is bound by
preexisting orders of the Probate Court awarding community spousal support pursuant to Conn.
Gen. Stat. § 45a-655.
In November 2012, Marjorie Valliere (“Marjorie”), a conserved person, was admitted to a nursing
facility where she resided until her death in October 2013. Id. at 298. In March 2013, the Probate
Court appointed Marjorie’s daughter as conservator of Marjorie’s estate (the “Conservatrix”). Id.
Later in March 2013, the Conservatrix filed an application in the Probate Court seeking an order
of spousal support for Marjorie’s husband (“Husband”). Id. In that application, the Conservatrix
represented that a spousal support order was necessary to allow Husband to continue living and
supporting himself. Id. The spousal support application also represented that Marjorie was not
receiving public assistance or Medicaid benefits to pay for Marjorie’s treatment at the nursing
home. Id. In June 2013, after a hearing, the Probate Court entered an order directing the
Conservatrix to pay Marjorie’s total net monthly income of $1,170 to Husband as spousal support.
Id. at 299. The Probate Court provided notice of the hearing and a copy of the spousal support
award to the Commissioner of the Department of Social Services. Id. at 300.
In July 2013, an application was filed with the Department of Social Services seeking Medicaid
for Marjorie. Id. The Department of Social Services granted the application but ignored the
Probate Court’s June 2013 award of spousal support and determined that Marjorie was required to
pay approximately $900 per month towards her care. Id. at 300. The Department of Social
5
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Services further determined that no community spouse allowance was available for Husband. Id.
at 301.
In December 2014, Husband commenced an administrative appeal arguing that he was entitled to
the award of spousal support as ordered by the Probate Court. Id. at 301. The Superior Court
concluded that Conn. Gen. Stat. § 45a-655(b) authorized the Probate Court to set the community
spouse allowance, because Marjorie had not yet applied for Medicaid benefits. Id. at 302. The
Court further held that the restriction in Conn. Gen. Stat. § 45a-655(d), which would prohibit an
award of spousal support, applies only when “an institutionalized conserved person has applied
for or is receiving Medicaid benefits.” Id. The Superior Court determined that because Marjorie
had not applied for or was receiving Medicaid at the time the Probate Court issued the June 2013
order awarding spousal payments to Husband, the Department of Social Services was bound by
the Probate Court’s order. Id. at 304. The Commissioner of the Department of Social Services
appealed, and the Connecticut Supreme Court affirmed the judgment of the Superior Court,
holding “insofar as the [Department of Social Services] failed to take advantage of its opportunity
to seek appropriate relief in the Probate Court before an application for Medicaid was filed, we
conclude that the Probate Court’s spousal support order . . . was binding upon the [Department of
Social Services].” Id. at 326.

6
Page 27 of 145

4. In the Matter of Winsome Brown, 32 Quinnipiac Prob. L.J. 239
A. Key Points:
i.

Housing Authority filed a petition for involuntarily conservatorship
for tenant facing eviction for nonpayment of rent. After a hearing,
the Probate Court found by clear and convincing evidence that the
tenant was incapable of caring for herself or handling her affairs and
appointed an involuntary conservator for the tenant.

ii.

Tenant thereafter petitioned the Probate Court for an order
terminating the involuntary conservatorship. Tenant failed to prove,
by a preponderance of the evidence, that she was capable of caring
for herself and no longer required the conservator.

iii.

To appoint an involuntary conservator under Conn. Gen. Stat. § 45a650(f), the Probate Court must find by “clear and convincing”
evidence that the respondent is incapable of managing his or her
affairs and/or is incapable of caring for himself or herself. To
terminate an involuntary conservatorship under Conn. Gen. Stat.
§ 45a-660(d), the Probate Court must find by a “preponderance” of
the evidence that the conserved person is capable of managing his
or her affairs and/or is capable of caring for himself or herself.

B. Case Summary:
Winsome Brown (“Brown”) was a tenant of the Stratford Housing Authority (the “Authority”).
Id. at 240. In February 2018, the Authority filed a petition for involuntarily conservatorship for
Brown based on her inability to “handl[e] her financial affairs as evidenced by her failure to pay
rent and is now facing eviction.” Id. A hearing was held, and clear and convincing evidence was
presented to the Probate Court that, among other things, Brown was a resident in public housing
owned by the Authority and that Brown was inconsistent in making her rent payments and was
currently the defendant in a summary process proceeding due to nonpayment of rent. Id. Based
on the evidence presented, the Probate Court granted the Authority’s petition and appointed a
conservator of the estate for Brown. Id. at 241. In September 2018, Brown petitioned the Probate
Court for an order terminating the involuntary conservatorship. Id. The Probate Court held a
hearing, and Brown failed to satisfy her burden of proof “by a preponderance of the evidence,” as
required by Conn. Gen. Stat. § 45a-660(a)(1), that she was capable of handling her affairs. Id. at
242.
This case demonstrates the varying burdens of proof concerning the appointment and termination
of an involuntary conservatorship. For the Probate Court to appoint an involuntary conservator,
the Probate Court must find “by clear and convincing evidence” that the respondent is incapable
of managing his or her affairs and/or is incapable of caring for himself or herself. Conn. Gen. Stat.
§ 45a-650(f). For the Probate Court to terminate an involuntary conservatorship, on the other
hand, the Probate Court must find “by a preponderance of the evidence” that the conserved person
7
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is capable of managing his or her affairs and/or is able to care for himself or herself and no longer
requires the conservatorship. Conn. Gen. Stat. § 45a-660(a)(1).
It bears noting that voluntary conservatorships are not subject to any similar standards. Under
Conn. Gen. Stat. § 45a-646, the Probate Court “may grant [a petition for] voluntary representation
. . . and shall not make a finding that the petitioner is incapable.” Pursuant to Conn. Gen. Stat.
§ 45a-647, any person under a voluntary conservatorship “shall be released from voluntary
representation upon giving thirty day’s written notice to the Court of Probate.” Thus, a voluntarily
conserved person has an automatic right to be released from a voluntary conservatorship.

8
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1) A conservator of the person shall prepare an annual care plan to
promote the goals, needs and preferences of the conserved person.
2) The conservator shall update the plan at least once a year.
3) It is not necessary to file this form with the Probate Court.
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the

Page 58 of 145

1) A conservator of the estate shall prepare an annual budget to promote the
goals, needs and preferences of the conserved person.
2) The conservator shall update the plan at least once a year.
3) It is not necessary to file this form with the Probate Court.
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Rule 1.14. Client with Impaired Capacity, CT R RPC Rule 1.14

Connecticut General Statutes Annotated
Rules of Professional Conduct
Client-Lawyer Relationships
Rules of Prof. Conduct, Rule 1.14
Rule 1.14. Client with Impaired Capacity
Currentness
(a) When a client's capacity to make or communicate adequately considered decisions in connection with a representation
is impaired, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far as
reasonably possible, maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client is unable to make or communicate adequately considered
decisions, is likely to suffer substantial physical, financial or other harm unless action is taken and cannot adequately
act in the client's own interest, the lawyer may take reasonably necessary protective action, including consulting with
individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the
appointment of a legal representative.

(c) Information relating to the representation of a client with impaired capacity is protected by Rule 1.6. When taking
protective action pursuant to subsection (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information
about the client, but only to the extent reasonably necessary to protect the client's interests.

Credits
[Amended June 26, 2006, effective January 1, 2007; June 30, 2008, effective January 1, 2009.]

Editors' Notes
OFFICIAL COMMENTARY
The normal client-lawyer relationship is based on the assumption that the client, when properly advised and assisted, is
capable of making decisions about important matters. When the client is a minor or is unable to make or communicate
adequately considered decisions, however, maintaining the ordinary client-lawyer relationship may not be possible
in all respects. In particular, a severely incapacitated person may have no power to make legally binding decisions.
Nevertheless, a client with impaired capacity often has the ability to understand, deliberate upon, and reach conclusions
about matters affecting the client's own well-being. For example, children as young as five or six years of age, and certainly
those of ten or twelve, are regarded as having opinions that are entitled to weight in legal proceedings concerning their
custody. So also, it is recognized that some persons of advanced age can be quite capable of handling routine financial
matters while needing special legal protection concerning major transactions.
The fact that a client suffers a disability does not diminish the lawyer's obligation under these rules. Even if the person has
a legal representative, the lawyer should as far as possible accord the represented person the status of client, particularly
in maintaining communication.

© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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1

Rule 1.14. Client with Impaired Capacity, CT R RPC Rule 1.14

The client may wish to have family members or other persons participate in discussions with the lawyer. When necessary
to assist in the representation, the presence of such persons generally does not constitute a waiver of the attorney-client
evidentiary privilege. Nevertheless, the lawyer must keep the client's interests foremost and, except for protective action
authorized under subsection (b), must look to the client, and not family members, to make decisions on the client's behalf.
If a legal representative has already been appointed for the client, the lawyer should look to the representative for
decisions on behalf of the client only when such decisions are within the scope of the authority of the legal representative.
In matters involving a minor, whether the lawyer should look to the parents as natural guardians may depend on the
type of proceeding or matter in which the lawyer is representing the minor. If the lawyer represents the guardian as
distinct from the ward, and is aware that the guardian is acting adversely to the ward's interest, the lawyer may have an
obligation to prevent or rectify the guardian's misconduct. See Rule 1.2(d).
Taking Protective Action. If a lawyer reasonably believes that a client is likely to suffer substantial physical, financial
or other harm unless action is taken, and that a normal client-lawyer relationship cannot be maintained as provided in
subsection (a) because the client lacks sufficient capacity to communicate or to make adequately considered decisions in
connection with the representation, then subsection (b) permits the lawyer to take protective measures deemed necessary.
Such measures could include: consulting with family members, using a reconsideration period to permit clarification
or improvement of circumstances, using voluntary surrogate decision-making tools such as durable powers of attorney
or consulting with support groups, professional services, adult-protective agencies or other individuals or entities that
have the ability to protect the client. In taking any protective action, the lawyer should be guided by such factors as the
wishes and values of the client to the extent known, the client's best interests and the goals of intruding into the client's
decision-making autonomy to the least extent feasible, maximizing client capacities and respecting the client's family
and social connections.
In determining the extent of the client's impaired capacity, the lawyer should consider and balance such factors as:
the client's ability to articulate reasoning leading to a decision, variability of state of mind and ability to appreciate
consequences of a decision; the substantive fairness of a decision; and the consistency of a decision with the known
long-term commitments and values of the client. In appropriate circumstances, the lawyer may seek guidance from an
appropriate diagnostician.
If a legal representative has not been appointed, the lawyer should consider whether appointment of a legal representative
is necessary to protect the client's interests. In addition, rules of procedure in litigation sometimes provide that minors or
persons with impaired capacity must be represented by a guardian or next friend if they do not have a general guardian.
In many circumstances, however, appointment of a legal representative may be more expensive or traumatic for the client
than circumstances in fact require. Evaluation of such circumstances is a matter entrusted to the professional judgment
of the lawyer. In considering alternatives, however, the lawyer should be aware of any law that requires the lawyer to
advocate the least restrictive action on behalf of the client.
Disclosure of the Client's Condition. Disclosure of the client's impaired capacity could adversely affect the client's interests.
For example, raising the question of impaired capacity could, in some circumstances, lead to proceedings for involuntary
conservatorship and/or commitment. Information relating to the representation is protected by Rule 1.6. Therefore,
unless authorized to do so by these rules or other law, the lawyer may not disclose such information. When taking
protective action pursuant to subsection (b), the lawyer is impliedly authorized to make the necessary disclosures, even
when the client directs the lawyer to the contrary. Nevertheless, given the risks of disclosure, subsection (c) limits what the
lawyer may disclose in consulting with other individuals or entities or seeking the appointment of a legal representative.
At the very least, the lawyer should determine whether it is likely that the person or entity consulted with will act adversely
to the client's interests before discussing matters related to the client. The lawyer's position in such cases is an unavoidably
difficult one.

© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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2

Rule 1.14. Client with Impaired Capacity, CT R RPC Rule 1.14

Emergency Legal Assistance. In an emergency where the health, safety or a financial interest of a person with impaired
capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on behalf of such a person
even though the person is unable to establish a client-lawyer relationship or to make or express considered judgments
about the matter, when the person or another acting in good faith on that person's behalf has consulted with the lawyer.
Even in such an emergency, however, the lawyer should not act unless the lawyer reasonably believes that the person
has no other lawyer, agent or other representative available. The lawyer should take legal action on behalf of the person
only to the extent reasonably necessary to maintain the status quo or otherwise avoid imminent and irreparable harm.
A lawyer who undertakes to represent a person in such an exigent situation has the same duties under these Rules as
the lawyer would with respect to a client.
A lawyer who acts on behalf of a person with impaired capacity in an emergency should keep the confidences of the
person as if dealing with a client, disclosing them only to the extent necessary to accomplish the intended protective
action. The lawyer should disclose to any tribunal involved and to any other counsel involved the nature of his or her
relationship with the person. The lawyer should take steps to regularize the relationship or implement other protective
solutions as soon as possible. Normally, a lawyer would not seek compensation for such emergency actions taken.
[Official Commentary amended June 26, 2006, effective January 1, 2007; June 30, 2008, effective January 1, 2009.]

Notes of Decisions containing your search terms (0)
View all 10

Rules of Prof. Conduct, Rule 1.14, CT R RPC Rule 1.14
Current with amendments received through May 1, 2019.
End of Document

© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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3

MRPC 1.14: CLIENT WITH DIMINISHED CAPACITY
(a) When a client’s capacity to make adequately considered decisions in connection with a
representation is diminished, whether because of minority, mental disability or for some other
reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship
with the client.
(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial
physical, financial or other harm unless action is taken and cannot adequately act in the client’s own
interest, the lawyer may take reasonably necessary protective action, including consulting with
individuals or entities that have the ability to take action to protect the client and, in appropriate
cases, seeking the appointment of a guardian ad litem, conservator or guardian.

159
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(c) Information relating to the representation of a client with diminished capacity is protected by Rule
1.6.
When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule
1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the
client’s interests.

ACTEC COMMENTARY ON MRPC 1.14
Preventive Measures for Competent Clients. As a matter of routine, the lawyer who represents a competent
adult in estate planning matters should provide the client with information regarding the devices the client
could employ to protect his or her interests in the event of diminished capacity, including ways the client
could avoid the necessity of a guardianship or similar proceeding. Thus, as a service to a client, the lawyer
should inform the client regarding the costs, advantages and disadvantages of durable powers of attorney,
directives to physicians or living wills, health care proxies, and revocable trusts. A lawyer may properly
suggest that a competent client consider executing a letter or other document that would authorize the
lawyer to communicate to designated parties (e.g., family members, health care providers, a court) concerns
that the lawyer might have regarding the client’s capacity. In addition, a lawyer may properly suggest that a
durable power of attorney authorize the attorney-in-fact, on behalf of the principal, to give written
authorization to one or more of the client’s health care providers and to disclose information for such
purposes upon such terms as provided in such authorization, including health information regarding the
principal, that might otherwise be protected against disclosure by the Health Insurance Portability and
Accountability Act of 1996 (HIPAA). If the client wishes the durable power of attorney to become effective
at a date when the client is unable to act for him- or herself, the lawyer should consider how to draft that
power in light of the restrictions found in HIPAA.
Implied Authority to Disclose and Act. Based on the interaction of subsections (b) and (c) of MRPC 1.14, a
lawyer has implied authority to make disclosures of otherwise confidential information and take protective
actions when there is a risk of substantial harm to the client and the lawyer reasonably believes that the
client is unable because of diminished capacity, either temporary or permanent, to protect him or herself.
Under those circumstances, the lawyer may consult with individuals or entities that may be able to assist the
client, including family members, trusted friends and other advisors. However, in deciding whether others
should be consulted, the lawyer should also consider the client’s wishes, the impact of the lawyer’s actions
on potential challenges to the client’s estate plan, and the impact on the lawyer’s ability to maintain the
client’s confidential information. In determining whether to act and in determining what action to take on
behalf of a client, the lawyer should consider the impact a particular course of action could have on the
client, including the client’s right to privacy and the client’s physical, mental and emotional well-being. In
appropriate cases, the lawyer may seek the appointment of a guardian ad litem, conservator or guardian or
take other protective action.
Risk and Substantiality of Harm. For the purposes of this rule, the risk of harm to a client and the amount of
harm that a client might suffer should both be determined according to a different scale than if the client
were fully capable. In particular, the client’s diminished capacity increases the risk of harm and the
possibility that any particular harm would be substantial. If the risk and substantiality of potential harm to a
client are uncertain, a lawyer may make reasonably appropriate disclosures of otherwise confidential
information and take reasonably appropriate protective actions. In determining the risk and substantiality of
harm and deciding what action to take, a lawyer should consider any wishes or directions that were clearly
160
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expressed by the client during his or her competency. Normally, a lawyer should be permitted to take
actions on behalf of a client with apparently diminished capacity that the lawyer reasonably believes are in
the best interests of the client.
Disclosure of Information. As amended in 2002, MRPC 1.14(c) makes clear that a lawyer is impliedly
authorized to disclose client confidences “but only to the extent reasonably necessary to protect the client’s
interests.” This is so “even when the client directs the lawyer to the contrary.” MRPC 1.14, cmt [8]. But
before making such protective disclosures, it is incumbent on the lawyer to assess whether the person or
entity consulted will act adversely to the client’s interests. Id. See also ABA Informal Opinion 89-1530
(1989).
Determining Extent of Diminished Capacity. In determining whether a client’s capacity is diminished, a
lawyer may consider the client’s overall circumstances and abilities, including the client’s ability to express
the reasons leading to a decision, the ability to understand the consequences of a decision, the substantive
appropriateness of a decision, and the extent to which a decision is consistent with the client’s values, longterm goals and commitments. In appropriate circumstances, the lawyer may seek the assistance of a
qualified professional.
Lawyer Representing Client with Diminished Capacity May Consult with Client’s Family Members and
Others as Appropriate. If a legal representative has been appointed for the client, the lawyer should
ordinarily look to the representative to make decisions on behalf of the client. The lawyer, however, should
as far as possible accord the represented person the status of client, particularly in maintaining
communication with the represented person. In addition, the client who suffers from diminished capacity
may wish to have family members or other persons participate in discussions with the lawyer. The lawyer
must keep the client’s interests foremost. Except for disclosures and protective actions authorized under
MRPC 1.14, the lawyer should rely on the client’s directions, rather than the contrary or inconsistent
directions of family members, in fulfilling the lawyer’s duties to the client. In meeting with the client and
others, the lawyer should consider the impact of a joint meeting on the attorney-client evidentiary privilege.
Reporting Elder Abuse. Elder abuse has been labeled “the crime of the 21st century,” Kristin Lewis, The
Crime of the 21st Century: Elder Financial Abuse, PROB. & PROP. Vol. 28 No. 4 (Jul./Aug. 2014), and the
federal and state governments are responding with legislation and programs to prevent and penalize the
abuse. The role and obligations of lawyers with respect to elder abuse varies significantly among the states.
Some states have made lawyers mandatory reporters of elder abuse. See, e.g.,Tex. Hum. Res. Code
§ 48.051(a)–(c) (2013) (Texas); Miss. Code Ann. § 43-47-7(1)(a)(i) (2010) (Mississippi); Ohio Rev. Code
Ann. § 5101.61(A) (2010) (Ohio); A.R.S. § 46-454(B) (2009) (Arizona); Mont. Code Ann. § 52-3-811
(2003) (Montana) (exception where attorney-client privilege applies to information). Other states have
broad mandatory reporting laws that do not exclude lawyers. See, e.g., Del. Code Ann. Tit. 31, § 3910. The
exception to the duty of confidentiality in MRPC 1.6(b)(6), which allows disclosure to comply with other
law, should apply, but disclosure would be limited to what the lawyer reasonably believes is necessary to
comply. In states where there is no mandatory reporting duty of lawyers, a lawyer’s ability to report elder
abuse where MRPC 1.6 may restrict disclosure of confidentiality would be governed by MRPC 1.14 in
addition to any other exception to MRPC 1.6 (such as when there is a risk of death or substantial bodily
harm). In order to rely on MRPC 1.14 to disclose confidential information to report elder abuse, the lawyer
must first determine that the client has diminished capacity. If the lawyer consults with other professionals
on that issue, the lawyer must be aware of the potential mandatory reporting duties of such professional and
161
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whether such consultation will result in reporting that the client opposes or that would create undesirable
disruptions in the client’s living situation. The lawyer is also required under MRPC 1.14 to gather sufficient
information before concluding that reporting is necessary to protect the client. See NH Ethics Committee
Advisory Opinion #2014-15/5 (The Lawyer's Authority to Disclose Confidential Client Information to
Protect a Client from Elder Abuse or Other Threats of Substantial Bodily Harm). In cases where the scope
of representation has been limited pursuant to Rule 1.2, the limitation of scope does not limit the lawyer’s
obligation or discretion to address signs of abuse or exploitation (consistent with Rules 1.14 and 1.6 and
state elder abuse law) in any aspect of the client’s affairs of which the lawyer becomes aware, even if
beyond the agreed-upon scope of representation.
Testamentary Capacity. If the testamentary capacity of a client is uncertain, the lawyer should exercise
particular caution in assisting the client to modify his or her estate plan. The lawyer generally should not
prepare a will, trust agreement or other dispositive instrument for a client whom the lawyer reasonably
believes lacks the requisite capacity. On the other hand, because of the importance of testamentary freedom,
the lawyer may properly assist clients whose testamentary capacity appears to be borderline. In any such
case the lawyer should take steps to preserve evidence regarding the client’s testamentary capacity.
In cases involving clients of doubtful testamentary capacity, the lawyer should consider, if available,
procedures for obtaining court supervision of the proposed estate plan, including substituted judgment
proceedings.
Lawyer Retained by Fiduciary for Person with Diminished Capacity. The lawyer retained by a person
seeking appointment as a fiduciary or retained by a fiduciary for a person with diminished capacity,
including a guardian, conservator or attorney-in-fact, stands in a lawyer-client relationship with respect to
the prospective or appointed fiduciary. A lawyer who is retained by a fiduciary for a person with diminished
capacity, but who did not previously represent the person with diminished capacity, represents only the
fiduciary. Nevertheless, in such a case the lawyer for the fiduciary owes some duties to the person with
diminished capacity. See ACTEC Commentary on MRPC 1.2 (Scope of Representation and Allocation of
Authority Between Client and Lawyer). If the lawyer represents the fiduciary, as distinct from the person
with diminished capacity, and is aware that the fiduciary is improperly acting adversely to the person’s
interests, the lawyer may have an obligation to disclose, to prevent or to rectify the fiduciary’s misconduct.
See MRPC 1.2(d) (Scope of Representation and Allocation of Authority Between Client and Lawyer)
(providing that a lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer
knows is criminal or fraudulent).
As suggested in the Commentary to MRPC 1.2 (Scope of Representation and Allocation of Authority
Between Client and Lawyer), a lawyer who represents a fiduciary for a person with diminished capacity or
who represents a person who is seeking appointment as such, should consider asking the client to agree that,
as part of the engagement, the lawyer may disclose fiduciary misconduct to the court, to the person with
diminished capacity, or to other interested persons.
Person with Diminished Capacity Who Was a Client Prior to Suffering Diminished Capacity and Prior to
the Appointment of a Fiduciary. A lawyer who represented a client before the client suffered diminished
capacity may be considered to continue to represent the client after a fiduciary has been appointed for the
person. Although incapacity may prevent a person with diminished capacity from entering into a contract or
other legal relationship, the lawyer who represented the person with diminished capacity at a time when the
162
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person was competent may appropriately continue to meet with and counsel him or her. If the client became
incapacitated while the lawyer was representing the client, that very incapacity may preclude the client from
terminating the attorney-client relationship. Whether the person with diminished capacity is characterized as
a client or a former client, the client’s lawyer acting as counsel for the fiduciary owes some continuing
duties to him or her. See Ill. Advisory Opinion 91-24 (1991) (summarized in the Annotations following the
ACTEC Commentary on MRPC 1.6 (Confidentiality of Information). If the lawyer represents the person
with diminished capacity and not the fiduciary, and is aware that the fiduciary is improperly acting
adversely to the person’s interests, the lawyer has an obligation to disclose, to prevent or to rectify the
fiduciary’s misconduct.
Wishes of Person with Diminished Capacity Who Is Under Guardianship or Conservatorship When the
Fiduciary is the Client. A conflict of interest may arise if the lawyer for the fiduciary is asked by the
fiduciary to take action that is contrary either to the previously expressed wishes of the person with
diminished capacity or to the best interests of such person, as the lawyer believes those interests to be. The
lawyer should give appropriate consideration to the currently or previously expressed wishes of a person
with diminished capacity.
May Lawyer Represent Guardian or Conservator of Current or Former Client? The lawyer may represent
the guardian or conservator of a current or former client, provided the representation of one will not be
directly adverse to the other. See ACTEC Commentary on MRPC 1.7 (Conflict of Interest: Current Clients)
and MRPC 1.9 (Duties to Former Clients). Joint representation would not be permissible if there is a
significant risk that the representation of one will be materially limited by the lawyer’s responsibilities to the
other. See MRPC 1.7(a)(2) (Conflict of Interest: Current Clients). Because of the client’s, or former client’s,
diminished capacity, the waiver option may be unavailable. See MRPC 1.0(e) (Terminology) (defining
informed consent).

ANNOTATIONS
See Caveat to Annotations on page 13
(Limiting the Scope and Purpose of the Annotations)

Cases
Arizona:
Fickett v. Superior Court, 558 P.2d 988 (Ariz. App. 1976). In this malpractice action the court held that
the lawyer for a guardian owed fiduciary duties to the guardian’s ward. Privity of contract between the
lawyer and the ward was not required in order for the ward to pursue a claim for negligence against the
lawyer for the guardian.
Connecticut:
Gross v. Rell, 304 Conn. 234, 263-64, 40 A.3d 240, 259-60 (Conn. 2012). Lawyer appointed by court to
represent an elderly client who was the subject of a conservatorship proceeding was not entitled to
quasi-judicial immunity from suit by the client. The Supreme Court of Connecticut was responding to
certified questions from the Second Circuit Court of Appeals. One of the questions was: under
Connecticut law, does absolute quasi-judicial immunity extend to attorneys appointed to represent
respondents in conservatorship proceedings or to attorneys appointed to represent conservatees? After
extensive discussion of the roles of guardians (conservators) and of lawyers under MRPC 1.14, the
163
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court concluded that: “Because the function of such court-appointed attorneys generally does not differ
from that of privately retained attorneys in other contexts,…a court-appointed attorney for a respondent
in a conservatorship proceeding or a conservatee is not entitled to quasi-judicial immunity from claims
arising from his or her representation.” The discussion of the role of lawyers for conservators is also
significant:
[Where a conservator has retained an attorney,] if a conservatee has expressed a preference for a
course of action, the conservator has determined that the conservatee's expressed preference is
unreasonable, and the attorney agrees with that determination, the attorney should be guided by the
conservator's decisions and is not required to advocate for the expressed wishes of the conservatee
regarding matters within the conservator's authority. If the attorney believes that the conservatee's
expressed wishes are not unreasonable, however, the attorney may advocate for those wishes and is
not bound by the conservator's decision. Rules of Professional Conduct (2005) 1.14, commentary
(“[e]ven if the person does have a legal representative, the lawyer should as far as possible accord
the represented person the status of client, particularly in maintaining communication”) .... In
addition, if an attorney knows that the conservator is acting adversely to the client's interest, the
attorney may have an obligation to rectify the misconduct. See Rules of Professional Conduct
(2005) 1.14, commentary. We conclude, therefore, that attorneys for conservatees ordinarily are
required to act on the basis of the conservator's decisions. If the conservator's decision is contrary to
the conservatee's express wishes, however, and the attorney believes that the conservatee's
expressed wishes are not unreasonable, the attorney may advocate for them.
Florida:
Vignes v. Weiskopf, 42 So.2d 84, 86 (Fla. 1949). The Supreme Court of Florida here held that it was
proper for a lawyer to prepare and supervise the execution of a codicil for a client who was “incurably
ill and was in such pain that a great deal of medication to relieve him of his suffering was being
administered, such as phenobarbital, novatrine, demerol, cobra venom, and so forth.” The court stated
that:
We are convinced that the lawyer should have complied as nearly as he could with the testator’s
request, should have exposed the true situation to the court, which he did, and should have then left
the matter to that tribunal to decide whether in view of all facts surrounding the execution of the
codicil it should be admitted to probate.
Had the attorney arrogated to himself the power and responsibility of determining the capacity of
the testator, decided he was incapacitated, and departed, he would indeed have been subjected to
severe criticism when, after the testator’s death, it was discovered that because of his
presumptuousness the last-minute effort of a dying man to change his will had been thwarted.
Florida Bar v. Betts, 530 So.2d 928, 929 (Fla. 1988). In this case an attorney was publicly reprimanded
for his actions in preparing two codicils to the will of his client at a time when the client was in a
rapidly deteriorating physical and mental state. In the first codicil the testator removed his daughter and
son-in-law as beneficiaries. The lawyer spoke with his client several times in an effort to persuade him
to reinstate his daughter as a beneficiary. Subsequently, the lawyer prepared a second codicil to reach
this result. However, when the codicil was presented to the testator, he was in a comatose state. The
lawyer did not read the second codicil to the testator, the testator made no verbal response when the
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lawyer presented the codicil to him, and the lawyer had the codicil executed by an X that the lawyer
marked on the document with a pen he had placed and guided in the testator’s hand. The court
observed:
Improperly coercing an apparently incompetent client into executing a codicil raises serious
questions both of ethical and legal impropriety, and could potentially result in damage to the client
or third-parties. It is undisputed that [Lawyer] did not benefit by his action and was merely acting
out of his belief that the client’s family should not be disinherited. Nevertheless, a lawyer’s
responsibility is to execute his client’s wishes, not his own.
Michigan:
In re Makarewicz, 516 N.W.2d 90, 91-92 (Mich. App. 1994). A lawyer who was hired by a minor’s
conservator on a contingent fee basis to pursue the minor’s claim does not, after discharge by
conservator, have standing to petition the court to replace the conservator and require acceptance of
settlement. The Presiding Judge directed the Clerk of the Court to forward a copy of the decision to
Michigan’s Attorney Grievance Committee. The opinion endorses the approach taken in the Comment
to MRPC 1.14:
Under MRPC 1.14(b), a lawyer may take protective action with respect to a client only when the
lawyer reasonably believes that the client cannot adequately act in the client’s own interests. The
Comment accompanying MRPC 1.14 suggests that where a legal representative has already been
appointed for the client, the lawyer ordinarily should look to the representative for decisions on
behalf of the client. However, if the lawyer represents the guardian as distinct from the ward, and is
aware that the guardian is acting adversely to the ward’s interest, the lawyer may have an obligation
to prevent or rectify the guardian’s misconduct.
Taylor v. Shipley (In re Hughes Revocable Trust), 2005 Mich. App. LEXIS 2301, 2005 WL 2327095,
appeal denied, 474 Mich. 1092, 711 N.W.2d 56 (2006). Court affirmed a probate court order
invalidating a trust executed by the decedent, apparently on the ground that decedent was demonstrably
incompetent at the time of execution. One issue in the case was whether the lawyer who had prepared
the documents had adequately assessed decedent’s competence and the court did not think so: An
attorney is required to make “a reasonable inquiry into his client's ability to understand the nature and
effect of the document she was signing.” Here, the estate planner was “at least on notice that Gladys
may not have been competent. He also stated that in both meetings with Eric and Gladys, Eric did all
the talking while Gladys said nothing. By not talking to Gladys, Sheridan made no effort to determine
whether she was competent, or even to determine that she approved of the proposed plan for her care.”
Missouri:
Thiel v. Miller, 164 S.W.3d 76 (Mo. App. 2005). Court affirms malpractice judgment for defendants
where heirs alleged that estate planner was (a) negligent in failing to make the power of attorney
prepared for client durable, thus precluding her husband from executing trust provisions to avoid federal
estate taxes after she became incompetent and (b) negligent in failing to recognize that attempted trust
was invalid (because of inadequate power of attorney) and taking action to establish conservatorship for
incompetent client so as to reduce taxes. Even assuming negligence had been shown, plaintiffs failed to
prove that but for this negligence the damage would have been avoided.
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New Jersey:
Lovett v. Estate of Lovett, 593 A.2d 382, 386 (N.J. Super. 1991). The court stated that, “[a]lthough I
agree that a lawyer has an obligation not to permit a client to execute documents if he or she believes
that client to be incompetent, I am not satisfied that the proofs establish that in 1982 [Client] was
incompetent or that [Lawyer] should have concluded that he was.”
New York:
Cheney v. Wells, 23 Misc. 3d 161, 877 N.Y.S.2d 605 (N.Y. Sur. 2008). Executors for Cheney continued
an action previously commenced by the decedent against decedent’s daughter alleging harassment,
threats and mistreatment of the mother while she was alive. Here, the fifth lawyer for the defendant
daughter moves to withdraw on the eve of trial arguing that withdrawal is mandated given a conflict of
interest with the client. Noting from its own observations that the client was “incapable of managing the
instant litigation, but also that she was unable to appreciate the consequences of that incapacity, “and
after a detailed discussion of ethics authorities, the court here grants the motion to withdraw, but only
on the condition that this lawyer file a petition for a limited guardianship of defendant’s property. “[I]t
appears that there is no ethical impediment to [the lawyer’s] bringing a limited guardianship proceeding
for her client, and to disclosing to the [court] whatever information may be necessary. Such a
proceeding is the `least restrictive alternative’ available, and [this lawyer] is the only available person
with significant knowledge to bring it.”
North Dakota:
In re Christensen, 2005 N.D. 87, 696 N.W.2d 495 (2005). Lawyer was reprimanded for misconduct in
three matters, one of which involved estate planning. After preparing a trust and power of attorney for a
client, the client married and the attorney-in-fact questioned his competence to do so. So he authorized
the lawyer to commence annulment proceedings and a guardianship proceeding, which the lawyer did
on behalf of the attorney-in-fact. The court held that, although the lawyer would have been authorized
under Rule 1.14 to commence guardianship proceedings to protect his client, whose competency he
questioned, he was not entitled to do so on behalf of a third person, the attorney-in-fact, and the lawyer
stipulated that this was a violation of Rule 1.7. The court relied on ABA Op. 96-404.
Discipline of Kuhn, 785 N.W.2d 195 (N.D. 2010). Lawyer had prepared client’s will and later
represented client’s 2 sons in having a guardian appointed for the client. Sometime after the guardian
was appointed, lawyer’s assistant took a call that client wanted to change his will. Without consulting
with the guardian, lawyer prepared a new will for and assisted client in executing the new will which
provided a larger bequest than previously to the 2 sons who were the lawyer’s former clients. In doing
so, lawyer violated Rule 1.14 and was suspended for 90 days.
Ohio:
Disciplinary Counsel v. Kimmins, 123 Ohio St.3d 207 (2009). Lawyer was charged with misconduct
relative to one client who had originally hired him to help him with a dispute involving his mother’s
estate. Concerned about the client’s mental health and financial affairs, the lawyer improperly loaned
the client $5,000 and had him execute a power of attorney appointing the lawyer as his attorney-in-fact.
After having his client admitted to a hospital for depression, lawyer proceeded to clean up the client’s
property without his consent, and to lie about his condition and the condition of the property, to his
children. The lawyer was suspended for one year with this suspension stayed on conditions.
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Washington:
Morgan v. Roller, 794 P.2d 1313 (Wash. App. 1990). In this malpractice action brought by the
beneficiaries under a will to recover from the scrivener of the will the costs of successfully defending a
will contest, the court held that the scrivener of the will was not required to inform intended
beneficiaries under the will of his view, based on subsequent contacts with the testator, that she was
incompetent at the time the will was executed.
In re Eugster, 166 Wn.2d 293 (2009). An 18-month suspension is the proper sanction for a lawyer who,
when fired by his elderly client, asked a court to declare her incompetent without first investigating
whether she was actually impaired. The court rejected the lawyer's claim that he justifiably feared his
former client was suddenly unable to manage her affairs and was at risk of being taken advantage of.
The court noted the lawyer had evidence that his client had recently had a mental health exam which
determined she was competent; had been satisfied of her competence only months before when he had
her execute documents he had prepared; and had failed to explain why his abrupt “epiphany” about his
ex-client's mental state came on the same day he was fired. “[If a] lawyer reasonably believes that her
client is suffering diminished capacity and is under undue influence, the lawyer may take protective
action under RPC 1.14 without fear of provoking charges of ethical misconduct… [But a] lawyer’s
decision to have her client declared incompetent is a serious act that should be taken only after an
appropriate investigation and careful, thoughtful deliberation.” “Lawyers who act reasonably under
RPC 1.14 are not subject to discipline. Eugster did not.”
Wisconsin:
In re Guardianship of Jennifer M., 323 Wis.2d 126, 779 N.W.2d 436 (Wis. App. 2009). Where an
attorney has been appointed as the guardian ad litem of a partially disabled person who is known to be
represented by counsel and needs to meet with the ward, Rule 4.2 does not directly prohibit the GAL
from meeting with the ward without the consent of her counsel because the GAL would be acting
pursuant to court order. Nonetheless, the policies behind the no-contact rule and the ward’s statutory
right to counsel justify extending it to this situation and so the court holds that a GAL may not meet
with ward without the ward’s counsel being present.

Ethics Opinions
ABA:
Op. 96-404 (1996). “Because the relationship of client and lawyer is one of principal and agent,
principles of agency law might operate to suspend or terminate the lawyer’s authority to act when a
client becomes incompetent … ” The opinion goes on to observe that the lawyer in question may
consult with the client’s family, and may even petition the court for the appointment of a guardian, but
may not represent a third party petitioning for appointment. It is not impermissible for the lawyer to
support the appointment of a guardian who the lawyer expects will retain the lawyer as counsel.
Alabama:
Op. 87-137 (1987). A lawyer whose client has become incompetent may file a petition for appointment
of a guardian. A lawyer is “required to do so” if the lawyer believes it is in the client’s best interests.
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Alaska:
Op. 87-2 (1987). The discharged lawyer for a conservator may ethically disclose to the ward’s personal
lawyer that the conservator was not acting in the ward’s interests.
California:
L.A. Op. 450 (1988). Initiating a conservatorship proceeding for a present or former client without the
client’s authorization involves an impermissible conflict of interest.
Op. 1989-112. Without the consent of the client, a lawyer may not initiate conservatorship proceedings
on the client’s behalf, even though the lawyer has concluded it is in the best interests of the client.
Initiation of the proceeding would breach confidences of the client and constitute a conflict of interest.
San Diego Op. 1990-3. The portion of this opinion dealing with the capacity of a client advised that, “a
lawyer must be satisfied that the client is competent to make a will and is not acting as a result of fraud
or undue influence.” The opinion continues, suggesting that once an issue of capacity is raised in the
attorney’s mind it must be resolved. “The attorney should schedule an extended interview with the
client without any interested parties present and keep a detailed and complete record of the interview. If
the lawyer is not satisfied that the client has sufficient capacity and is free of undue influence and fraud,
no will should be prepared. The attorney may simply decline to act and permit the client to seek other
counsel or may recommend the immediate initiation of a conservatorship.”
S.F. Op. 99-2 (1999). Criticizing the result reached in California Formal Opinion 1989-112,
supra, this opinion concludes after a careful analysis:
An attorney who reasonably believes that a client is substantially unable to manage his or her own
financial resources or resist fraud or undue influence, may, but is not required to, take protective
action with respect to the client’s person and property. Such action may include recommending
appointment of a trustee, conservator, or guardian ad litem. The attorney has the implied authority
to make limited disclosures necessary to achieve the best interests of the client. [Citations omitted.]
Connecticut:
CT Inf. Op. 15-07 (2015). Rules 1.14. Committee was asked (a) whether a Court-appointed attorney for
a conservatee is required to "assist" the client in filing an appeal of a Probate Court Order when the
attorney believes the appeal is "frivolous" and may be financially "detrimental" to the client (not only as
a result of the fees and expenses incurred in the appeal itself but, especially, if the appeal were to cause
a delay in liquidating assets needed for the individual's care); (b) whether the Court-appointed attorney
risks grievance proceedings for filing the appeal or for refusing to "assist" the client; and (c) whether the
Conservator, if an attorney, is obligated to report the attorney's behavior to the Grievance Committee.
The Committee’s short answers to the three questions were as follows:
1. No. The Court-appointed attorney has no duty to assist the client/conservatee in
filing a frivolous or financially detrimental appeal.
2. Yes. All attorneys risk being the subject of a grievance proceeding.
3. No. The Conservator is not required to report the attorney's behavior to the
Grievance Committee if he or she acts as we suggest.
The Committee reached its conclusions after relying on and quoting extensively from the Connecticut
case Gross v. Rell, 304 Conn. 234 (2012), which is summarized in the case section above.
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District of Columbia:
Op. 353 (2010). Lawyer had been hired by attorney-in-fact to represent disabled principal in challenging
a mortgage. Defendant mortgage company responded with allegations of wrongdoing by attorney-infact. Lawyer asked attorney-in-fact to step down as fiduciary but she refused. Opinion states that
ordinarily, lawyer should look to the client’s chosen surrogate decision maker. If that surrogate is in
conflict with the principal, however, or is endangering the success of the legal matter, the lawyer can
seek a guardian to be appointed. The lawyer must evaluate the danger of allowing the surrogate to
continue in that role. The lawyer could not, however, withdraw, because withdrawal could in this case
harm the disabled client.
Florida:
Op. 96-94 (1996). Since a person adjudicated incapacitated is the intended beneficiary of the
guardianship, an attorney who represents a guardian of such a person and who is compensated from the
ward’s estate for such services owes a duty of care to the ward as well as to the guardian.
Michigan:
RI 176 (1993). The adverse interests of a mother and daughter preclude the same lawyer from
representing both of them in connection with the revocation of a durable power of attorney and
petitioning for the appointment of a guardian for the mother.
New York:
Op. 746 (2001). A lawyer serving as a client’s attorney-in-fact may not petition for the appointment of a
guardian without the client’s consent unless the lawyer determines that (i) the client is incapacitated, (ii)
there is no practical alternative, through the use of the power of attorney or otherwise, to protect the
client’s best interests and (iii) there is no one else available to serve as petitioner.
Op. 775 (2004). When a possibly incapacitated former client sends a lawyer a letter, evidently prepared
by someone else, requesting the return of the client’s original will, the lawyer may communicate with
the former client and others to make a judgment about the client’s competence and to ascertain his or
her genuine wishes regarding the disposition of the original will. In this case, the lawyer had reason to
believe that the client might be acting under the influence of a family member who would benefit by the
destruction of the will.
Oregon:
Op. 1991-41. A lawyer who has represented Client for many years and has begun to observe
extraordinary behavior by Client that is contrary to Client’s best interests, may take action on behalf of
Client. This opinion states that, “[a]s the language of [former] DR 7-101(C) makes clear, an attorney in
such a situation must reasonably be satisfied that there is a need for protective action and must then take
the least restrictive form of action sufficient to address the situation. If, for example, Client is an elderly
individual and Attorney expects to be able to end the inappropriate conduct simply by talking to
Client’s spouse or child, a more extreme course of action such as seeking the appointment of a guardian
would be inappropriate.”
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Pennsylvania:
Op. 89-90 (1989). A lawyer for a competent client who decided to refuse medical treatment for
progressively disabling disease may serve both as her lawyer and as her guardian ad litem.
Virginia:
Op. 1769 (2003). A lawyer may not represent the daughter in gaining guardianship of incompetent
mother, who is currently a client of the lawyer in another matter.
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INFORMAL OPINION 15-07
DUTY TO FOLLOW INSTRUCTIONS OF CLIENT WITH DIMINISHED
CAPACITY IN APPEALING PROBATE COURT ORDER
You have asked whether a Court-appointed attorney for a Conservatee is required to
"assist" the client in filing an appeal of a Probate Court Order when the attorney believes the
appeal is "frivolous" and may be financially "detrimental" to the client (not only as a result of
the fees and expenses incurred in the appeal itself but, especially, if the appeal were to cause a
delay in liquidating assets needed for the individual's care). You also have asked whether the
Court-appointed attorney risks grievance proceedings for filing the appeal or for refusing to.
"assist" the client. Finally, you ask whether the Conservator, if an attorney, is obligated to report
the attorney's behavior to the Grievance Committee.
The short answers to the three questions you ask are as follows:
1.
No. The Court-appointed attorney has no duty to assist the client/conservatee in
filing a frivolous or financially detrimental appeal.
2.

Yes. All attorneys risk being the subject of a grievance proceeding.

3.
No. The Conservator is not required to report the attorney's behavior to the
Grievance Committee if he or she acts as we suggest.
The principal question you pose has been the subject of prior Informal Opinions, see,
e.g., Informal Opinion 05-20, as well as various commentaries. See, e.g., ACTEC Commentaries,
MRPC 1.14, "Client With Diminished Capacity." However, in Connecticut, the nature and
extent of the Court-appointed attorney's duties are now controlled by the decision of the
Connecticut Supreme Court in Gross v. Rell, 304 Conn. 234 (2012). The Court spoke to this
precise issue as follows:
With respect to attorneys for conservatees, "[i]f a legal representative has already
been appointed for the client, the lawyer should ordinarily look to the
representative for decisions on behalf of the client." Rules of Professional
Conduct (2005) 1.14, commentary. Thus, if a conservatee has expressed a
www.ctbanorg
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preference for a course of action, the conservator has determined that the
conservatee's expressed preference is unreasonable, and the attorney agrees with
that determination, the attorney should be guided by the conservator's decisions
and is not required to advocate for the expressed wishes of the conservatee
regarding matters within the conservator's authority. If the attorney believes that
the conservatee's expressed wishes are not unreasonable, however, the attorney
may advocate for those wishes and is not bound by the conservator's decision.
Rules of Professional Conduct (2005) 1.14, commentary ("[e]ven if the person
does have a legal representative, the lawyer should as far as possible accord the
represented person the status of client, particularly in maintaining
communication"); Schult v. Schult, 241 Conn. 767, 783, 699 A.2d 134 (1997)
("[T]he rules ... recognize that there will be situations in which the positions of
the child's attorney and the guardian may differ.... Although we agree that
ordinarily the attorney should look to the guardian, we do not agree that the rules
require such action in every case." [Citation omitted; emphasis in original.]). In
addition, if an attorney knows that the conservator is acting adversely to the
client's interest, the attorney may have an obligation to rectify the misconduct.
See Rules of Professional Conduct (2005) 1.14, commentary. 19
Fn. 19 The commentary provides: "If the lawyer represents the guardian as
distinct from the ward, and is aware that the guardian is acting adversely
to the ward's interest, the lawyer may have an obligation to prevent or
rectify the guardian's misconduct." Rules of Professional Conduct (2005)
1.14, commentary. A fortiori, if the attorney represents the ward, and not
the guardian, he or she has such an obligation.
We conclude, therefore, that attorneys for conservatees ordinarily are required to
act on the basis of the conservator's decisions. If the conservator's decision is
contrary to the conservatee's express wishes, however, and the attorney believes
that the conservatee's expressed wishes are not unreasonable, the attorney may
advocate for them.
Thus, as a general rule, attorneys for respondents and attorneys for conservatees
are not ethically permitted, much less required, to make decisions on the basis of
their personal judgment regarding a respondent's or a conservatee's best interests,
although they may be required to do so in an exceptional case. These ethical
principles clearly would apply to an attorney personally retained by a respondent
or conservatee to represent him or her in conservatorship proceedings at his or her
own expense; see General Statutes (Rev. to 2005) § 45a-649 (b) (2) ("the
respondent has a right to be present at the hearing and has a right to be
represented by an attorney at his or her own expense"); and nothing in the
language of § 45a-649 (b) suggests that an attorney appointed by the Probate
Court pursuant to the statute would have a different role. Accordingly, we
conclude that the primary purpose of the statutory provision of § 45a-649
requiring the Probate Court to appoint an attorney if the respondent is unable to
obtain one is to ensure that respondents and conservatees are fully informed of the
nature of the proceedings and that their articulated preferences are zealously
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advocated by a trained attorney both during the proceedings and during the
conservatorship.
Gross v. Re11, supra, at 259-265.
As to reporting duties arising in such circumstances, we have repeatedly
recognized the subjective nature of that obligation. Recent Informal Opinions provide
guidance on this issue. See, e.g., Informal Opinions 2013-05, 2011-06, 2005-11, 2004-13
and 1994-33. As to the risk of grievance proceedings being initiated by a client in such
circumstances, this can never be foreclosed. Indeed the Supreme Court's decision in
Gross implicitly acknowledges that possibility.
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