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Bench Memo for Whitney v. J.M. Scott Associates, Inc.

Prepared by Wesley Horton

For Justices, Judges, and Practitioners Serving
As Judges at the Appellate Advocacy Institute
May 9-10, 2019

This case has been chosen because it gives the advocates a range of issues to
emphasize and requires them to exercise judgment in making their choices. In addition,
the appendices contain a good deal of chaff, so the advocates have to find the wheat and
use it effectively. The case does not require participants to do legal research. Indeed
they have been told to prepare the arguments based on the briefs and appendices and
that additional research is not required. This is a real appeal that was decided by the
Appellate Court in 2016. Whitney v. J.M. Scott Associates, Inc., 164 Conn. App. 420
(2016). The advocates have been discouraged from reading the decision; however, you
may do so if you wish.

The Plaintiff sued and prevailed for breach of an employment option contract and
breach of a stock purchase agreement concerning that business. No issue is raised on
appeal concerning liability for breach of the agreements.

The first issue raised by the Defendants concerns damages. The employment
contract had a liquidated damages provision but the stock purchase agreement did not.
There are cases holding that damages for breach of an option contract are the difference
between the contract price and the value of the property. The Plaintiff’'s expert based the
value on what the Plaintiff reasonably expected to earn as owner of the business for 10
years. But the trial court found that evidence too speculative. Instead the trial court
awarded the Plaintiff “benefit of the bargain” damages of 10 years based on his current
salary minus credits from unemployment and substitute employment payments for a total
of $1,340,000. The Defendants claimed that the trial court’s reasoning was inconsistent

and that the “benefit of the bargain” damages do not apply to option contracts. If the
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Defendants are correct then is the further question whether judgment should be directed
in their favor.

The second issue is whether, since the Plaintiff sued to enforce the stock purchase
agreement, on winning he had to return the stock in accordance with the agreement.
While that is generally the law, he argued, and the trial court agreed, that the Defendants’
breach was fraudulent; therefore the Plaintiff had no duty to return the stock. The
Appellate Court had previously held that fraud will vitiate a contract.

The third issue concerns the size of the punitive damages award of Attorneys’ fees
because of the fraud finding. The Plaintiffs counsel submitted billings of $138,000
partway through the trial and the trial court held that $250,000 was a reasonable sum for
the entire trial and the post-trial briefing. The issue is whether the court’s own knowledge
and experience are sufficient to bridge the $112,000 gap.

The fourth issue is related to the third. After the trial, the Defendants moved for
articulation to determine what the factual basis of the $250,000 award was. In response
the trial court ordered the Plaintiff to submit further evidence to show the total legal fees,
which turned out to be $233,000. The issue is whether the Defendants’ motion for
articulation can be used for this purpose.

The final issue is whether the trial court properly awarded Conn. Gen. Stat. § 37-
3a prejudgment interest of 10% per annum on the $1,800,000 compensatory judgment
from the date of breach in March 2007 to the date of judgment in March 2014. The issue
is, since the award is not for a liquidated amount, whether the Defendants’ wrongful
detention of money and their bad faith and fraudulent conduct afford a basis for awarding
prejudgment interest under § 37-3a.

While the first issue, if successful, trumps all the others, a good advocate for the
appellants will move on to more promising issues, such as the last one, which involves

seven years of interest at 10% per annum. On the other hand, the two attorneys’ fees
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issues involve a much smaller sum and any victory will likely be pyrrhic. Whether getting
the stock back is worth is a matter about which reasonable minds may differ.

A note about the record: the judgment here was based on a lengthy bench trial.
The participants, however, do not have the transcripts except for the excerpts in the
appendices. Also, the operative complaint was sealed and therefore excluded from the
Defendants’ appendix. The pertinent provisions of the complaint are described in the

Memorandum of Decision.

Wes Horton
February, 2019
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INTRODUCTION

The case materials derive from Whitney v. J.M. Scott Associates, Inc., A.C. 36912,
which was litigated and resulted in a decision in the Appellate Court. If you have not
already read the decision, we discourage you from doing so in preparing for argument.

The appeal is from a decision after a lengthy bench trial. Transcripts for the trial
are not included in your materials. For purposes of the exercise, assume that the
transcript excerpts in the appendices are the record. Similarly, while you should be
familiar with the authority cited in the briefs, no additional research is required. Note that
the plaintiff filed a cross appeal but that it was subsequently withdrawn.

Oral advocacy is one of the most important parts of the appellate process.
Successful oral advocacy requires knowledge of the record, knowledge of the law, and
practice. Practicing your argument prior to participating in the Institute will enhance the
benefits of the exercise.

You will be assigned a role as appellant or appellee. You should prepare a
presentation of not more than 15 minutes based on the briefs and appendices and the
authority contained therein. Appellants may reserve time for rebuttal at the beginning of
their argument.

Brief writing exercises are beyond the scope of the Institute, but there will be a
lecture on brief writing presented by a Supreme Court Justice and Appellate Court judge.

We hope that the intensive work of the Institute will leave you with a thorough
understanding of the various aspects of appellate practice and that you will have improved
your skills in this area.

Kenneth J. Bartschi

Brendon P. Levesque

Co-Chairs, Appellate Advocacy Institute
May 2019
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STATEMENT OF ISSUES

I Where the Plaintiff failed to prove the value of the business he sought to buy
and failed to prove what his income as owner of the business would have been because the
evidence was “too speculative,” did the trial court improperly determine that a proper meas-
ure of damages was to award the Plaintiff ten years of the salary he was earning as an

employee at the time of his termination? (Br. at 8-10.)

. Did the trial court erroneously fail to enforce the provision in the stock option
agreement requiring the Plaintiff to return his shares of stock if he was terminated? (Br. at

10-12.)

Il. Did the trial court erroneously base its award of common-law punitive damages

on a lodestar analysis rather than actual litigation costs? (Br. at 12-15.)

IV.  Did the trial court improperly alter its decision in response to a motion for artic-
ulation by taking evidence and making findings as to the Plaintiff’s litigation costs? (Br. at

15-19.)

V. Where most of the Plaintiff's claimed damages were not liquidated, did the trial
court improperly order prejudgment interest pursuant to Conn. Gen. Stat. § 37-3a to run from

the date of the purported breach of contract? (Br. at 19-21.)

i
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STATEMENT OF FACTS AND PROCEEDINGS

The Plaintiff, Walter Whitney, brought this action against the Defendants, J.M. Scott
Associates, Inc. (JMSA),! James M. Scott, Jr. (Scott), and Scott Swirhming Pools, Inc. (SSP),
alleging breach of contract, breach of the covenant of good faith and fair dealing, fraud, and
violation of the Connecticut Unfair Trade Practices Act (CUTPA).2 (MOD? at 1; App. at A43.)
The Defendants counterclaimed, alleging breach of contract, abuse of process, and vexa-
tious litigation and also raised various special defenses. (MOD at 1, 4; App. at A43, A46.)
The trial court (Danaher, J.) found for the Plaintiff on counts alleging breach of contract,
breach of the covenant of good faith and fair dealing, and fraud and also found for the Plaintiff
on the Defendants’ counterclaims. (MOD at 2; App. at A44.) The court found for the De-
fendants on the Plaintiff's CUTPA claim. (/d.) The court awarded compensatory and punitive
damages and interest. (MOD at 62; App. at A104.) The Defendants moved to reargue, which
the court denied. (App. at A107, A109.)

The Defendants appealed, and the Plaintiff cross appealed. The Defendants subse-
quently filed a motion for articulation, and the trial court held a hearing and took evidence
over the Defendants’ objection. (Tr. 12/11/14 at 12-17; App. at A210-A215.) The court is-
sued a written articulation, and the Defendants filed an amended appeal and a motion for
review. This Court granted the motion for review but denied the relief requested without
prejudice to the panel that considers the merits to determine the propriety of the articulation.

(Order, 5/6/15 (see court file).)

1 All claims against JMSA were withdrawn or resolved, and JMSA is not a party to this
appeal. (MOD at 1 n.1; App. at A43.) “Defendants” in this brief refers to SSP and Scott.

2 The operative complaint is the Second Amended Revised Complaint dated June 4,
2012, which was sealed pursuant to order dated June 19, 2012. (App. at 23.) Accordingly,
the operative complaint is not included in the Defendants’ appendix. See Practice Book §
67-2 (i). The discussion in this brief of the Plaintiff's complaint is taken from the memorandum
of decision, which is not under seal.

3 Unless otherwise indicated, MOD refers to the memorandum of decision of March 26,
2014,
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The following facts are relevant to the resolution of this appeal. Scott is the majority
stockholder of SSP and JMSA. (MOD at 2; App. at A44.) In 2001, the Plaintiff worked for
New Miiford Savings Bank in commercial lending. (MOD at 4; App. at A46; Tr. 5/21/13 at
26.) He contacted Scott regarding banking business in January 2001, and during the course
of the meeting, Scott raised the possibility of the Plaintiff coming to work at SSP. (MOD at
5; App. at A47.) The Plaintiff indicated “he would need a ‘good package' ” if he left the bank
because of his secure, senior position, among other things. (MOD at 5-6; App. at A47-A48.)

Scott and the Plaintiff began discussions about the prospective relationship, and the
Plaintiff retained counsel to assist with the negotiations. (MOD at 6; App. at A48.) The
negotiations resulted in three agreements: a stock option purchase agreement (SOPA) (Pl.’s
Ex. 3; App. at A137), an employment agreement (EA) (Pl.’s Ex. 21; App. at A163), and a
supplemental letter agreement (SLA) (Pl.’s Ex. 20; App. at A161.)* In broad strokes, the
agreements provided that the Plaintiff would buy 20 shares of SSP stock, that he would work
for the Defendants for five years, and would acquire the right to purchase SSP. (MOD at 7;
App. at A49.)

The Plaintiff went to work for SSP in March 2002. (/d.) The court found that the
Plaintiff attempted to fulfill his duties despite Scott’s failure to engage in conduct consistent
with succession planning. (MOD at 7-8; App. at A49-A50.) The court further found that
during a meeting between the Plaintiff and Scott in August 2006, Scott told the Plaintiff he
would not sell SSP to him. (MOD at 8; App. at A50.) Scott terminated the Plaintiff's employ-
ment in December 2006, and the Plaintiff notified Scott that he intended to exercise his rights
under the agreements. (/d.) The court found that Scott did not honor the agreements, and
the Plaintiff initiated arbitration proceedings, which Scott subsequently refused to continue
after they had proceeded for some time, claiming insufficient funds to pay the costs of arbi-

tration. (MOD at 8, 36; App. at A50, A78.) This action followed.

4 The Plaintiff testified that he and his attorney drafted all three agreements. (Tr.
5/22/13 at 153-54; App. at A178-A179.)

2
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A The Agreements
1. The Stock Option Purchase Agreement

The parties to the SOPA were the Plaintiff, Scott, and SSP. (Pl.’s Ex. 3 at 1; App. at
A137.) The SOPA provided the Plaintiff “with the option for the purchase of Scott’'s Common
Stock under certain circumstances . . ..” (/d. at 2; App. at A138.) Section 2.3 governed the
return of the Plaintiff's stock in the event his employment terminated. That section provided,
in pertinent part:

(a) If Whitney’s employment by the Company terminates or Whitney terminated
his employment with the Company for any reason other than death, then Whitney shall
be obligated to sell his Common Stock, and the Company and Scott shall be jointly
and severally obligated to Whitney to purchase all his Common Stock, as provided
below. The respective rights and obligations between Scott and the Company shall
be determined by agreement between them before the time of purchase.

(d) If Whitney terminates his employment with the Company on or after Octo-
ber 1, 2002, the purchase price for such shares shall be $26,000 plus the amount of
any taxes due upon transfer of such shares. Upon delivery of such payment to Whit-
ney, Whitney shall deliver his Common Stock as directed by Scott and the Company.

(e) If Whitney’'s employment is terminated by the Company for Adequate
Cause, the shares shall be returned to Scott without payment.

(f) If Whitney’s employment is found to have been terminated without Adequate
Cause and he is paid the damages provided for in Section 8.4 of the Employment
Agreement between Whitney and the Company of an even date herewith, the shares
shall be returned to Scott. The purchase price for such shares shall be $26,000 plus
the amount of any taxes due upon transfer of such shares. The purchase price shall
be in addition to the amount of damages set out above. Upon delivery of such pay-
ment to Whitney, Whitney shall deliver his Common Stock as directed by Scott and
the Company.

(Id. at 6-7; App. at A142-A143.)

Section 3.1(a) granted the Plaintiff the right to purchase Scott’s stock for $1,270,873
on or after April 1, 2007, which option remained in effect until July 1, 2007. (/d. at 9; App. at
A145.) If the Plaintiff exercised the option, § 3.1(b) provided that the Plaintiff would employ
Scott as a consultant for up to five years. (/d.) If the Plaintiff did not exercise the option, §
3.1(c) provided for return of the Plaintiff's shares for a purchase price based on the bonus as
set out in the EA. (/d. at 10; App. at A146.) The SOPA provided that the Plaintiff would give
Scott a note for the purchase price with a 7% annual interest rate and a ten-year term if he
exercised the option. (/d.) Section 8.5 provided for arbitration of disputes with the parties

3
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sharing costs and paying their own counsel fees. (/d. at 15; App. at A151.)

2. The Employment Agreement

The parties to the EA were the Plaintiff and SSP.5 (Pl.’s Ex. 21 at 1; App. at A163.)
Section 4 of the EA set out the Plaintiff's compensation. Initially, the Plaintiff's salary was
$122,153.00, but after the first six months, his salary was $142,153.00 plus a bonus equal to
a percentage of Scott’s annual bonus.® (/d. at 5-6; App. at A167-A168.) Section 8.3 provided
that beginning July 1, 2002, the Plaintiff could only be terminated for adequate cause, which
the agreement defined. (/d. at 10; App. at A172.) Section 8.3 further provided for arbitration
of any disputes over whether the Plaintiff was terminated for adequate cause and that SSP
would unconditionally pay the Plaintiff 26 weeks of his base salary. (/d.) Section 8.4 provided
that if the Plaintiff was terminated without adequate cause, SSP would pay liquidated dam-
ages of $150,000 plus the purchase price of the stock, less any unconditional payments SSP

made pursuant to § 8.3. (/d. at 10-11; App. at A172-A173.)

3. The Supplemental Letter Agreement

The parties supplemented the SOPA and EA with a letter setting forth additional terms.
In pertinent part, the agreement provided that the Scott would purchase the buildings SSP
occupied and lease them back to SSP. (Pl.’s Ex. 20; App. at A161.) If the Plaintiff exercised
his option to purchase SSP, Scott would grant him the option to purchase the buildings and
the land on which they are located for the fair market value at the time. (/d.; App. at A162.)
The SLA also provided that by March 31, 2007, there would be no loans between SSP and
Scott or members of his family. (/d.; App. at A161.)

5 Defendant Scott was not a party to the EA in his individual capacity.

&  The Plaintiff testified that his previous compensation package at the bank was approx-
imately $99,600. (Tr. 5/23/13 at 10.) He conceded he did not know what he would have
earned if he had stayed at the bank. (Tr. 5/23/13 at 22.)

4

Page 16 of 471



B. Breach of Contract Claims’
1. Breach of the SOPA and the SLA by Both Defendants

The Plaintiff alleged that the Defendants anticipatorily breached the SOPA and the
SLA. (MOD at 34; App. at A76.) The court found that Scott told the Plaintiff in August 2006
that he would not sell SSP to the Plaintiff. (MOD at 35; App. at A77.) The court further found
that the Plaintiff “fully established that he was ready, willing and able to perform his obliga-
tions under the EA, the SOPA and the SLA . ...” (MOD at 38; App. at A80.) The court also
concluded that the Defendants had the means to pay to continue the arbitration costs and
therefore breached the arbitration provision. (MOD at 37-38; App. at A79-A80.)

As for damages, the Plaintiff asserted that he was due $4 million, which he claimed
was the value of the balance of the SSP stock less the purchase price, plus “the income he
reasonably expected to earn as owner of SSP.” (MOD at 54; App. at A96.) Specifically, the
Plaintiff explained that he planned to own the business for five years, after which he would
sell it under the same terms as Scott and would therefore receive the same payout on a note
that Scott would receive from him. (Tr. 5/22/13 at 134; App. at A176.) The Plaintiff further
testified he that expected to receive ten years of salary at the rate of he was receiving when
he was terminated, i.e., $175,000 annually. (Tr. 5/22/13 at 135; Tr. 7/10/13 at 44-45, 75-76;
Tr. 7/11/13 a.m. at 69-71; App. at A177, A180-A183, A195-A197.) In support of this claim,
he offered expert testimony by Sean Mathis. (See Tr. 7/18/13 at 34-64.)

The court evidently did not credit Mr. Mathis’s testimony. The court concluded:

[T]he evidence as to what the plaintiff “reasonably expected to earn” as owner of SSP
is too speculative to form the basis for an award of damages. The vagaries of SSP’s
probable future growth and performance under the plaintiff's leadership preclude the
court from determining damages based on the foregoing theory.

(MOD at 55; App. at A97.)

Even though the court found the evidence was speculative as to what the Plaintiff

”The Defendants do not necessarily agree with the court’s findings as to liability on the
breach of contract and breach of good faith and fair dealing claims, but they recognize that
challenging the findings as to liability would be futile under the clearly erroneous standard.

5
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would eamn as owner of SSP, the court accepted the Plaintiff's alternate calculation, which
consisted of multiplying his salary and benefits by ten to represent the number of years he
planned to own SSP and reducing for amounts paid by unemployment and substitute em-
ployment. (/d.) The Plaintiff's salary was $142,153 and he received benefits valued at
$32,850 for a total annual compensation package of $175,003, or $1,750,030 over ten years.
(/d.) The court reduced this figure by $408,970.60 (his substitute earnings and unemploy-
ment) for an award of $1,341,059.40. (/d.) The court also awarded $65,000 as damages for
the failure to continue the arbitration proceedings. (/d. at 58; App. at A100.)

Lastly, in the second count of their counterclaim, the Defendants alleged that “the
plaintiff was obligated to sell his shares back to SSP and Scott upon termination of his em-
ployment regardless of the reason,” that the Plaintiff breached his agreement to sell the stock
back, and that the Defendants were entitled to specific performance. (App. at A14.) The
court declined to order specific performance, reasoning that “[iJn view of the court’s findings
that the termination was fraudulent, the defendants cannot prevail on the second count of
their counterclaim.” (MOD at 38 n.19 (citing Phoenix Leasing, Inc. v. Koskinski, 47 Conn.

App. 650, 654 (1998)); App. at A80.)

2. Breach of the Employment Agreement and SLA by SSP

As for Count Five, and the court found that SSP breached the EA and the SLA in
various ways. As it concerns damages, the court found that SSP terminated Scott without
adequate cause and improperly terminated the arbitration proceedings. Pursuant to the lig-
uidated damages provision, the court awarded the Plaintiff $150,000 plus $26,000 (the price
of his shares in SSP) less $35,538.23 for the unconditional payments SSP made after the
termination for an award of $138,461.77. (MOD at 57; App. at A99.) Only SSP was liable
for this portion of the damages. (MOD at 62; App. at A104.)
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C. Fraud Claims

Count One of the complaint alleged fraud against both Defendants. (MOD at 41; App.
at A83.) The court found that the Plaintiff “established, by clear and convincing evidence,
that the defendants fraudulently failed to disclose Scott's deferred compensation obligation
when the plaintiff requested access to SSP’s financial statements, tax returns and corporate
records prior to entering into the EA, SOPA, and/or SLA.”® (MOD at 42; App. at A84.) The
court further found that “the plaintiff would not have entered into any of those agreements if
he had known of the deferred compensation agreement.” (/d.)

In assessing damages, the court recognized that the Plaintiff could not recover for the
same loss in both contract and in tort. (MOD at 58; App. at A100.) The court explained that
the Defendants not only deprived the Plaintiff of the benefit of the agreements, but “also
tricked him into leaving a secure employment position by making promises they had no in-
tention of keeping.” (MOD at 59; App. at A101.) The court noted that the fraud had conse-
quences to the Plaintiff, namely in that he gave up secure employment and had to return to
the job market at age 56. (/d.) The court concluded that the Defendants “were recklessly
indifferent to the rights of the plaintiff” and awarded $250,000 as punitive damages.® (MOD
at 60; App. at A102.)

In the light of the foregoing, the court ordered a total damage award of $1,794,521.10
of which $138,461.77 was owed by SSP only. (MOD at 62; App. at A104.) The court also
allowed interest to run at the rate of 10% annually against both Defendants. (/d.) The De-
fendants appealed, and the Plaintiff cross appealed. The Defendants amended their appeal.

Additional facts will be set out as necessary.

8  The court found that SSP owed Scott $1.6 million in deferred compensation and that
this was never disclosed to the Plaintiff. (MOD at 33; App. at A75.)

® The Plaintiff offered as an exhibit his claim for counsel fees at trial for this action. (Ex.
150 (see court file).) The Defendant objected, and the court admitted the exhibit subject to
further proceedings to determine the reasonableness of the fees. (Tr. 7/10/13 at 94-97; App.
at A191-A194.) No such proceedings took place.

7
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ARGUMENT

l. BREACH OF CONTRACT DAMAGES

The normal measure of damages for breach of a stock option purchase agreement is
the difference between the purchase price and the value of the stock. The Plaintiff failed to
prove his damages by this measure, and the trial court instead awarded him ten years of the
salary he earned as an employee of SSP as damages. This is not a proper measure of
damages, especially where the court found that the Plaintiff's income as an owner was too
speculative. Reversal on the award of damages for breach of the SOPA is necessary be-

cause the Plaintiff failed to prove his damages.'°

A. Standard of Review

Whether the trial court applied a proper measure of damages is a question of law
subject to plenary review. Day v. Gabriele, 101 Conn. App. 335, 346, cert. denied, 284 Conn.
902 (2007).

B. The Court Applied an Improper Measure of Damages.
The principles applicable to the determination of damages for breach of contract are

well established.

It is axiomatic that the sum of damages awarded as compensation in a breach
of contract action should place the injured party in the same position as he would have
been in had the contract been performed. . . . Itis also well established that the burden
of proving damages is on the party claiming them. . . . When damages are claimed
they are an essential element of the plaintiff's proof and must be proved with reason-
able certainty.

FCM Group, Inc. v. Miller, 300 Conn. 774, 804 (2011) (citations and internal quotations omit-
ted).

' The Defendants do not challenge the award of liquidated damages owed by SSP for
breach of the employment agreement in the amount of $138,461.77, nor do they challenge
the award for arbitration costs in the amount of $65,000. The Defendants’ challenge here
pertains to the damages award of 1,341,059.40. (See MOD at 55; App. at A97.)

8
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Where the claim concerns an option contract, damages are the difference between
the contract price and the value of the property to be purchased. Merrill Lynch, Pierce, Fen-
ner & Smith, Inc. v. Cole, 189 Conn. 518, 537 (1983) (breach of contract to purchase stock);
Robert Lawrence Associates, Inc. v. Del Vecchio, 178 Conn. 1, 22 (1979) (breach of option
contract to purchase real estate); Peck v. McClurg, 16 Conn. App. 651, 657 (1988) (proper
measure of damages for breach of conditional sales contract was the difference between the
contract price and the value of the stock at the time of the breach); see also Worrell v. Multi-
press, Inc., 45 Ohio St. 3d 241, 245 (Ohio 1989) (“The stock of a closely held corporation
that is not listed on an exchange and has no public market may be valued by what a willing
buyer would pay to a willing seller who was not acting under compulsion.”) (citation and
internal quotations omitted).

By this measure, the Plaintiff's damages would be the value of SSP less the purchase
price of $1.2 million subject to a note at 7% interest over a ten-year term. Although the
Plaintiff offered expert testimony as to the value of SSP, the court did not credit it.'" Further,
the court found that the evidence as to what the plaintiff “reasonably expected to earn” as
owner of SSP is too speculative to form the basis for an award of damages. (Br. at5.)

Having rejected as “too speculative” the evidence that would have supported a proper
measure of damages for the breach of the option to sell SSP, the court turned to an alternate
measure of damages, namely ten more years of the salary the Plaintiff earned at the time he
was terminated. (Br. at 5-6.) This method of measuring damages is improper for two rea-
sons.

The damages in a contract action serve to place the injured party in the same position
he would have been but for the breach. FCM Group, Inc., 300 Conn. at 804. Put another

way, damages should reflect the loss of the bargain to the Plaintiff. Here, the bargain was

1 As noted, the Plaintiff himself testified that he would sell SSP for what he purchased
it for originally. (Br. at 5.) Thus, the Plaintiff evidently thought he was buying SSP for its fair
market value.

9
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the purchase of SSP; it was not to work for SSP for ten more years at the rate of $175,000.
Thus, the court was awarding damages for a different bargain, not the one the Plaintiff made.

Second, had the parties performed the agreement, the Plaintiff would have been the
owner of SSP. Consequently, his income of $175,000 would have been as owner, but the
court expressly found that the evidence of his future income as ownerwas “too speculative.”?
Thus, the court relied on a measure of damages — his future salary — which the court found
was too speculative to form the basis of damages. Even if the court was somehow compen-
sating the Plaintiff for the bargain he actually made, the court made the calculation based on
evidence the court specifically rejected.

For the foregoing reasons, the award of $1,341,059.40 and interest thereon must be

reversed and judgment directed for the Defendants as to these damages.

Il. SPECIFIC PERFORMANCE

Although the SOPA provided that the Plaintiff must surrender his stock to the Defend-
ants upon his termination, and even though the court awarded the purchase price of the stock
as liquidated damages, the trial court erroneously failed to order the Plaintiff to return the

stock due to a misreading of the pertinent provisions of the SOPA.

A. Standard of Review
Interpretation of definitive written contract language is a question of law subject to

plenary review. Cruz v. Visual Perceptions, LLC, 311 Conn. 93, 101 (2014).

2. The only evidence as to future salary the Plaintiff provided was for $175,000 annually.
(Br. at5.) The third time he made this claim, the Defendants objected that the evidence was
speculative. The court permitted the evidence after Plaintiff’'s counsel promised to tie it to
the testimony from his damages expert. (Tr. 7/10/13 at 76; App. at A183.) As the court found
the evidence of future income as owner to be “too speculative,” it is clear that the court did
not find the Plaintiff's expert credible.

10
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B. The Court Misconstrued the Stock Option Purchase Agreement.

Well established principles govern contract interpretation.

The intent of the parties as expressed in a contract is determined from the lan-
guage used interpreted in the light of the situation of the parties and the circumstances
connected with the transaction. . . . [T]he intent of the parties is to be ascertained by
a fair and reasonable construction of the written words and . . . the language used
must be accorded its common, natural, and ordinary meaning and usage where it can
be sensibly applied to the subject matter of the contract.

Association Resources, Inc. v. Wall, 298 Conn. 145, 183 (2010) (citations and internal quo-
tations omitted). When construing contracts, courts “give effect to all the language included
therein, as the law of contract interpretation . . . militates against interpreting a contract in a
way that renders a provision superfluous.” Id.

The plain language provides that if the Plaintiff’'s “employment is found to have been
terminated without Adequate Cause and he is paid the damages provided for in Section 8.4
of the Employment Agreement . . ., the shares shall be returned to Scott.” (Pl.’s Ex. 3 at 6;
App. at A142 (emphasis added).) Here, the court found that the Plaintiff had been terminated
without adequate cause and ordered the damages provided in the EA. Under the plain lan-
guage of the contract, the Plaintiff was required to return the stock upon payment of the
liguidated damages. Accordingly, the court should have ordered the Plaintiff to sell back his
stock as the SOPA requires instead of reading that provision out of the contract.

The court declined to order such relief in light of its findings that the Defendants
engaged in fraud. (Br. at 6.) The court cited Phoenix Leasing, Inc. v. Kosinski, 47 Conn.
App. 650, 654 (1998), for the proposition that a “court will not enforce a contractual provision
when the party seeking enforcement of that provision engaged in fraud.” (MOD at 38 n.19;
App. at A80.) Phoenix Leasing did not concern the remedies for a breach of contract but
enforcement of a choice of forum clause. Recognizing the due process concerns where
personal jurisdiction was at issue, the court stated that “[a]bsent a showing of fraud or
overreaching, such forum clauses will be enforced by the courts.” Phoenix Leasing, Inc., 47

Conn. App. at 654 (citation and internal quotations omitted). Thus, Phoenix Leasing
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concerned a procedural question, namely where the dispute would be litigated, rather than a
substantive response.
On the other hand, where fraud in the inducement is claimed in a contract action, the

injured party must make an election of remedies.

A defrauded party has the option of seeking rescission or enforcement of the
contract and damages. Fraud in the inducement of a contract ordinarily renders the
contract merely voidable at the option of the defrauded party, who also has the choice
of affirming the contract and suing for damages. . . . If he pursues the latter alternative,
the contract remains in force. . . .

Harold Cohn & Co. v. Harco International, LLC, 72 Conn. App. 43, 49-50 (quoting A. Sangi-
vanni & Sons v. F.M. Floryan & Co., 158 Conn. 467, 472 (1969)) (emphasis added; internal
quotations omitted) , cert. denied, 262 Conn. 903 (2002). Here, the Plaintiff sought enforce-
ment of the contract and damages for its breach, including damages for breach of the arbi-
tration clause. The Plaintiff cannot seek to obtain the benefits of the contract on the one
hand and seek to be relieved of its terms on the other. Having elected to enforce the contract
as his remedy, the Plaintiff must live with his choice. The court erroneously failed to require
the Plaintiff to comply with the provision in the SOPA regarding the return of the SSP stock.

The judgment on this issue should be reversed with direction to order the Plaintiff to

return the stock upon the payment of the liquidated damages.

Ill.  PUNITIVE DAMAGES
Because the trial court determined common-law punitive damages based on an erro-

neous lodestar analysis, the $250,000 award for punitive damages must be reversed.

A. Standard of Review

The decision to award punitive damages is reviewed for abuse of discretion. Nelson v.
Tradewind Aviation, LLC, 155 Conn. App. 519, 542 (2015). Under this standard, the Court’s
review “is limited to the questions of whether the trial court correctly applied the law and
reasonably could have reached the conclusion that it did.” Commission on Human Rights &

12

Page 24 of 471



Opportunities v. Brookstone Court, LLC, 107 Conn. App. 340, 347 (citations and internal
quotations omitted), cert. denied, 288 Conn. 907 (2008).

B. The Court Applied the Wrong Measure to Determine Punitive Damages.

The following additional facts are pertinent to this issue. At trial, the Defendant ob-
jected to evidence pertaining to arbitration costs that the Plaintiff incurred. (Tr. 7/10/13 at 88;
App. at A185.) This objection lead to a discussion about a pre-trial phone conference in
which the Defendants’ counsel understood that he would be able to challenge counsel fees
in a post-trial hearing. (Tr. 7/10/13 at 90-91; App. at A187-A188.) The Plaintiff's counsel
indicated that the Plaintiff would provide detailed bills later after addressing privilege and
redaction issues.' (/d.) The court indicated that the Defendants would have the opportunity
to challenge counsel fees. (Tr. 7/10/13 at 92; App. at 189.)

Despite this colloguy, the court did not afford the Defendants an opportunity to chal-
lenge the amount of counsel fees. Instead, in its decision, the court determined that $250,000
was the appropriate amount of punitive damages but did not explain the legal and factual
basis for the amount. (MOD at 60; App. at A102.) The Defendants timely filed a motion for
articulation, which posed, inter alia: “What was the factual and legal basis for the Court’s
$250,000 punitive damages award?” (Mot. Art., 10/9/14, at 2; App. at A121.) After a hear-
ing,' the court acknowledged that “{clommon law punitive damages are limited to attorney’s
fees and ordinary litigation expenses.” (Art., 12/12/14, at 3; App. at A132.) The court indi-
cated that Plaintiff's exhibit 150 revealed billed counsel fees in excess of $138,000, further
noting that the trial was not complete when that exhibit was submitted and that the exhibit

therefore did not reflect the totality of counsel fees and expenses. (/d.) The court explained:

13 The Plaintiff never moved to open the evidence to address his counsel fees after the
conclusion of trial and post-trial briefing by which time he would have known what his litiga-
tion costs were.

4 The hearing is discussed further in Issue IV.
13
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“In the absence of complete information regarding the plaintiff's attorney’s fees, the court
awarded $250,000 in punitive damages which, in the court’s opinion, were reasonable fees
for the entirety of the legal services provided to the plaintiff, through to the completion of trial
and post-trial briefing.” (/d.) Thus, the court did not award actual counsel fees and litigation
costs, but made a finding based on a lodestar analysis.'®

It is well established that common-law punitive damages “are properly limited to the
plaintiff's litigation expenses less taxable costs.” R.l. Pools, Inc. v. Paramount Concrete, Inc.,
149 Conn. App. 839, 875 (citations, internal quotations, and emphasis omitted), cert. denied,
312 Conn. 920 (2014). In R.I. Pools, Inc., the trial court fashioned its punitive damages award
using a lodestar approach, i.e., by multiplying the number of hours billed by an hourly rate
that the court deemed appropriate. /d. at 876-77. The hourly rate, however, exceeded the
hourly rate to which the plaintiff and the lawyer had agreed, and therefore the award was not
limited to the plaintiff's actual expenses. Id. at 877. Consequently, the punitive damages
award in that case could not stand.

Likewise here, the court did not base its punitive damages award on the Plaintiff’s
actual litigation costs. Indeed, it could not do so because it did not have evidence of all the
Plaintiff's actual costs when it rendered its decision. Further, pursuant to Smith v. Snyder,
267 Conn. 456, 479 (2004), the Plaintiff was required to present “a statement of the fees
requested and a description of the services rendered” so that the Defendants could challenge
the amount requested. Even though the court indicated the Defendants would have such an
opportunity, the court determined the amount without this information or opportunity for the
Defendant to challenge.

Moreover, the Plaintiff never requested a post-trial proceeding to submit his claimed

litigation costs nor did he avail himself of the post-judgment opportunities to do so by filing a

15 At the hearing on the motion for articulation, the court explained that it used the evi-
dence it had at trial concerning fees and calculated what it believed to be “a reasonable
approximation” of the additional fees for the remaining days of trial, allowing for post-trial
briefing. (Tr. 12/11/14 at 5-6; App. at A203-A204.)
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motion to reargue pursuant to Practice Book § 11-11 or a motion to open the judgment pur-
suant to Practice Book § 17-4. The Plaintiff did not carry his burden of production as to his
litigation costs until the trial court invited him to do so (improperly, as discussed below) in
response to the Defendants’ motion for articulation. By contrast, the plaintiff in R./. Pools,
Inc., presented redacted bills and sustained his burden of production. 149 Conn. App. at
876. Thus, while the plaintiff in R.l. Pools, Inc. took the necessary steps to prove his punitive
damages — and therefore was entitled to a new hearing under the proper standard — the
Plaintiff here did not carry his burden. He has effectively waived his claim, and therefore the
Court should reverse the punitive damages award and direct judgment for the Defendants

on this issue.

IV.  IMPROPER ARTICULATION
In taking evidence and making a finding as to the Plaintiff's purported litigation costs,
the trial court misused the articulation process. The court’'s improper finding should be

stricken.

A. Standard of Review

The propriety of the court’s construction of Practice Book § 66-5 presents a question
of law subject to plenary review. de Repentigny v. de Repentigny, 121 Conn. App. 451, 456
(2010) (“The interpretation of rules of practice and statutes is a question of law subject to

plenary review.”)

B. The Court Improperly Changed Its Factual Findings.

The following additional facts are relevant to the resolution of this issue. After the
Defendants filed their motion for articulation, the court issued a written order requiring the
parties to appear at a hearing on the motion for articulation. (Order, 11/14/14; App. at A123.)
The court stated: “At that hearing the plaintiff will produce, inter alia, evidence regarding all
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attorney’s fees and ordinary litigation expenses that the plaintiff has paid, or owes, in con-
nection with this litigation.” (/d. at 2; App. at A124.) The Defendants filed a written objection
to the introduction of such evidence. (Obj., 12/11/14; App. at A125.) The court overruled the
objection at the hearing. (Tr. 12/11/14 at 10; App. at A208.) The Defendants again objected
to the introduction of evidence at the hearing on relevance grounds in light of their under-
standing of the purpose of the motion for articulation. (/d. at 12-14; App. at A210-A212.) The
court overruled the objection. (/d. at 21; App. at A219.)

The court issued a written articulation finding that the Plaintiff's actual litigation ex-
penses totaled $233,683.90. (Art., 12/12/14, at 3; App. at A132.) The Defendants filed a
motion for review requesting that this finding be stricken. (Mot. Rev. at 4 (see court file).)
This Court granted the motion but denied the relief requested “without prejudice to the panel
who considers the merits of the defendant’s appeal as amended, to decide whether the por-
tion of the trial court’s articulation wherein it makes that statement that the plaintiff's actual
attorney’s fees and ordinary litigation expenses totaling $233,683.90, is proper.” (Order,
5/6/15 (See court file).) As previously noted, the Defendants amended their appeal to chal-
lenge this aspect of the court’s articulation.

Motions for articulation are governed by Practice Book § 66-5, which provides, in per-

tinent part:

A motion seeking corrections in the transcript or the trial court record or seeking
an articulation or further articulation of the decision of the trial court shall be called a
motion for rectification or motion for articulation, whichever is applicable. Any motion
filed pursuant to this section shall state with particularity the relief sought.

o I any party requests it and it is deemed necessary by the trial court, the
trial court shall hold a hearing at which arguments may be heard, evidence taken or a

stipulation of counsel received and approved. The trial court may make such correc-
tions or additions as are necessary for the proper presentation of the issues. . . .

Although the trial court justified its decision to hold a hearing and take evidence on the basis
of the second quoted paragraph, the court misapprehended the purpose of an articulation.

It is axiomatic that the appellant bears the burden of providing an adequate record for
review. Practice Book § 61-10; DuBaldo Electric, LLC v. Montagno Construction, Inc., 119
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Conn. App. 423, 433-34 (2010) (failure to seek articulation); State v. Ciullo, 140 Conn. App.
393, 412 (2013) (defendant failed to seek rectification of record to include written jury instruc-
tions as an exhibit where challenged), aff'd, 314 Conn. 28 (2014). The record may be inad-
equate because something is missing from the file such as an exhibit, a pleading, a financial
affidavit, or child support guidelines worksheet. There may be issues with the transcript,
such as an error in the transcript or a missing segment that requires reconstruction. In such
cases a motion for rectification is in order and a hearing may be necessary to authenticate a
document or to determine whether it was presented to the court or to reconstruct the contents
of a transcript. The provision for a hearing applies to such situations.

The record also may be inadequate because of an ambiguity in the reasoning or fac-
tual findings of a decision in which case articulation of the trial court’s reasoning or factual
findings is in order. DuBaldo Electric, LLC, 119 Conn. App. at 434. Although this Court will
no longer refuse review if the sole reason for an inadequate record is the absence of an
articulation, § 61-10(b), the Court will read an ambiguous record to support rather than un-
dermine the judgment. Shamitz v. Taffler, 145 Conn. App. 132, 142 (2013). Consequently,
when it is unclear what the trial court meant, i.e., what the trial court considered in rendering
its decision, an articulation is in order. In the normal course of things, an evidentiary hearing
should not be necessary to determine what the trial judge was thinking.

Decisional law makes this point abundantly clear.

It is well settled that [a]n articulation is appropriate where the trial court’'s decision
contains some ambiguity or deficiency reasonably susceptible of clarification. . . .
[P]roper utilization of the motion for articulation serves to dispel any . . . ambiguity by
clarifying the factual and legal basis upon which the trial court rendered its decision,
thereby sharpening the issues on appeal.

Alliance Partners, Inc. v. Oxford Health Plans, Inc., 263 Conn. 191, 204 (2003) (citations and
internal quotations omitted).

An articulation, however, “is not an opportunity for the trial court to substitute a new
decision nor to change the reasoning or basis of a prior decision.” Koper v. Koper, 17 Conn.
App. 480, 484 (1989). Accordingly, it is improper for the trial court to change its findings by
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way of articulation. Sosin v. Sosin, 300 Conn. 205, 240 (2011); Fantasia v. Milford Fastening
Systems, 86 Conn. App. 270, 284 (2004), cert. denied, 272 Conn. 919 (2005). Making new
findings is also beyond the permissible scope of an articulation. /n re Christian P., 98 Conn.
App. 264, 266 n.4 (2006). Nor may the court use the articulation process to correct legal
errors by making factual findings that should have been made in the original decision. Kiniry
v. Kiniry, 299 Conn. 308, 319-21 (2010) (articulation of amount of support due under child
support guidelines failed to cure error in original decision where such findings were absent).

In this case, the trial court awarded the Plaintiff $250,000 in punitive damages. While
the court explained in its decision why the Plaintiff was entitled to punitive damages (MOD at
59-60; App. at A101-A102), the court did not explain the legal and factual basis for the
amount of the award. The Defendants therefore filed a motion for articulation. In its articu-
lation, the court explained that it used what amounts to a lodestar analysis by looking at the
fees billed and the number of days of trial. (Art., 12/12/14, at 3; App. at A132.) This was a
proper use of the articulation process.

Where the court went astray was in directing the Plaintiff to present evidence at the
hearing on the motion for articulation on his litigation costs and making findings based on this
evidence. In In re Christian P., 98 Conn. App. at 266 n.4, the court ordered that the trial court
make findings as to three children who were the subject of a proceeding to terminate parental
rights. The trial court complied but made “new and, arguably, somewhat inconsistent factual
findings” regarding the parent at issue. /d. As the trial court “went beyond the permissible
scope of an articulation,” the court declined to rely on the new findings.

It is true that a trial court retains the authority to modify a judgment, even sua sponte,
within four months of the judgment. Rome v. Album, 73 Conn. App. 103, 111-12 (2003);
Conn. Gen. Stat. § 52-212a; Practice Book § 17-4. Here, however, the court entered its
judgment on March 26, 2014, and its articulation issued on December 12, 2014, well outside
the four month period for modifying judgments.

Because the court lacked authority to make new findings in response to the motion for
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articulation, its findings as to the Plaintiff's actual litigation costs should be disregarded. So-

sin, 300 Conn. at 240; In re Christian P., 98 Conn. App. at 266 n.4.

V. IMPROPER PREJUDGMENT INTEREST

It is well established that statutory prejudgment interest is appropriate in a contract
action where the damages are liquidated or the amount owed is not in dispute. Most of the
damages awarded here, however, were not liquidated damages but were intended to make
the Plaintiff whole for the breach of contract the court found. That amount was not known

until the court established damages. Accordingly, pre-judgment interest was not appropriate.

A. Standard of Review
Whether this is the type of case for which prejudgment interest is authorized is a ques-
tion of law. Foley v. Huntington Co., 42 Conn. App. 712, 739 (1996) (deciding as a matter of

law whether statutory basis for awarding prejudgment interest existed).

B. The Prejudgment Interest Award Is Improper.

The following additional facts are pertinent to resolution of this issue. In its initial de-
cision, the trial court awarded interest pursuant to Conn. Gen. Stat. § 37-3a at the rate of ten
percent annually. (MOD at 62; App. at A104.) The court did not specify when interest would
run, and the Defendants moved for articulation asking whether interest began on the date of
judgment, and if not, the date on which it was to start and the factual and legal basis for that
date. (Mot. Art., 10/9/14, at 2; App. at A121.) The court explained in its articulation that the
Defendants breached the contract at various points and noted that the Plaintiff sought interest
“from the date of breach in March 2007." (Art., 12/12/14, at 4 (internal quotations omitted);
App. at A133.) Accordingly, the court explained that it intended interest on damages to begin
March 1, 2007, and interest on punitive damages to run from the date of judgment. (/d. at 5;
App. at A134.)
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The court’s award of breach of contract damages sought to compensate the Plaintiff
for the loss of his bargain as it concerned the SOPA.'® (MOD at 53; App. at A95.) As the
Plaintiff could not prove what he reasonably expected to earn as owner of SSP, the court
adopted the Plaintiff's alternate calculation, concluding that the Plaintiff was entitled to
$1,341,059.40 as “an appropriate measure of the benefit of the bargain” he lost. (/d. at 55
(internal quotations omitted); App. at A97.) For the breach of the arbitration agreement, the
court awarded the Plaintiff's costs of $65,000. (MOD at 58; App. at A100.) Neither of these
figures were the result of a liquidated damages clause or were undisputed.

Section 37-3a(a) provides, in pertinent part: “Except as provided in sections 37-3b,
37-3c and 52-192, interest at the rate of ten per cent a year, and no more, may be recovered
and allowed in civil actions . . . as damages for the detention of money after it becomes
payable.” The statute provides for the payment of interest after it is wrongfully withheld.
Foley, 42 Conn. App. at 740. “To award § 37-3a interest, two components must be present.
First, the claim to which the prejudgment interest attaches must be a claim for a liquidated
sum or money wrongfully withheld and, second, the trier of fact must find, in its discretion,
that the equitable considerations warrant the payment of interest.” Ceci Brothers, Inc. v. Five
Twenty-One Corp., 81 Conn. App. 419, 428 (2004). Thus, prejudgment interest pursuant to
§ 37-3a may be appropriate where there are liquidated damages for breach of contract,
where a sum is determined by a contract that is detained by another party, where a patrtial
breach of contract causes specific damages, or where debts have matured but have not been
paid. Foley, 42 Conn. App. at 740 (citations omitted).

On the other hand, personal injury damages, which seek to make the injured party
whole, do not normally constitute a claim for wrongful detention of money. /d. at 741. The
reason is that such damages are necessarily undetermined until a fact-finder fixes the proper

amount. Travelers Property & Casualty Co. v. Christie, 99 Conn. App. 747, 764 (2007) (citing

6 The court awarded liquidated damages for breach of the EA, reducing the amount for
sums already paid. MOD at 57; App. at A99.)
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Foley, 42 Conn. App. at 741-42). In Foley, the breach of contract damages were awarded
to compensate the plaintiff “for the loss of the benefit of his bargain.” 42 Conn. App. at 741.
The Foley court concluded that the damages were akin to personal injury damages and since
they did not involve liquidated damages, § 37-3a did not apply. /d. Similarly, such damages
are necessarily uncertain until the fact-finder determines the proper amount.

Likewise here, the $1.3 million award for breach of the SOPA was to compensate the
Plaintiff for the loss of the benefit of the bargain. Such damages were necessarily uncertain
at the time of the breach of the contract. The Plaintiff's costs for the breach of the arbitration
agreement were also uncertain. Until the court fixed the damages for both of these claims,
the Defendants could not know what the amount it was owed. Accordingly, pursuant to Foley
and its progeny, § 37-3a does not authorize an award of prejudgment interest on these
awards.

The judgment concerning the award of prejudgment interest must be reversed.

Conclusion
The judgment of the trial court should be reversed with direction as to Issues |, ll, and
lIl and should be reversed and remanded for further proceedings as to Issue V. The improper

portion of the articulation (Issue 1V) should be stricken.

21
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127.00 09/28/2011 P AFFIDAVIT IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT No
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154.00 06/15/2012 P AFFIDAVIT IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT No
(WHITNEY)
155.00 06/15/2012 P AFFIDAVIT IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT No
(HEALEY)
156.00 06/20/2012 P MEMORANDUM IN SUPPORT OF MOTION No
TO SEAL UNREDACTED OBJECTION TO MOTION
157.00 07/23/2012 P NOTICE OF SERVICE OF REQUEST FOR ADMISSION No
DIRECTED TO SCOTT SWIMMING POOLS INC
158.00 08/08/2012 D OBJECTION TO MOTION TO STRIKE AND MEMORANDUM IN Yes
OPPOSITION TO MOTION
159.00 08/10/2012 P REPLY No
BRIEF IN SUPPORT OF MOT. TO STRIKE COUNTERCLAIM
160.00 08/20/2012 D ANSWER No

to Plaintiffs Requests to Admit
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PRODUCTION REQ P.B. 13-7(a)(2)/13-10(a)(2)

162.00 09/24/2012 D AMENDED ANSWER AND SPECIAL DEFENSE No

163.00 09/24/2012 D MOTION FOR EXTENSION OF TIME RE DISCOVERY MOTION OR No
REQUEST PB CH13

163.01 10/09/2012 c No
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ORDER 7
RESULT: Order 10/9/2012 HON WILSON TROMBLEY
164.00 10/02/2012 P REPLY TO SPECIAL DEFENSE AND ANSWER TO COUNTERCLAIM No
165.00 10/03/2012 P OBJECTION TO EXTEND TIME TO RESPOND TO INTERROGATORIES No
OR PRODUCTION REQ P.B. 13-7(a)(2)/13-10(a)(2)
165.01 10/09/2012 C ©RDER 5 No
RESULT: Sustained 10/9/2012 HON WILSON TROMBLEY
166.00 10/19/2012 D REPLY TO SPECIAL DEFENSE No
TO AMENDED COUNTERCLAIM
167.00 10/22/2012 D NOTICE No
of Objections to Requests for Production
168.00 10/22/2012 D OBJECTION No
to Requests for Production
169.00 10/22/2012 D NOTICE No
of Objections to Requests for Production
170.00 10/22/2012 D OBJECTION No
to Requests for Production
171.00 10/25/2012 D NOTICE No
of Defendants' Discovery Compliance
172.00 10/30/2012 P CERTIFICATE OF CLOSED PLEADINGS AND CLAIM FOR TRIAL LIST No
173.00 12/06/2012 C SCHEDULING ORDER No
RESULT: Granted 12/6/2012 HON JOHN PICKARD
174.00 01/16/2013 P AFFIDAVIT No
OF S. HEALEY
175.00 01/16/2013 P MOTION TO COMPEL No
175.01 02/13/2013 C ORDER & No
RESULT: Order 2/13/2013 HON JOHN DANAHER
176.00 01/16/2013 P MOTION FOR PROTECTIVE ORDER No
176.01 02/13/2013 C orDer B No
RESULT: Off 2/13/2013 HON JOHN DANAHER
177.00 02/05/2013 P CASEFLOW REQUEST No
RESULT: Granted 2/6/2013 HON JOHN PICKARD
178.00 02/08/2013 D REQUEST FOR ARGUMENT (NON-ARG MATTER) No
179.00 02/08/2013 D OBJECTION TO MOTION No
TO COMPEL
179.01 02/13/2013 C QRDER T No
RESULT: Overruled 2/13/2013 HON JOHN DANAHER
180.00 02/08/2013 D OBJECTION TO MOTION No
FOR PROTECTIVE ORDER
180.01 02/13/2013 C oRDER 5 No
RESULT: Off 2/13/2013 HON JOHN DANAHER
181.00 03/11/2013 D DISCLOSURE OF EXPERT WITNESS No
182.00 03/12/2013 P MOTION FOR ORDER No
182.01 03/25/2013 C ORDER T No
RESULT: Order 3/25/2013 HON JOHN DANAHER
183.00 03/19/2013 D REQUEST TO BRING AUDIO / VISUAL EQUIPMENT INTO THE No
COURTHOUSE
183.10 03/19/2013  C QRDER 15 No
RESULT: Granted 3/19/2013 HON JOHN PICKARD
184.00 03/20/2013 D OBJECTION No
TO MOTION FOR SANCTIONS
184.01 04/02/2013 C QORDER 5 No
RESULT: Sustained 4/2/2013 HON JOHN PICKARD
185.00 03/28/2013 D MOTION TO REARGUE/RECONSIDER No
RESULT: Order 4/1/2013 HON JOHN PICKARD
18501 04/02/2013 C QRDER [ No
RESULT: Off 4/12/2013 HON JOHN PICKARD
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186.00 04/01/2013 D NOTICE OF COMPLIANCE No
187.00 04/02/2013 D NOTICE OF COMPLIANCE No
188.00 04/03/2013 P MOTION FOR EXTENSION OF TIME No
TO TAKE DEPOSITIONS
188.01 04/22/2013 C QRpeR & No
RESULT: Granted 4/22/2013 HON JOHN PICKARD
189.00 04/15/2013 P MOTION FOR ORDER No
190.00 04/29/2013 P TRIAL MANAGEMENT REPORT No
JOINT
191.00 04/30/2013 P OBJECTION No
AND RESPONSES TO SCHEDULE A OF RE-NOTICE OF DEPOSITION
192.00 05/06/2013 D REQUEST FOR ADJUDICATION OF DISCOVERY OR DEPOSITION No
DISPUTE (JD-CV-119)
192.10 05/06/2013 C QRDER 5 No
RESULT: Order 5/6/2013 HON JOHN DANAHER
193.00 05/14/2013 D MOTION IN LIMINE No
194.00 05/17/2013 P OBJECTION No
AND RESPONSES TO SCHEDULE A ATTACHED TO RE-NOTICE OF
DEPOSITION (SUPPLEMENTAL)
195.00 05/17/2013 D DISCLOSURE OF EXPERT WITNESS No
196.00 05/17/2013 D MOTION FOR CONTINUANCE No
RESULT: Denied 5/20/2013 HON JOHN DANAHER
196.10 05/20/2013 C oRDER B No
RESULT: Denied 5/20/2013 HON JOHN DANAHER
197.00 05/20/2013 D REQUEST TO BRING AUDIO/VISUAL EQUIPMENT INTO THE No
COURTHOUSE (JD-CL-90)
RESULT: Granted 5/20/2013 HON JOHN DANAHER
197.10 05/20/2013 C QRDER [F No
RESULT: Granted 5/20/2013 HON JOHN DANAHER
198.00 05/20/2013 P REQUEST TO BRING AUDIO/VISUAL EQUIPMENT INTO THE No
COURTHOUSE (JD-CL-90)
Laptop
198.10 05/20/2013 C OoRDER[F No
RESULT: Granted 5/20/2013 HON JOHN DANAHER
199.00 05/20/2013 P REQUEST TO BRING AUDIO/VISUAL EQUIPMENT INTO THE No
COURTHOUSE (JD-CL-90)
Laptop
199.10 05/20/2013 C ORDER ¥ No
RESULT: Granted 5/20/2013 HON JOHN DANAHER
200.00 05/20/2013 P OBJECTION TO MOTION No
IN LIMINE TO EXCLUDE EVIDENCE OF PRIOR FRAUDULENT ACTS
201.00 05/21/2013 P OBJECTION No
TO AND MOTION TO PRECLUDE DEFENDANTS' UNTIMELY EXPERT
DISCLOSURE
202.00 05/22/2013 D LIST OF EXHIBITS (JD-CL-28/JD-CL-28a) No
Defendants' Responses To Plainitffs Exhibits
203.00 05/22/2013 D LIST OF EXHIBITS (JD-CL-28/JD-CL-28a) No
204.00 05/22/2013 P EXHIBITS No
PLAINTIFF'S RESPONSES TO DEFENDANT'S PROPOSED
205.00 05/28/2013 D MOTION TO SEAL DOCUMENT Yes
206.00 06/07/2013 D DISCLOSURE OF EXPERT WITNESS No
207.00 06/12/2013 P MOTION TO PRECLUDE EXPERT TESTIMONY No
RESULT: Order 7/12/2013 HON JOHN DANAHER
207.01 077122013  C orper B No
RESULT: Order 7/12/2013 HON JOHN DANAHER
208.00 06/27/2013 D MOTION FOR CONTINUANCE No
RESULT: Denied 6/28/2013 HON JOHN DANAHER
208.10 06/28/2013 C QRDER [ No
RESULT: Denied 6/28/2013 HON JOHN DANAHER
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209.00 06/28/2013 D MOTION FOR CONTINUANCE No
Revised Motion for Continuance

20910 07/01/2013 C QRDER[F No
RESULT: Denied 7/1/2013 HON JOHN PICKARD

210.00 07/09/2013 P MOTION FOR ORDER No
RE: JUDICIAL NOTICE OF DEFENDANT'S ADMISSIONS

211.00 07/10/2013 D OBJECTION No
TO MOTION TO PRECLUDE DATED JUNE 12, 2013
RESULT: Overruled 7/12/2013 HON JOHN DANAHER

212.00 07/16/2013 D MOTION TO PRECLUDE EXPERT TESTIMONY No
OF H. SEAN MATHIS

213.00 07/16/2013 D MOTION TO PRECLUDE EXPERT TESTIMONY No

214.00 07/17/2013 D MOTION - SEE FILE No
FOR PERMISSION TO AMEND RESPONSE TO REQUEST TO ADMIT

#20

215.00 07/18/2013 P OBJECTION TO MOTION No
TO PRECLUDE OPINION TESTIMONY OF JOHN MARSALISI

216.00 07/18/2013 P OBJECTION TO MOTION No
TO PRECLUDE OPINION TESTIMONY OF H. SEAN MATHIS

217.00 07/24/2013 O MOTION TO QUASH No

218.00 07/24/2013 O MOTION FOR PROTECTIVE ORDER No

219.00 07/31/2013  C LIST OF EXHIBITS (JD-CL-28/JD-CL-28a) No

220.00 08/19/2013 D MOTION TO SEAL FILE PB 11-20A OR 25-59A Yes
Exhibits Post Trial

220.10 09/26/2013 C orper B No
RESULT: Denied 9/26/2013 HON JOHN DANAHER

220.20 09/25/2013  C  MEMORANDUM OF DECISION ON MOTION 5/ No

221.00 12/04/2013 P BRIEF No
PLAINTIFF'S POST TRIAL

222.00 12/04/2013 D BRIEF No

223.00 12/18/2013 P REPLY MEMORANDUM No
TO DEFENDANTS' POST-TRIAL BRIEF

224.00 12/18/2013 D REPLY MEMORANDUM No

225.00 03/26/2014  C MEMORANDUM OF DECISION 7 No
RESULT: Order 3/26/2014 HON JOHN DANAHER

226.00 03/26/2014 C JUDGMENT AFTER COMPLETED TRIAL TO THE COURT WITH NO No

JURY

RESULT: HON JOHN DANAHER

227.00 04/11/2014 D MOTION FOR EXTENSION OF TIME TO FILE APPEAL No

227.10 04/14/20144 C orper 5 No
RESULT: Order 4/14/2014 HON JOHN DANAHER

228.00 04/25/2014 P APPLICATION FOR PREJUDGMENT REMEDY Yes

229.00 04/25/2014 P APPLICATION FOR PREJUDGMENT REMEDY Yes
RESULT: Order 5/16/2014 HON JOHN DANAHER

229.10 05/16/2014 C QRDER No

230.00 04/25/2014 P AFFIDAVIT No

231.00 04/25/2014 P MOTION FOR DISCLOSURE OF ASSETS Yes

231.01 05/19/2014 C QRDER 5 No
RESULT: Granted 5/19/2014 HON JOHN DANAHER

232.00 05/02/2014 D MOTION TO REARGUE/RECONSIDER No

232.01 05/19/2014 C pRDER 5 No
RESULT: Denied 5/19/2014 HON JOHN DANAHER

233.00 05/05/2014 D MOTION FOR CONTINUANCE No
RESULT: Order 5/5/2014 HON JOHN DANAHER

234.00 05/12/2014 P OBJECTION TO MOTION No
TO REARGUE
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234.10 05/19/2014 C ORDER 7 No
RESULT: Sustained 5/19/2014 HON JOHN DANAHER

235.00 05/14/2014 D OBJECTION TO MOTION No

236.00 05/14/2014 D MOTION TO QUASH No

236.10 05/15/2014 C ORDER[F No
RESULT: Off 5/15/2014 HON JOHN DANAHER

237.00 05/14/2014 P MEMORANDUM IN SUPPORT OF MOTION No
FOR PREJUDGMENT REMEDY AND DISCLOSURE OF ASSETS

238.00 06/03/2014 D APPEAL TO APPELLATE COURT No

238.10 07/22/2014 C APPELLATE COURT MATERIAL No

239.00 06/11/2014 P CROSS APPEAL No

239.10 07/22/2014 C APPELLATE COURT MATERIAL No

240.00 06/20/2014 D MOTION - SEE FILE No
Motion to Substitute Other Sufficient Security
RESULT: Denied 11/7/2014 HON JOHN DANAHER

240.10 11/07/2014  C  MEMORANDUM OF DECISION ON MOTION [ No
RESULT: Order 11/7/2014 HON JOHN DANAHER

241.00 06/23/2014 P MOTION FOR CONTEMPT Yes
AND SANCTIONS, FOR AN ORDER REQUIRING THE DEFENDANTS TO

POST A BOND, AND FOR ATTORNEY'S FEES

242.00 07/03/2014 P OBJECTION TO MOTION No
TO SUBSTITUTE OTHER SUFFICIENT SECURITY

243.00 07/07/2014 P OBJECTION TO MOTION No
Plaintiff's Objection to Defendant's Motion to Substitute Other Sufficient

Security

244.00 07/11/2014 D REPLY No
to Objection to Motion to Substitute Other Sufficient Security

245.00 07/11/2014 D OBJECTION No
to Motion for Contempt

246.00 07/14/2014 D MOTION FOR CONTINUANCE No

246.01 07/14/2014  C QRDER |7 No
RESULT: Granted 7/14/2014 HON JOHN DANAHER

247.00 07/16/2014 C JUDGMENT FILE No

248.00 07/22/2014 P APPELLATE COURT MATERIAL No

249.00 08/06/2014 P CASEFLOW REQUEST (JD-CV-116) No

250.00 09/03/2014 D MOTION - SEE FILE No
Motion for Continuance (with attachments)

250.10 09/05/2014 C oRrper & No
RESULT: Order 9/5/2014 HON JOHN DANAHER

251.00 09/18/2014 P MOTION - SEE FILE No

FOR TEMPORARY RESTRAINING ORDER
RESULT: Order 10/31/2014 HON JOHN DANAHER

252.00 09/18/2014 P AFFIDAVIT No
OF ANN H. RUBIN IN SUPPORT OF MOTION FOR TEMPORARY
RESTRAINING ORDER

253.00 09/18/2014 P PROPOSED ORDER No
PROPOSED TEMPORARY INJUNCTION

254.00 10/01/2014 P REQUEST FOR ARGUMENT - NON-ARG MATTER (JD-CV-128) No

254.01 10/06/2014 C ORDER 5 No
RESULT: Off 10/6/2014 HON JOHN PICKARD

255.00 10/24/2014 D OBJECTION TO MOTION No
Objection to #251 Motion for Temporary Restraining Order

256.00 10/28/2014 C MOTION FOR ARTICULATION No
Last Updated: Legend Code - 11/17/2014

256.10 11/117/2014  C  MEMORANDUM OF DECISION ON MOTION (5 No

RESULT: Order 11/17/2014 HON JOHN DANAHER

256.15 12/22/2014  C MEMORANDUM OF DECISION ON MOTION 7 No
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257.00 10/30/2014 C EXHIBITS No

258.00 10/31/2014 C TEMPORARY INJUNCTION No

259.00 11/05/2014 P MOTION - SEE FILE No
TO AMEND INJUNCTION ORDER

259.01 1117/2014 C ORDErRF No
RESULT: Granted 11/17/2014 HON JOHN DANAHER

260.00 11/25/2014 P CASEFLOW REQUEST (JD-CV-116) No
RE: HEARING ON MOTION FOR ARTICULATION

261.00 11/25/2014 P CASEFLOW REQUEST (JD-CV-116) No
(CORRECTED)

261.10 11/28/2014 C ORDERF No
RESULT: Order 11/28/2014 HON JOHN DANAHER

262.00 12/04/2014 D NOTICE No
Notice of Disclosure of Assets

263.00 12/10/2014 D OBJECTION No
Objection to the Introduction of Any Evidence at the Hearing on the Motion

for Articulation

264.00 12/11/2014 P MOTION - SEE FILE No
RE: MOTION FOR SUFFICIENT SECURITY

265.00 12/16/2014 P MOTION - SEE FILE No
TO AMEND INJUNCTION ORDER

265.01 01/05/2015 C ORDERF No
RESULT: Granted 1/5/2015 HON JOHN DANAHER

266.00 12/24/2014 P MOTION FOR CONTEMPT Yes
Motion for Contempt and Sanctions, Order for Bond, Attorney's Fees

267.00 12/30/2014 P REQUEST FOR ARGUMENT - NON-ARG MATTER (JD-CV-128) No
MOTION FOR SUFFICIENT SECURITY

267.01 01/05/2015 C ORDER No
RESULT: Order 1/5/2015 HON JOHN DANAHER

268.00 12/29/2014 D AMENDED APPEAL No

269.00 01/09/2015 D MOTION FOR CONTINUANCE No
1/20/15 hearing

269.10 01/12/2015 C ORDER 7 No
RESULT: Order 1/12/2015 HON JOHN DANAHER

269.20 01/13/2015 C orper® No
RESULT: Denied 1/13/2015 HON JOHN DANAHER

270.00 01/20/2015 D NOTICE OF BANKRUPTCY No

271.00 01/202015 C QRDER 5 No

272.00 01/22/2015 D NOTICE OF BANKRUPTCY No
Scott Swimming Pools, Inc.

273.00 01/29/2015 P RETURN OF SERVICE No

274.00 01/29/2015 P RETURN OF SERVICE No

Scheduled Court Dates as of 05/14/2015
LLI-CV09-5007099-S - WHITNEY ,WALTER v. J. M. SCOTT ASSOCIAT
# Date Time Event Description Status
No Events Scheduled

Judicial ADR events may be heard in a court that is different from the court where the case is filed. To
check location information about an ADR event, select the Notices tab on the top of the case detail page.

Short Calendar and family support magistrate calendar matters are shown as scheduled court dates. If there
are multiple motions on a single short calendar, the calendar will be listed once. You can see more
information on matters appearing on short calendars and family support magistrate calendars by going to
the Civil/Family Case Look-Up page and Short Calendars By Juris Number or By Court Locatian.

Periodic changes to terminology that do not affect the status of the case may be made.

This list does not constitute or replace official notice of scheduled court events.
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NOTICE RE: OPERATIVE COMPLAINT

The complaint and all amended versions have been sealed. See orders dated
September 6, 2011 (#124.00) and June 19, 2012 (#150.02). The operative complaint is
the Second Amended Revised Complaint, dated June 4, 2012 (#150.00), which was
sealed on June 19, 2012. Pursuant to Practice Book § 67-2(i), the Second Amended
Revised Complaint is excluded from this appendix but is available to the Court in the court

file.
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TIME, DATE, SCOPE AND DURATION STATE OF CONNECTICUT FOR COURT USE ONLY

OF SEALING OR CLOSURE ORDER SUPERIOR COURT [ SEALOR (Document(s) or file seated)
1D-CL76 Rev. 12.07 (] LMITOR (Disclosure fimited)
PB §§ 11-20, 11-20A, 25-58, 25-59A NOTICE

[ cLosEOR (Courtroom closed)

No information entitled to
[C] pSEUDOR (Use of pseudonyms) grented)

remain confidential shouid be
placed on this form.

Pursusnt to Practice Book Sections 11-20, 11-20A, 25-59 and 25-59A the time, date, scope and, except for court closure orders, duration of the order shall
be reduced fo writing, signed by the judicial authority, and entered by the clerk in the court file. This form shouid be used for that purpose.

In addition to signing this form, the judicial authority must also comply with the other requirements of the above rules, which include erticulating the
oveniding interest being protected, specifying its findings underlying the order, and either ordering that a transcript of its decision be included in the court file
or preparing 8 memorandum setting forth the reasons for its order. When sealing an entire court file, the Judicial authonty must also comply with Sactions
11-20A(f) and 25-59A(1).

Instructions to Clerk for Civil and Family Cases: Complete this form upon issuance of the court order and IMMEDIATELY enter it in the court file. Use
Section | for an order sealing document(s) or a file. Use Section I for an order limiting disclosure. Use Section Ill for an order closing a courtroom Use
Section IV for an order granting permission lo use pseudonyms. The J dicial authority and clerk must sign Section V. Code this form using the appropriate
docket legend(s) for the section(s) of the form completed.

Additional instructions to Clerk for Civil Cases only: If Sections |, Il or Ill are completed, IMMEDIATELY post & copy of this form on a bulletin board
adjacent to the clerk's office and accessible to the public and fax the form IMMEDIATELY to Court Operations 8t (860} 263-2773 for posting on the judicial
branch website.

JUDICIAL DISTRICT OF AT (Town} DOCKET NO
LITCHFIELD LITCHFIELD CV09-5007099
CASE NAME (In the case of parties for whom a Motion for f ion to Use F (s) was granted, use the pseudonym(s).)

WALTER WHITNEY V- J.M. SCOTT ASSOCIATES
SECTION | - ORDER SEALING DOCUMENT(S) OR FILE (Use "SEALOR" Docket Legend)

DATE OF SEALING ORDER | TIME OF SEALING ORDER | DURATION OF SEALING ORDER
09/06/2011 10:17 AM. NO EXPIRATION

SCOPE OF SEALING ORDER ("X" ane)

[ case caption and docket number to be disclosed, contents of file sealed.

[X] The following designated motion(s), pleading(s) or other document(s) is/are sealed.
ENTRY NUMBER(S) OF DOCUMENT(S) SEALED PURSUANT TO THE ORDER
100.32, 111.00 & 121.00

ADDITIONAL ORDERS REGARDING SCOPE

SECTION Il - ORDER LIMITING DISCLOSURE (Use “LIMITOR" Docket Legend)
(Use only for order limiting disclosure OTHER THAN SEALING. if order Is to seal document(s) or fife use Section { above,)

DATE OF ORDER LIMITING DISCLOSURE TIME OF ORDER LIMITING DISCLOSURE
DURATION OF ORDER LIMITING DISCLOSURE ENTRY NUMBER(S) OF APPLICABLE DOCUMENT(S)
SCOPE OF ORDER LIMITING DISCLOSURE (Explain limit on di a.g., redaction, but do not inciude confidential information )

SECTION llt - ORDER CLOSING COURTROOM (Use "CLOSEOR" Dacket Legen
DATE OF ORDER CLOSING COURTROOM TIME OF ORDER CLOSING COURTROOM ENTRY NUMBER OF DOCUMENT

SCOPE OF ORDER CLOSING COURTROOM

SECTION IV - ORDER PERMITTING USE OF PSEUDONYM(S) (Use "PSEUDOR" Docket Legend)
DATE OF ORDER PERMITTING USE OF PSEUDONYM(S) TIME OF ORDER PERMITTING USE OF PSEUDONYM(S)

DURATION OF ORDER PERMITTING USE OF PSEUDONYM(S)

SCOPE OF ORDER PERMITTING USE OF PSEUDONYM(S)

SECTION V - SIGNATURES (Complete in every case)
SIGNWIAL AUTHO&C‘? . DATE SIGNE
WV edas b«& 09/06/2011
SIGNATURE OF CLERK (Chisf Clerk or His/Her Designes) DATE SIGNED~
R = 09/06/2011

gl
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DOCKET NUMBER: LLI-CV09-5007099-S : SUPERIOR COURT

WHITNEY, WALTER : JUDICIAL DISTRICT OF LITCHFIELD
V. : AT LITCHFIELD
J. M. SCOTT ASSOCIATES INC., ET AL : APRIL 13, 2012

REQUEST FOR LEAVE TO AMEND DEFENDANTS’ SETOFFS AND
COUNTERCLAIMS

The defendants request leave to amend their setoffs and counterclaims dated
December 15, 2011 in accordance with the proposed amended setoffs and
counterclaims submitted herewith.

THE DEFENDANTS

By: __/s/ 305547
Bruce L. Elstein
Elstein and Elstein, P.C.
1087 Broad Street, Suite 400
Bridgeport, Connecticut 06604
Juris No. 35172
belstein@elstein-law.com

CERTIFICATION

| hereby certify that a copy of the foregoing was sent on the above date to all
counsel and pro se parties of record as follows:

Joseph P. Secola, Esq.
Secola Law Offices, LLC

78 North Mountain Road

P.O. Box 5122

Brookfield, CT 06804
attorneysecola@sbcglobal.net

/s/ 305547
Bruce L. Elstein

1

ELSTEIN AND ELSTEIN, P.C. * ATTORNEYS AT LAW
1087 BROAD STREET ¢ BRIDGEPORT, CONNECTICUT 06604-4260 * (203) 367-4421 -«

JURIS NO. 35172
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DOCKET NUMBER: LLI-CV09-5007099-S : SUPERIOR COURT

WHITNEY, WALTER : JUDICIAL DISTRICT OF LITCHFIELD
V. : AT LITCHFIELD
J. M. SCOTT ASSOCIATES INC., ET AL : APRIL 13, 2012

PROPOSED AMENDED SETOFFS AND COUNTERCLAIMS

First Count — Breach Of Employment Agreement

1. On March 20, 2002, the defendant, SSP and the plaintiff entered into an
employment agreement.

2. The employment agreement required the plaintiff to perform various tasks as
specifically set forth in paragraph 3 thereof.

3. On and after the employment agreement was executed, the plaintiff failed and
neglected to perform the tasks required.

4, Between March 20, 2002 and December 6, 2006, SSP notified the plaintiff on
numerous occasions, both orally and in writing, that his satisfactory performance
of the agreement was lacking.

5. At no time did the plaintiff perform as agreed.

6. The plaintiff is in breach of the employment agreement.

7. As a result of the breach, SSP is entitled to damages, including, but not limited to
the loss of money paid to the plaintiff in wages and other benefits and incidental

and consequential damage to SSP.

2

ELSTEIN AND ELSTEIN, P.C. * ATTORNEYS AT LAW
1087 BROAD STREET ¢« BRIDGEPORT, CONNECTICUT 06604-4260 * (203) 367-4421 ¢
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Second Count - Breach of Stock Option Purchase Agreement

On March 20, 2002, the defendant, SSP and the plaintiff entered into a stock
option purchase agreement (“SOPA").

2. Pursuant to the SOPA, the plaintiff obtained 10% of the shares in SSP.

3. Pursuant to §2.3 of the SOPA, the plaintiff was obligated to sell his shares back
to SSP and Scott upon termination of his employment regardless of the reason.

4, On December 22, 2006, the plaintiff was terminated.

5. The plaintiff has breached his agreement to sell those shares.
6. As a result of that breach, SSP and Scott are entitled to specific performance of
the SOPA.

Third Count — Fraudulent Inducement

Withdrawn April 13, 2012

Fourth Count — Abuse Of Process (Fraudulent Inducement Claim)
On or about September 26, 2007, the plaintiff initiated an arbitration proceeding

against SSP and Scott.
2. During the course of the arbitration, the plaintiff made claims that he was
fraudulently induced into signing the agreements with SSP and Scott as follows:

“Mr. Scott and Scott Pools, Inc. have fraudulently induced Mr.
Whitney to enter these said agreements with no intention of ever
honoring the said agreements and selling the company to Mr.
Whitney. Mr. Scott and Scott Pools, Inc. fraudulently used the time
and services of Mr. Whitney these past five years to run Scott
Pools, Inc., never having any intention of keeping the said

3
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agreements or selling the company to Mr. Whitney pursuant to the
said agreements. Such fraudulent conduct by Mr. Scott and Scott
Pools, Inc. has deprived Mr. Whitney of other business pursuits.
Unfortunately, this said fraudulent inducement fits a pattern of
conduct by Mr. Scott and Scott Pools, Inc., which has been
perpetrated against others.”

The plaintiff made those claims while at the same time he sought to specifically
enforce the agreements as follows:
Mr. Whitney will also claim specific performance of the Employment
Agreement and Stock Option Purchase Agreement, and thereby
purchase and own Scott Pools, Inc.
Since the plaintiff claimed specific performance, he needed to prove that there
was a difference in value between the property actually conveyed and the value
of the property as it would have been if there had been no false representation.
It would have been impossible to succeed on the fraudulent inducement claim as
alleged since there could be no damage if the agreements were specifically
enforced.
On March 11, 2009, the Arbitrator (Acosta) entered summary judgment in favor
of SSP and Scott on the grounds that the plaintiff “has not, and can not, prove a
pecuniary injury which is a jurisdictional requirement to sustain a fraudulent
inducement claim.”

The Arbitrator’s entry of summary judgment in favor of SSP and Scott terminated

the litigation in favor of them.

4
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10.

11.

12.

At the time the arbitration proceeding was initiated, and at all times between the
date of filing and the date of the entry of the summary judgment, the plaintiff
knew or should have known, that all of the claims made against the SSP and
Scott lacked a jurisdictional basis.

As a direct and proximate result of the plaintiff's instituting, maintaining and
prosecuting the arbitration proceeding against SSP and Scott, they have suffered

damages, including but not limited to:

a. Incurring attorney's fees necessary for the defense of the Underlying
Action; and
b. Expenditure of time, effort and resources by SSP and Scott, detracting

from efforts which could have been devoted to business pursuits.
The plaintiff made the claims of fraudulent inducement primarily to vex, trouble
and attempt to disrupt the orderly business affairs of SSP and Scott.
As a direct and proximate result of the plaintiff's instituting, maintaining and
prosecuting the arbitration proceeding against SSP and Scott, they have suffered
damages, including but not limited to economic damages by way of lost income,
attorney’s fees, arbitration fees and expenses and costs.
As a result of the claims of the plaintiff, SSP and Scott have suffered and will
suffer consternation, mental anguish, and disruption of their lives to rebut the

baseless claims.
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Fifth Count — Abuse Of Process (Breach Of Confidentiality)

On or about September 26, 2007, the plaintiff initiated an arbitration proceeding
against SSP and Scott.

During the course of the arbitration, discovery of certain information was sought
by the plaintiff.

On or about October 15, 2008, the plaintiff entered into a confidentiality
agreement with SSP and Scott concerning certain sensitive and confidential
financial information to be provided by SSP and Scott to the plaintiff.
Thereafter, in reliance upon the confidentiality agreement, SSP and Scott did
provide certain sensitive and confidential financial information to the plaintiff.
Without notice to SSP or Scott, and in violation of the confidentiality agreement
with them, the plaintiff publicly disclosed certain sensitive and confidential
financial information in support of his application for prejudgment remedy,
complaint and revised complaint.

The plaintiff made the public disclosures primarily to vex, trouble and attempt to
disrupt the orderly business affairs of SSP and Scott.

As a result of the claims of the plaintiff, SSP and Scott incurred economic
damages by way of lost income, attorney’s fees, arbitration fees and expenses

and costs.

6
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8. As a result of the claims of the plaintiff, SSP and Scott have suffered and will
suffer loss of competitive advantage since customers, suppliers and customers
had access to the confidential information, embarrassment, consternation,
mental anguish, and disruption of their lives to seek protection of the confidential
information.

Sixth Count — Abuse Of Process (TRO)

On or about September 26, 2007, the plaintiff initiated an arbitration proceeding

against SSP and Scott.

2. By virtue of the agreements, the plaihtiﬁ knew that he had an option to purchase
stock only if he were employed by SSP at the conclusion of five (5) years.

3. During the course of the arbitration, the plaintiff knew that SSP and Scott had
maintained that exact position at all times.

4, At the commencement of the proceedings here to seek a prejudgment remedy,
the plaintiff made an additional request that the defendants, including J. M. Scott
Associates, Inc., a stranger to the agreements, be restrained from transferring
any of its property pending a hearing.

5. In his presentation to the court on his application for an ex-parte temporary

restraining order, the plaintiff failed to inform the Court of critical facts and made

no attempt to notify the defendants or their known counsel of the ex-parte

request.

7
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The information known to the plaintiff and hidden from the court included the fact
that the stock option agreement terminated by its terms, terminated on account of
certain other reasons set forth in the agreement, that the plaintiff was fully aware,
or in the exercise of reasonable care, should have been aware, of all material
facts he claims as a basis of fraud since he and his lawyer spent an extended
period of time reviewing all of the books and records of SSP before the
agreements were executed.

The plaintiff made the request for an ex-parte temporary restraining order
primarily to vex, trouble and attempt to disrupt the orderly business affairs of the
defendants.

As a result of the claims of the plaintiff, SSP and Scott incurred economic
damages by way of lost income, attorney’s fees and costs.

As a result of the claims of the plaintiff, SSP and Scott have suffered and will
suffer damages by not being able to run business in an efficient and typical
manner, loss of competitive advantage since customers, suppliers and
customers had access to the baseless claims, embarrassment, consternation,
mental anguish, and disruption of their lives.

Seventh Count (Fraud In The Inducement Concerning The Property)

Withdrawn April 13, 2012.
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Eighth Count (Vexatious Litigation - Common Law)

1 - 12. Paragraphs one through twelve of Fourth Count are hereby made paragraphs

one through twelve of the Eighth Count as if fully set forth herein.

13.  The plaintiff instituted the arbitration proceeding claiming fraudulent inducement
against SSP and Scott without probable cause and with malice.

14.  After the initiation of the arbitration proceeding claiming fraudulent inducement,
the plaintiff continued to maintain and prosecute the arbitration proceeding

against SSP and Scott without probable cause and with malice.

Ninth Count (Vexatious Litigation - Statutory Claim Pursuant To C.G.S. §
52-568(1))

1 - 14. Paragraphs one through fourteen of Eighth Count are hereby made paragraphs

one through fourteen of the Ninth Count as if fully set forth herein.

15. Pursuant to Conn. Gen. Stat. § 52-568(1), SSP and Scott hereby claim double
damages.

Tenth Count (Vexatious Litigation - Statutory Claim Pursuant To C.G.S. §
52-568(2))

1 - 14. Paragraphs one through fourteen of Eighth Count are hereby made paragraphs

one through fourteen of the Tenth Count as if fully set forth herein.
15.  Pursuant to Conn. Gen. Stat. § 52-568(2), SSP and Scott hereby claim treble

damages.
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DOCKET NUMBER: LLI-CV09-5007099-S
WHITNEY, WALTER

V.
J. M. SCOTT ASSOCIATES INC., ET AL

: SUPERIOR COURT

: JUDICIAL DISTRICT OF LITCHFIELD

: AT LITCHFIELD

: APRIL 13, 2012

PRAYERS FOR RELIEF

Wherefore, the defendants claim:
As To The First Count

1. Rescission of the agreement;

2. Damages.

As To The Second Count

1. An order directing the plaintiff to transfer the stock to Scott;
2. Rescission of the agreement;
3. Damages.

As To The Third Count
Withdrawn April 13, 2012.

As To The Fourth Count

1. Damages;
2. Punitive Damages.
As To The Fifth Count

1. Damages;
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Punitive Damages.

As To The Sixth Count

Damages;

Punitive Damages.

As To The Seventh Count
Withdrawn April 13, 2012.

As To The Eighth Count

Damages;

As To The Ninth Count

Damages;
2. Double damages pursuant to Conn. Gen. Stat. § 52-568(1);

As To The Tenth Count

Damages;
2. Treble damages pursuant to Conn. Gen. Stat. § 52-568(2);
THE DEFENDANTS

By /s/ 305547

Bruce L. Elstein

Elstein and Elstein, P.C.

1087 Broad Street, Suite 400
Bridgeport, CT 06604

Juris No. 35172

Email: belstein@elstein-law.com
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DOCKET NUMBER: LLI-CV09-5007099-S : SUPERIOR COURT

WHITNEY, WALTER : JUDICIAL DISTRICT OF LITCHFIELD
V. : AT LITCHFIELD
J. M. SCOTT ASSOCIATES INC., ET AL : SEPTEMBER 24, 2012

DEFENDANTS’ ANSWER AND SPECIAL DEFENSES

The defendants, Scott Swimming Pools, Inc. and James M. Scott, hereby answer
the plaintiffs amended complaint dated June 4, 2012. The counterclaims of these
defendants were previously filed December 15, 2011 as amended by pleading filed April
13, 2012.

ANSWER

First Count
1. Admitted.

Admitted.
Admitted.

Admitted.

o &> @« Db

It is admitted that Scott Swimming Pools, Inc. (“SSP") and the plaintiff entered
into an employment agreement effective March 31, 2002. It is further admitted
that James M. Scott (“Scott”), SSP and the plaintiff entered into a stock option

purchase agreement on March 20, 2002. It is further admitted that Scott, SSP
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10.
1.
12.
13.
14.

15.

16.

and the plaintiff signed a supplemental letter on March 20, 2002. The remainder
of the allegations set forth in this paragraph, if any, is denied.

Denied.

Denied.

The defendants lack sufficient knowledge and information upon which to form a
belief, and therefore, leave the plaintiff to his proof.

Denied.

Denied.

Denied.

Denied.

Denied.

Denied.

It is admitted that Scott was owed a significant amount in deferred compensation
as of March 20, 2002. For the remainder of the allegations in this paragraph the
defeﬁdants lack sufficient knowledge and information upon which to form a belief,
and therefore, leave the plaintiff to his proof.

It is admitted that as of March 2007, the deferred compensation owed Scott has
increased significantly. For the remainder of the allegations in this paragraph the
defendants lack sufficient knowledge and information upon which to form a belief,

and therefore, leave the plaintiff to his proof.
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17.  The defendants lack sufficient knowledge and information upon which to form a
belief, and therefore, leave the plaintiff to his proof.

18. Denied.

19. Denied.

20. Denied.

21. Deleted by agreement.

22. Denied.

23. Itis admitted that a letter was delivered to the plaintiff on December 18, 2006.
The remainder of the allegations set forth in this paragraph, if any, is denied.

24. The defendants lack sufficient knowledge and information upon which to form a
belief, and therefore, leave the plaintiff to his proof.

25. Denied.

26. Deleted by court ruling.

27.  ltis admitted that the plaintiff was terminated on December 22, 2006. The
remainder of the allegations set forth in this paragraph, if any, is denied.

28. Admitted.

29. Itis admitted that an email was sent on August 14, 2009. It is further admitted
that the parties had engaged in seven (7) days of arbitration hearings as of
August 14, 2009, when the arbitration was originally scheduled for only three (3)
days. It is also admitted that the arbitration was scheduled for eight (8) additional
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days as of August 14, 2009. The remainder of the allegations set forth in this

paragraph, if any, is denied.

30. Denied.
31. Denied.
32. Denied.

33. The defendants lack sufficient knowledge and information upon which to form a

belief, and therefore, leave the plaintiff to his proof.

34. Denied.
35. Denied.
36. Denied.

37. ltis admitted that a transfer occurred on March 23, 2007. The remainder of the
allegations set forth in this paragraph, if any, is denied.
38. Itis admitted that the transfer partially satisfied a debt due. The remainder of the

allegations set forth in this paragraph, if any, is denied.

38a. Denied.
38b. Denied.
38c. Denied.
39. Denied.
4
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40.

41.

42,

43.

44.

45.

The first sentence is dehied. For the remainder of the allegations in this
paragraph the defendants lack sufficient knowledge and information upon which
to form a belief, and therefore, leave the plaintiff to his proof.

Denied.

The defendants lack sufficient knowledge and information upon which to form a
belief, and therefore, leave the plaintiff to his proof.

The defendants lack sufficient knowledge and information upon which to form a
belief, and therefore, leave the plaintiff to his proof.

The defendants lack sufficient knowledge and information upon which to form a
belief, and therefore, leave the plaintiff to his proof.

Denied.

Second Count

Moved To Tenth Count.

Third Count

Summary Judgment Entered In Favor Of The Defendant To Whom This Was

Directed. See Memorandum Of Decision - Docket Entry #135.

Fourth Count

1 —44. The answers to paragraphs 1 — 44 of the First Count are hereby made the

answers to paragraphs 1 — 44 of this count.

45.

Denied.
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46. Denied.

47. Denied.

48. Denied.

49. Denied.

50. Denied.
Fifth Count

1 —44. The answers to paragraphs 1 — 44 of the First Count are hereby made the

answers to paragraphs 1 — 44 of this count.

45. Denied.
46. Denied.
47. Denied.

Sixth Count
1 —-486. The answers to paragraphs 1 — 46 of the Fifth Count are hereby made the
answers to paragraphs 1 — 46 of this count.
47.  Denied.
48. Denied.

Seventh Count
1 -49. The answers to paragraphs 1 — 49 of the Fourth Count are hereby made the
answers to paragraphs 1 — 49 of this count.

50. Denied.
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51. Denied.

Eighth Count

Previously Withdrawn.

Ninth Count

Previously Withdrawn.

Tenth Count

1 — 49. The answers to paragraphs 1 — 49 of the Fourth Count are hereby made the

answers to paragraphs 1 — 49 of this count.

50. Denied.
51. Denied.
52. Denied.
53. Denied.
54. Denied.

55. The defendants lack sufficient knowledge and information upon which to form a

belief, and therefore, leave the plaintiff to his proof.
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SPECIAL DEFENSES

First Special Defense — Applicable to the First, Sixth, Seventh and Tenth
Counts

The right of action for the cause stated in the First, Sixth, Seventh and Tenth

Counts of the complaint did not accrue within three (3) years next before the

commencement of this action. This action is therefore barred under Connecticut

General Statutes §52-577.

Second Special Defense — Applicable to the First Count

The rights and liabilities of the parties concerning the matters set forth in the

plaintiff's complaint were expressly put in issue and determined and adjudicated by a

judgment in a prior arbitration action in the entitled Whitney v. Scott Swimming Pools,
Inc., AAA #12-166-00556-07 entered on March 11, 2009 to which action the plaintiff,
SSP and Scott were parties.

Third Special Defense — Applicable to all counts

The causes of action implicating the “option” to purchase certain real estate is in

violation of the Statute of Frauds and is, therefore, barred under Connecticut General

Statutes §52-550.

Fourth Special Defense — Applicable to all counts

The right of action for the causes of action implicating the “option” to purchase

certain real estate did not accrue within one year after the date provided in the

agreement for the performance of it or within eighteen months after the date on which
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the agreement was executed next before the commencement of this action. This action

is, therefore, barred under Connecticut General Statutes §49-33a.

Fifth Special Defense — Applicable to Fourth, Fifth, Sixth and Seventh
Counts

SSP paid to the plaintiff the sum of $35,538.23 towards any sums due pursuant
to the agreement(s).
Sixth Special Defense — Applicable to all counts
1. Before March 20, 2002, the plaintiff represented to the defendants, SSP and
Scott, that he had the knowledge, business acumen and skill to manage the

employees, customers and existing business affairs of SSP and to grow itin a

highly profitable manner.

2. In fact, the plaintiff lacked any managerial skill necessary to accomplish what he
represented.

3. Had SSP and Scott known that the representations were false, they would not

have executed agreements with the plaintiff.

4, Therefore, SSP and Scott are not liable to the blaintiff on the agreements.

Seventh Special Defense — Applicable to all counts

Scott signed the employment agreement only on behalf of SSP and is not

personally liable thereunder for any sums claimed due.
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Eighth Special Defense — Applicable to all counts

The claims made are barred by the express terms and conditions of the written

agreements entered into between the plaintiff and SSP and Scott.
THE DEFENDANTS

By_ /s/ 305547

Bruce L. Elstein

Elstein and Elstein, P.C.

1087 Broad Street, Suite 400
Bridgeport, CT 06604
Telephone No. 203-367-4421
FAX # 203.366.8615

Juris No. 35172

Email: belstein@elstein-law.com

CERTIFICATION
| hereby certify that a copy of the foregoing was sent on the above date to all
counsel and pro se parties of record as follows:

Ann H. Rubin, Esq.
Carmody & Torrance, LLP
P.O. Box 1110
Waterbury, CT 06721
/sl 305547
Bruce L. Elstein

\\2003SERVER\F Drive\C Jamea M\ y\Court Casa P) go\A and SD 9.24.12.docx
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Waterbury, CT 06721-1110
Telephone: 203 573-1200

Past Office Box 1110

Artorneys ar Law

Juris No. 08512

DOCKET NO. LLI-CV09-5007099-S : SUPERIOR COURT

WALTER WHITNEY : J. D. OF LITCHFIELD
t AT LITCHFIELD

V. :

J.M. SCOTT ASSOCIATES, INC., SCOTT :
SWIMMING POOLS, INC. and JAMES
M. SCOTT : OCTOBER 2, 2012

PLAINTIFF’S REPLY TO DEFENDANTS’ SPECIAL DEFENSES AND ANSWER
AND SPECIAL DEFENSES TO AMENDED COUNTERCLAIMS

The plaintiff, Walter Whitney (“plaintiff” or “Whitney”), replies to the defendants’
special defenses dated September 24, 2012, as follows:

First Special Defense

The plaintiff denies the allegations of the first special defense.

Second Special Defense

The plaintiff denies the allegations of the second special defense.

Third Special Defense

The plaintiff denies the allegations of the third special defense.

Fourth Special Defense
The plaintiff denies the allegations of the fourth special defense.

Fifth Special Defense
The plaintiff lacks information sufficient to admit or deny the allegations of the fifth

special defense and, therefore, leaves the defendants to their proof,

/34
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Artorneys at Law

Juris No. 08512

Watecbury, CT 06721-1110

Telephone: 203 573-1200

Sixth Special Defense

1. The plaintiff denies the allegations of paragraph one of the sixth special defense
as pled.

2. The plaintiff denies the allegations of paragraph two of the sixth special defense.

3. The plaintiff denies the allegations that the plaintiff made “false” representations.
The plaintiff lacks information sufficient to admit or deny the remaining allegations of this
paragraph three of the sixth special defense, and therefore leaves the defendants to their proof.

4. The plaintiff denies the allegations of paragraph four of the sixth special defense.

Seventh Special Defense

The plaintiff denies the allegations of the seventh special defense.

Eighth Special Defense
The plaintiff denies the allegations of the eighth special defense.

ANSWER TO THE AMENDED COUNTERCLAIMS

Whitney answers the amended counterclaims dated April 13, 2012 as follows:
First Count- Breach of Employment Agreement

1. Whitney admits the allegations of this paragraph.

2. The Employment Agreement speaks for itself. To the extent that the allegations
of this paragraph are inconsistent with the Employment Agreement, the allegations are denied.

3. Whitney denies the allegations of this paragraph.

{W2153311)
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Telephone: 203 573-1200

Post Office Box 1110

Attorneys ar Law

Juris No. 08512

4, Whitney denies the allegations of this paragraph.

5. Whitney denies the allegations of this paragraph.

6. Whitney denies the allegations of this paragraph.

7. Whitney denies so much of this paragraph that states “[a]s a result of the
breach ...” Whitney lacks information sufficient to admit or deny the remaining allegations of
this paragraph and, therefore, leaves the counterclaim plaintiffs to their proof.

Second Count-Breach of the Stock Option Purchase Agreement
1. Whitney admits that on March 20, 2002, Scott Swimming Pools, Inc., James Scott

and Whitney entered into a Stock Option Purchase Agreement (“SOPA™).
2, Whitney admits the allegations of this paragraph,
3. The SOPA speaks for itself. Whitney denies that he breached the SOPA.
4. Whitney admits that his employment with Scott Swimming Pools Inc. was
terminated on December 22, 2006.
5. Whitney denies the allegations of this paragraph.
6. Whitney denies so much of this paragraph that states “[a]s a result of the

breach ...” Whitney lacks information sufficient to admit or deny the remaining allegations of
this paragraph and, therefore, leaves the counterclaim plaintiffs to their proof.
Third Count ~Fraudulent Inducement

Withdrawn on April 13, 2012

Fourth Count-Abuse of Process (Fraudulent Inducement Claim)

1. Whitney admits the allegations of this paragraph.

{w2153311}
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2, Whitney admits that he alleged that he was fraudulently induced into signing
agreements with Scott Swimming Pools, Inc. and James Scott during the underlying arbitration.
Whitney lacks information sufficient to admit or deny the remaining allegations of this paragraph
and, therefore, leaves the counterclaim plaintiffs to their proof.

3. Whitney lacks information sufficient to admit or deny the allegations of paragraph
3 and, therefore, leaves the counterclaim plaintiffs to their proof.

4. This paragraph does not allege facts or contentions; instead, it alleges a legal
conclusion to which no answer is required.

5. This paragraph does not allege facts or contentions; instead, it alleges a legal
conclusion to which no answer is required.

6. Whitneyl denies the allegations of this paragraph as pled. Whitney admits that, by
a ruling captioned “Ruling on Motion to Dismiss or Summary Judgment” and dated March 11,
2008, the Arbitrator, Reuben Acosta, dismissed Whitney’s claims of fraudulent inducement
against Scott Swimming Pools, Inc.

7. This paragraph does not allege facts or contentions; instead, it alleges a legal

conclusion to which Whitney leaves the counterclaim plaintiffs to their proof,

8. This paragraph does not allege facts or contentions; instead, it alleges a legal
conclusion to which Whitney leaves the counterclaim plaintiffs to their proof. To the extent an
answer is required, Whitney denies the allegation of this paragraph.

9. Whitney denies the portion of this paragraph which alleges that “[a]s a direct and

proximate result of the plaintiff’s instituting, maintaining and prosecuting the arbitration

{W2153311)
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Waterbury, CT 06721-1110

Telephone: 203 573-1200

Post Office Box 1110

Attorneys at Law
Juris Neo. 08512

proceeding against SSP and Scott. . . .” With respect to the remaining allegations of this
paragraph, Whitney lacks information sufficient to admit or deny the allegations and, thert?fore,
leaves the counterclaim plaintiffs to their proof.

10.  Whitney denies the allegations of this paragraph.

11.  Whitney denies the portion of this paragraph which alleges that “[a]s a direct and
proximate result of the plaintiff’s instituting, maintaining and prosecuting the arbitration
proceeding against SSP and Scott . .. .” With respect to the remaining allegations of this
paragraph, Whitney lacks information sufficient to admit or deny the allegations and, therefore,
leaves the Counterclaim plaintiffs to their proof.

12.  Whitney denies the portion of this paragraph which states that “[a]s a result of the
claims of the plaintiff . . . .” With respect to the remaining allegations of this paragraph, Whitney
lacks information sufficient to admit or deny the allegations and, therefore, leaves the
counterclaim plaintiffs to their proof.

Fifth Count-Abuse of Process (Breach of Confidentiality)

1. Whitney admits the allegations of this paragraph.

2. Whitney admits the allegations of this paragraph.

3. The Confidentiality Agreement entered into between Whitney, James Scott and
Scott Swimming Pools, Inc. on or about October 17, 2008 speaks for itself. To the extent that the
allegations of this paragraph are inconsistent with the Confidentiality Agreement, the allegations
are denied.

4, Whitney lacks information sufficient to admit or deny the allegations of this

{W2153311)
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paragraph and, therefore, leaves the counterclaim plaintiffs to their proof.

5. Whitney denies the allegations of this paragraph.

6. Whitney denies the allegations of this paragraph.

7. Whitney denies so much of this paragraph that alleges “[a]s a result of the claims
of the plaintiff . . . .” With respect to the remaining allegations of this paragraph, Whitney lacks
information sufficient to admit or deny the allegations and, therefore, leaves the counterclaim
plaintiffs to their proof.

8. Whitney denies so much of this paragraph that alleges “[a]s a result of the claims
of the plaintiff . . . .” With respect to the remaining allegations of this paragraph, Whitney lacks
information sufficient to admit or deny the allegations and, therefore, leaves the counterclaim
plaintiffs to their proof.

Sixth Count- Abuse of Process (TRO)

1. Whitney admits the allegations of this paragraph.

2. Whitney denies the allegations of this paragraph.

3. Whitney denies the allegations of this paragraph.

4. Whitney admits that he sought and obtained a temporary restraining order against
J. M. Scott Associates, Inc. at the outset of the instant lawsuit. With respect to the remaining
allegations of this paragraph, Whitney lacks information sufficient to admit or deny the
allegations and, thercfore, leaves the counterclaim plaintiffs to their proof.

5. Whitney admits that he made no attempt to notify the defendants or their counsel

of the cx-parte request, which the Court granted. The remaining allegations of this paragraph are

{W2153311}
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denied.

6. Whitney denies the allegations of this paragraph.

7. Whitney denies the allegations of this paragraph.

8. Whitney denies so much of this paragraph that alleges “[a]s a result of the claims
of the plaintiff. .. .” With respect to the remaining allegations of this paragraph, Whitney lacks
information sufficient to admit or deny the allcgations and, therefore, leaves the counterclaim
plaintiffs to their proof.

9. Whitney denies so much of this paragraph alleging “[a]s a result of the claims of
the plaintiff. . . .” With respect to the remaining allegations of this paragraph, Whitney lacks
information sufficient to admit or deny the allegations and, therefore, leaves the counterclaim
plaintiffs to their proof.

Seventh Count - (Fraud in the Inducement Concerning the Property)
Withdrawn on April 13, 2012.

Eighth Count (Vexatious Litigation — Common Law)

Stricken by Order of the Court dated September 7, 2012, Document Numbers 148.1 and
148.2.

Ninth Count (Vexatious Litigation —Statutory Claim Pursuant to C.GS.

Stricken by Order of the Court dated September 7, 2012, Document Numbers 148.1 and
148.2,

Tenth Count (Vexatious Litigation —Statutory Claim Pursuant to C.G.S. §52-568(2))

Stricken by Order of the Court dated September 7, 2012, Document Numbers 148.1 and
148.2.

{W2153311}

n"l’lo Page 78 of 471



Waterbury, CT 06721-1110
Telephone: 203 573-1200

Post Office Box 1110

Atrorneys ar Law

Juris No. 08512

SPECIAL DEFENSES TO AMENDED COUNTERCLAIMS DATED APRIL 13, 2012

First Special Defense as to All Counts

The rights of action for the causes stated in all counts of the Counterclaim did not accrue
within three (3) years before the filing of the Counterclaim. This action is therefore barred under
Connecticut General Statutes §52-577.

Second Special Defense as to All Counts
None of the counts of the Counterclaim state a claim upon which relief can be granted.

Third Special Defense as to the Fourth, Fifth and Sixth Counts

Whitney prosecuted his claims and instituted the proceedings about which the
counterclaims plaintiffs complain in good faith.
Fourth Special Defense as to All Counts

The counterclaim plaintiffs are not entitled to compensatory damages because they have
failed to mitigate their damages, if they have any.

Fifth Special Defense as to All Counts

The counterclaim plaintiffs’ claims are barred in whole or in part by the principles of
waiver, estoppel and/or laches.

THE PLAINTIFF,
WALTER WHITNEY.

BY: : i
-—&4rah S. Healey
Ann H. Rubin
For; CARMODY & TORRANCE LLP
Its Attorneys
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DOCKET NUMBER: LLI-CV09-5007099-S : SUPERIOR COURT

WHITNEY, WALTER - JUDICIAL DISTRICT OF LITCHFIELD
V. - AT LITCHFIELD
J. M. SCOTT ASSOCIATES INC., ET AL : OCTOBER 19, 20‘_12

RESPONSE TO SPECIAL DEFENSES TO COUNTERCLAIMS

The defendants, Scott Swimming Pools, Inc. and James M. Scott, hereby reply to
the plaintiff's special defenses to the amended counterclaims dated October 2, 2012 as
follows:

FIRST SPECIAL DEFENSE

Denied.

SECOND SPECIAL DEFENSE

Denied.

THIRD SPECIAL DEFENSE

Denied.

FOURTH SPECIAL DEFENSE

Denied.

FIFTH SPECIAL DEFENSE

Denied.
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CERTIFICATION

I hereby certify that a copy of the foregoing was sent on the above date to all
counsel of record as follows:

Ann H. Rubin, Esq.
Carmody & Torrance, LLP
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Waterbury, CT 06721
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DOCKET NO.: LLI-CV-09-5007099-S : SUPERIOR COURT

WALTER WHITNEY JUDICIAL DISTRICT OF
LITCHFIELD
V. AT LITCHFIELD
J.M. SCOTT ASSOCIATES, INC,, ET AL. : MARCH 26, 2014
MEMORANDUM OF DECISION
INTRODUCTION

This case was tried to the court over a period of seventeen days, beginning on
May 21, 2013, and concluding on July 30, 2013. The parties filed their post-trial briefs
on December 4, 2013, which was thirty days after they each received a complete set of
trial transcripts. The parties filed simultaneous reply briefs on December 18, 2013.

The plaintiff’s claims include breach of contract, breach of the covenant of good
faith and fair dealing, fraud, and violation of the Connecticut Unfair Trade Practices Act
(“CUTPA”). The defendants, in addition to answering the complaint, filed a

counfetclaim, altgging breach of contract, abuse of process and vexatious litigation.
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supplémendal legt:er agreement (“SLA™). The plaintiff brought his claims against the
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defendants, James M. Scott, Jr. (“Scott”) and Scott Swimming Pools, Inc. (“SSP™).!

' .M. Scott Associates, Inc. (“JMSA”) was also a named defendant but all claims against JMSA have been

resolved or withdrawn.
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The plaintiff claims that he was hired by SSP in 2002, but was terminated without
adequate cause on December 22, 2006. He claims that he had, and has, rights under the
SOPA that survive his termination. In contrast, the defendants claim that the plaintiff
was properly terminated from his employment and that he breached the EA. The
defendants claim that they owe no damages to the plaintiff and that, pursuant to their
counterclaims, the plaintiff must compensate them for their losses.

The court finds for the plaintiff on counts one, four, five, six and seven. The court
finds for the defendants on count ten. The court finds for the plaintiff, and against the
defendants, as to all of the defendants’ counterclaims.

I
FACTUAL BACKGROUND

This case arises out of a business relationship between Scott and the plaintiff.”
Scott is the president and majority stockholder of the other two defendants, SSP and
JMSA. On March 20, 2002, the plaintiff entered into three agreements with Scott and/or
SSP. The EA, which Scott signed in his capacity as president of SSP, contemplated that
the plaintiff would work for Scott for five years, after which time Scott would retire and
the plaintiff would take ownership of SSP. The second contract was the SOPA, signed
by Scott both individually and as president of SSP. Both agreements were supplemented
with the SLA, and all agreements became effective in March 2002.

Before entering into the various agreements, the plaintiff reviewed and relied

upon the accuracy of SSP’s financial statements, tax returns and corporate records. Scott

? The factual findings set forth throughout this opinion are the product of the court’s review of all exhibits
and the court’s consideration of the testimony of all the witnesses that the court found to be credible, as
more fully discussed, infra.
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and SSP concealed information that should have been in the financial statements or in
notes to those financial statements, including deferred compensation liabilities owed to
Scott that, by March 2007, exceeded $2.5 million.

The plaintiff worked for Scott and SSP for well over four years when, for the first
time, Scott informed the plaintiff that he would not to sell SSP to the plaintiff. On
December 16, 2006, Scott gave the plaintiff a five-day notice of intent to terminate the
plaintiff’s employment. The plaintiff’s employment was terminated on December 22,
2006, approximately three months before the plaintiff would have been allowed to
purchase SSP, pursuant to the SOPA.

In January 2007, the plaintiff claimed a right to arbitrate the dispute with Scott
and SSP. Arbitration began on September 28, 2007, and continued until August 14,
2009, when Scott claimed that he lacked funds to continue the arbitration. The plaintiff
then elected to proceed with this action, filing a proposed writ, summons and complaint
on November 6, 2009. After substantial motion practice, the plaintiff filed the operative
complaint on June 4, 2012. The defendants filed an answer, special defenses and
counterclaims on September 24, 2012. The plaintiff replied to the defendants’ special
defenses and answered their counterclaims on October 2, 2012.

Count one of the second amended revised complaint (“complaint”) alleges fraud
as to SSP and Scott; count four alleges breach of contract as to SSP and Scott relative to
the SOPA and the SLA; count five alleges breach of contract as to SSP relative to the EA
and the SLA; count six alleges breach of the covenant of good faith and fair dealing as to

SSP and Scott relative to the EA and the SLA; count seven alleges breach of the covenant
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of good faith and fair dealing as to SSP and Scott relative to the SOPA and the SLA; and
count ten alleges a CUTPA violation as to SSP and Scott.?

The defendants’ answer to the complaint includes eight special defenses, and the
“proposed amended setoffs and counterclaims” include multiple counts. The first count
of the counterclaim alleges breach of the EA; the second count alleges breach of the
SOPA,; the third count was withdrawn; the fourth, fifth and sixth counts allege abuse of
process; the seventh count was withdrawn; and counts eight through ten, alleging
vexatious litigation, were previously stricken. In their post-trial memorandum, the
defendants seek relief under the second, fourth, fifth and sixth counts of the counterclaim.

Trial commenced on May 21, 2013. In 2001, the plaintiff was fifty-one years of
age. The plaintiff holds a Bachelor of Science degree from Boston University and a
Master’s Degree in Business Administration in banking and finance, a degree that he
received in 1980. He has taken additional courses since obtaining his MBA. His
employment background includes ownership of a construction company, JBL
Construction. He also worked for a bank in New York City, where he developed
property for the bank, and he worked for a real estate company that was also involved in
retail and manufacturing. He then worked for New Milford Savings Bank for ten years.

The plaintiff’s responsibility at New Milford Savings included the resolution of
non-performing loans and he handled a book of some $40 million in loans. Thereafter,
he transitioned to commercial lending, which was where he first came into contact with

the defendants. Something of a polymath, the plaintiff also holds a swimming pool

? The original second count now appears as the tenth count; the third count was dismissed pursuant to the
court’s January 4, 2012 ruling in favor of JMSA’s motion for summary judgment; the eighth and ninth
counts were previously withdrawn.
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plumber’s license, is certified in fork lift operations, and held a license to engage in home
improvement sales. During the course of his employment with SSP, the plaintiff took
seminars and classes in the maintenance and service of equipment, such as heaters and
decorative cement. Indeed, the plaintiff has lengthy experience in the field of swimming
pools, starting with pool maintenance when he was fourteen and engaging in swimming
pool construction work in college. In the late 1990s, the plaintiff actually purchased a
pool from SSP and participated in the construction of the pool himself, using his own
heavy earth moving equipment to dig the hole for the pool.

In 2001, Scott was sixty-three years of age. He holds a general equivalency
diploma. His parents developed the swimming pool business in the 1930s, and he took
ownership of the company in the 1960s, paying for the company at the rate of $10,000
per year. He made those payments out of his salary and SSP’s profits. Scott also has real
estate interests, a business also started by his father. Scott claims that his real estate
interests made him wealthy and his SSP income made him “well to do.”

In January 2001, the plaintiff contacted Scott to discuss banking business that
involved Scott and New Milford Savings. In the course of that meeting, Scott told the
plaintiff that Scott’s son and nephew were to be his successors at the company, but that
they were no longer with the company. Scott raised the possibility of the plaintiff
“helping” Scott with the business, because Scott no longer wished to run it himself,
preferring to spend more of his time in Tortola. Scott told the plaintiff that the business
was very lucrative, that he would teach the plaintiff the business and the plaintiff would

be well compensated. The plaintiff explained that he would need a “good package” if he
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were to leave New Milford Savings in view of his secure, senior position, his pension, his
age and his family obligations.

The parties then began an ongoing discussion about the nature of the prospective
relationship. Eventually, the plaintiff retained counsel to assist him in the negotiations.
Scott, too, had the assistance of counsel and he also involved an accountant in the
negotiations. Prior to executing any agreements with the defendants, the plaintiff and his
attorney asked to review certain corporate records, including SSP’s general ledger, but
they were told that SSP did not have a general ledger.

The plaintiff’s review of the records that were provided to him revealed that SSP
had annual gross receipts consistently in the $5-7 million range, and that Scott averaged
$200,000 per year in compensation. Scott’s position yielded him many other benefits.
Specifically, Scott enjoyed racing Porsche automobiles, and SSP owned three Porsche
racing cars, employed a full time Porsche mechanic, and expended at least $100,000
annually to support the car racing expenses. SSP also provided personal landscaping
services to Scott, made payments to Scott’s real estate company, and SSP employees
worked off-season on other Scott business interests. The records also showed that, in
2000, SSP had made some $242,000 in loans to Scott. Pl.’s Ex. (“PX?) 12, n.6.
Moreover, Scott took regular trips to Tortola and traveled to Florida to race his Porsche.
The corporate books showed travel and entertainment expenses of $68,000.

The records suggested a cash flow of about ten percent of gross sales, yet the cash
flow did not appear on the corporate books and records. Based on Scott’s
representations, the plaintiff concluded that the cash flow was going to the other services

that Scott was taking from SSP. The plaintiff planned for those services to end once he
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took over the company, and he also saw other opportunities to reduce expenses. Thus,
the plaintiff concluded that he would be able to address his obligations, and more, from
the restored cash flow.

The various agreements that emerged from the discussions between the parties
combined to create a scenario in which the plaintiff would become the owner of twenty
shares of SSP stock; he would work for Scott and SSP for a period of five years; and, in
five years, he would acquire the right to purchase the balance of SSP stock for $1.27
million at seven percent interest over a period of ten years, in order to delay recognition
of income to Scott. The plaintiff also agreed to a consulting agreement with Scott that
would yield up to $1 million in additional payments to Scott over a five year period.
Scott, for his part, agreed not to restructure SSP’s debt during the five year period of the
plaintiff’s employment and not to sell SSP assets or increase its liabilities. Further, Scott
agreed that all loans to or from Scott and his family members were to be fully paid before
the plaintiff took ownership of SSP.

After the agreements were executed in March 2002, the plaintiff began his
employment for SSP and Scott. The transition was not an easy one. Scott soon
embarked upon a course of shifting the direction of the company, shrinking the service
and supply departments because he wanted to supply to construction companies and not
the public. Scott did not consult with the plaintiff before making that decision, and,
indeed, there is little evidence that Scott engaged in any meaningful course of conduct
that one would expect to find in an owner engaged in succession planning. Instead, Scott
kept a rigid hold on the helm of SSP, a hold he never really relinquished during the

plaintiff’s tenure at SSP. In fact, a number of employees, who should have reported to
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the plaintiff, went around the plaintiff and continued their former practice of reporting to
Scott, a practice that Scott did not discourage. The plaintiff found Scott to be routinely
critical of many of his SSP employees, and employee turnover was high and frequent.

The plaintiff persevered, attempting to fulfill his duties under the EA. He tried to
revise procedures and implement a coordinated computer software program; he
developed new forms; and he held weekly meetings in an effort to coordinate operations
among the various departments. The plaintiff even created a business plan and submitted
it to Scott; PX 30; but Scott never commented on the plan. In 2006, Scott closed the
supply and service departments without consulting the plaintiff.

Although the plaintiff received bonuses throughout his tenure, he was never given
a performance review or an evaluation. In August 2006, Scott told the plaintiff that he
would not sell the company to the plaintiff, despite their agreement. Scott did not, at any
time, attribute his decision to the plaintiff’s job performance. Thereafter, in October
2006, on a single day, Scott sent seven memoranda to the plaintiff, all criticizing the
plaintiff’s work. In December 2006, Scott terminated the plaintiff’s employment.

On December 21, 2006, the plaintiff notified Scott that he intended to exercise his
rights under their three agreements, including his right to purchase the company. PX 33.
Scott refused to honor the agreements, and the plaintiff did, in fact, exercise his right to
arbitration. After two years in arbitration, Scott’s counsel sent an email to the plaintiff,
indicating that his “client” had advised him that “it” lacked the funds to carry on with the
arbitration. At trial, the defendants argued that this email referred, only, to SSP. After
the defendants refused to honor their obligation to pay for their share of the arbitration,

the plaintiff filed his lawsuit,
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I
PARTIES’ ARGUMENTS
A
Plaintiff’s Position

The plaintiff opened his post-trial argument by addressing two preliminary issues
of law. The first issue involves SSP’s motion to amend its response to the plaintiff’s
request for admission (“RFA”) number twenty, a response in which SSP admitted that
certain documents were provided to the plaintiff on December 18, 2006, and that certain
documents attached to the RFA were the only documents SSP allegedly referenced in its
termination letter to the plaintiff or in its synopsis memoranda regarding the plaintiff’s
alleged shortcomings. The plaintiff’s second preliminary issue is his claim that an
arbitration ruling on a “motion to dismiss or summary judgment” should not be given
preclusive effect.

Next, the plaintiff argues that the evidence at trial established that SSP breached
the employment agreement by terminating the plaintiff without the requisite “adequate
cause,” and by failing to effect the plaintiff’s termination pursuant to the terms of the EA.
The plaintiff argues that both defendants breached the SOPA by refusing to allow the
plaintiff to exercise his right to purchase SSP. The plaintiff contends that the defendants
openly refused to permit him to exercise his rights under the SOPA and then terminated

his employment, not only without adequate cause but also in bad faith.

The plaintiff’s third claim is that the defendants breached the covenant of good
faith and fair dealing throughout his employment with SSP, beginning with the

defendants’ nondisclosure of key financial information continuing through to the
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plaintiff’s unwarranted termination and beyond. Fourth, the plaintiff argues that the
defendants engaged in fraud, particularly by failing to disclose Scott’s deferred
compensation claim owed to him by SSP. The plaintiff also argues that the defendants
fraudulently claimed that they had no funds to continue the arbitration. Fifth, the plaintiff
argues that the defendants violated CUTPA as evidenced by numerous instances of the
defendants’ bad faith conduct. The plaintiff also contends that the evidence shows that
he suffered substantial injury, not outweighed by any other consideration, and that the
injury could not have been avoided.

The plaintiff claims damages of four million dollars under the SOPA; up to
$80,000, plus interest, for the alleged breach of the arbitration clauses; $141,000 for
breach of the EA, plus interest; and four million dollars under CUTPA, plus interest,
attorney’s fees and costs.

B
Defendants’ Position

The defendants deny that any of their alleged conduct constitutes fraud, and argue
that, to the extent the plaintiff was unaware of Scott’s deferred compensation agreement,
it was up to the plaintiff to ask for more information. The defendants also deny having
breached the EA, contending that the plaintiff was fired for adequate cause. The
defendants challenge the plaintiff’s credibility and ask the court to credit the testimony of
their witnesses. The defendants claim that, even if a breach of any agreement is
established, the plaintiff’s recovery is limited by the terms of a liquidated damages

clause. Finally, they deny any violation of CUTPA.
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Turning to their defenses, the defendants argue that all of the plaintiff’s claims are
barred by the applicable statute of limitations; the fraud claims are barred by res judicata,
in view of an arbitration decision and the “economic loss doctrine;” and the SOPA claims
are barred by the statute of frauds.

The defendants filed multiple counterclaims. First, they argue that the plaintiff
breached the SOPA by refusing to sell his stock to SSP “and/or” Scott. Second, they
argue that, during the arbitration, the plaintiff made meritless claims of fraudulent
inducement and they are entitled to a hearing in order to develop their claim for
attorney’s fees. Third, the defendants seek attorney’s fees based on their argument that
the plaintiff revealed confidential information in violation of a promise not to do so. The
defendants’ fourth and final contention is that they are entitled to a hearing on damages
suffered as a result of the plaintiff’s application for a temporary restraining order without
having provided the court with certain material facts.

C
Plaintiff’s Reply

In his reply brief, the plaintiff, in addition to asserting that he complied with his
obligations under the EA and that he was terminated without adequate cause, also restates
and expands upon his original claim that the defendants breached the SOPA, committed
fraud, and violated CUTPA.

The plaintiff also responded to the defendants’ defenses and counterclaim. The
plaintiff claims that the statute of limitations relied upon by the defendants does not bar
the plaintiff’s claims because the one-year statute of limitations applies to actions for

specific performance of a real estate contract and, thus, does not apply to the claims
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involving the SOPA. Second, he claims that the three-year statute of limitations
applicable to the fraud and CUTPA claims was tolled due to the defendants’ continuing
course of conduct. The plaintiff disagrees with the defendants® argument regarding the
economic loss doctrine, contending that the defendants made fraudulent representations
prior to executing the EA, SOPA and/or SLA. Consequently, he argues, those fraudulent
representations are actionable, independent of claims arising from the defendants’ breach
of subsequently-executed contracts. Next, the plaintiff claims that this court should not
give res judicata effect to the arbitrator’s interlocutory ruling because the plaintiff had no
avenue by which to appeal that ruling.

The plaintiff summarizes his damage claims by asserting that, although the EA
provides for liquidated damages, there is no such provision in the SOPA or the SLA. He
also argues that he made efforts to mitigate his damages.

Finally, the plaintiff claims that the defendants’ counterclaims fail for multiple
reasons, including his contention that he did not breach the SOPA. He also argues that he
did not engage in abuse of process, both as a matter of law and fact.

D
Defendants’ Reply

In their reply memorandum, the defendants argue that the evidence was
insufficient to establish that the plaintiff was wrongfully terminated; that the defendants
engaged in fraudulent conduct; or that Scott had previously breached similar promises to
sell SSP to three other men, including Scott’s son.

The defendants also argue that the plaintiff will suffer no prejudice if the

defendants are allowed to amend their responses to the plaintiff’s requests for admission.
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The defendants claim, further, that the arbitrator’s interlocutory ruling should be given
preclusive effect, even though the arbitration was terminated.

Next, the defendants contend that they did not anticipatorily breach the contract
because the plaintiff, himself, breached the contract and was terminated for cause.
Similarly, they argue that they did not breach the covenant of good faith and fair dealing.
The defendants contend that they did not engage in fraud, but rather that the plaintiff did
not exercise due diligence. They argue that the plaintiff’s evidence does not reach, as it
must, the “clear and conviﬁcing” level. The defendants assert that the claim that they
lacked funds to continue with the arbitration was not fraudulent because, as soon as it was
made, the plaintiff believed the claim was fraudulent and, therefore, cannot have relied on
the defendants’ claim.

Finally, the defendants reject the plaintiff’s CUTPA claim because the allegedly
fraudulent conduct was incidental to the defendants’ primary business. They also reject
the claims regarding emotional distress because those claims were not specially pleaded,
and reiterate their claim that the statute of limitations bars all of the plaintiff’s claims.

III
DISCUSSION

This case was tried to the court. “It is well established that [i]n a case tried before
a court, the trial judge is the sole arbiter of the credibility of the witnesses and the weight
to be given specific testimony.” (Internal quotation marks omitted.) Blascov.
Commercial Linens, LLC, 133 Conn. App. 706, 709, 36 A.3d 737 (2012). The role of the
trier of fact is to assess “the credibility of the witnesses . . . on the basis of its firsthand

observation of [the witnesses’] conduct, demeanor and attitude.” (Internal quotation
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marks omitted.) Cohen v. Roll-A-Cover, LLC, 131 Conn. App. 443, 450, 27 A.3d 1, cert.
denied, 303 Conn. 915, 33 A.3d 739 (2011).

In the present case, as in many cases, the testimony by the plaintiff and his
witnesses, and the testimony by Scott and his witnesses, was frequently diametrically
opposed and irreconcilable. The court had ample opportunity to observe the conduct,
demeanor and attitude of each witness, to evaluate the testimony and to relate the
testimony of each witness to the exhibits in the case. In considering the evidence, in
addition to evaluating the testimony and exhibits, the court also drew reasonable
inferences from the facts established in this case. The court also took into consideration
direct and circumstantial evidence that was admitted in the course of the trial.

The court evaluated all witnesses who came before it, taking into account not only
their spoken testimony, but also their ability to perceive the things about which they
testified; their ability to recall relevant facts and events; any interest that they may have
had in the outcome; the reasonableness of their testimony; and any contradictions that
arose between their testimony and other evidence introduced at trial. The court’s findings
of fact, including its decision to credit some witnesses and not others, are based upon all
of the foregoing factors.

A
Motion to Amend the Requests for Admission

“A party’s response to a request for admission is binding as a judicial admission
unless the judicial authority permits withdrawal or amendment therefore.” Westbrook v.
ITT Hartford Group, Inc., 60 Conn. App. 767, 772-73 n.11, 761 A.2d 242 (2000). An

amendment should not be permitted if it will “mislead the opposing party, take unfair
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advantage of the opposing party or confuse the issues, or if there has been negligence or
laches attaching to the offering party.” Kelley v. Tomas, 66 Conn. App. 146, 178, 783
A.2d 1226 (2001).

On or about December 18, 2006, the plaintiff was presented with a letter
indicating that he had previously been notified of his “failure to comply with [his]
performances [sic] numerous times verbally and numerous times in writing as further
outlined in the attached SYNOPSIS OF MEMOS issued by me [Scott] and for me [Scott]
by Lisa Burns, Bob Tata, and Fay.” PX 32. There were three attachments to that letter
(hereinafter, the “synopsis memos™). The first attachment was a December 4, 2006, one-
page memorandum from Scott to the plaintiff, entitled “Synopsis of Memos issued by
James M. Scott and for James M. Scott by Lisa Burns and by Bob Tata (250+ memos).”
The second attachment was another one-page memorandum, also dated December 4,
2006, from Scott to the plaintiff, entitled “Synopsis of Memos issued by James M. Scott
and for James M. Scott by Fay (24 memos).” The third attachment was yet another
December 4, 2006 memorandum from Scott to the plaintiff, entitled “Synopsis of Memos
issued by James M. Scott and for James M. Scott.” The latter memorandum was two
pages in length. None of the “250+ memos” or “24 memos” was appended to the
synopsis memos.

The plaintiff filed requests for admission (“RFA™), to which SSP responded on
August 20, 2012. RFA number 19 asked SSP to admit that “the documents attached

hereto as Exhibit Q are a true and accurate copy of the documents you allege are
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referenced in the memoranda attached hereto as Exhibit D.”* SSP’s response to RFA 19
was “admitted.” RFA 20 asked SSP to admit that it possessed no documents, other than
those attached as Exhibit Q, that were referenced in Exhibit D. SSP’s response to RFA
20 was, again, “admitted.”

On July 17, 2013, almost two months after trial began, SSP moved to amend their
August 20, 2012 response to RFA 20. Specifically, SSP claimed that it had additional
documents, beyond those included in “Exhibit Q,” that were purportedly referenced in the
synopsis memos. SSP referred to “approximately 25 exhibits . . . offered by the
defendants (not all admitted at present but the Exhibit List is not available to counsel
until Court [sic]). Many were admitted after the plaintiff represented that he had no
prejudice since he had obtained such documents in the arbitration and claimed no
surprised [sic] by them.”

The plaintiff asserts that the defendants are attempting to add thirty-six, not
twenty-five, additional exhibits,” and objects to the request to amend on the basis that he
relied on SSP’s admissions to evaluate the documents that supposedly supported the
termination letter. See PX 32. The plaintiff claims that it is unfair and prejudicial to
permit SSP to “amend” its response to the RFA because the plaintiff relied on SSP’s

admission to prepare his trial strategy. In contrast, SSP argues that the plaintiff is not

4 At trial, “Exhibit Q” was introduced as an attachment to PX 1. It consists of a series of notes,
memoranda, letters, and other assorted documents, most of which relate to a wide variety of issues
regarding the swimming pools designed, installed and maintained by SSP. Some of the documents are
typed memoranda and letters, but the majority are handwritten notes. Some were directed to the plaintiff,
some were copied to the plaintiff, and others do not refer to the plaintiff at all. Also introduced at trial, as
an attachment to PX 1, was the “Exhibit D" referenced in the request for admission. Exhibit D is the same
December 4, 2006 letter and synopsis memos comprising PX 32.

3 PL.’s Post Trial Mem. at App. 2, December 4, 2013.
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prejudiced by the request to amend because he had actual notice of the documents at
issue, prior to trial. Further, SSP argues that these documents should now be admitted in
order to permit a “full and accurate presentation of the merits” of the case.

The court agrees with the plaintiff. A central issue in this case is whether Scott
had just cause for terminating the plaintiff. The defendants rely heavily on PX 32 as
justification for terminating the plaintiff. However, none of the documentation referred
to within in the synopsis memos was appended thereto, and the plaintiff’s attempt to
determine exactly what led to his termination has been, through much of the litigation, a
frustrating effort to identify, let alone hit, what may be fairly characterized as a “moving
target.”

As will be discussed in more detail, the court is convinced that Scott decided to
end the plaintiff’s employment, not due to any shortcomings on the plaintiff’s part, but
rather because Scott did not want to live up to his end of the bargain. The court
concludes that the synopsis memos were false and misleading, and they reflect Scott’s
attempt to retroactively justify his decision to terminate the plaintiff by papering the file
with a false written record. The court’s conclusion that the claims in PX 32 were not
based in fact are supported not only by the plaintiff’s difficulty in identifying the
documents referred to in the synopsis memos, but also by the defendants’ own difficulty
in producing those documents in a timely manner.

The plaintiff’s requests for admission were dated July 23,2012, some five and
one-half years after Scott terminated the plaintiff, It is inconceivable that, in that span of
time, the defendants were unable to accumulate and identify the documents referred to in

the synopsis memos. Indeed, if the representations in PX 32 were truthful, the entire
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collection of supporting documentation would necessarily have been gathered before the
synopsis memos were generated and should, therefore, have been identified and
segregated from all other business records prior to December 4, 2006, the date each of the
synopsis memos was allegedly written.

The plaintiff was entitled to know which documents formed the basis of the
synopsis memos, he sought this information through requests for admission, and the
defendants were the only ones in a position to know exactly which documents were the
subjects of the synopsis memos.® This case is exceptionally document intensive, and it
would be unfair and prejudicial to the plaintiff to allow the defendants to amend their
response to RFA 207 well after the commencement of the trial. The defendants offer no
legitimate explanation for not having answered RFA 20 differently when the request was
first presented. The defendants’ motion to amend its response to the plaintiff’s RFA is
denied.

B
Arbitration Ruling

Initially, the plaintiff sought relief through arbitration and so notified the

defendants in January 2007. After pre-arbitration negotiations proved unsuccessful, the

plaintiff sought to exercise his option to purchase SSP. The defendants declined to

® The defendants argue that they should also be able to revisit their response to the request for admission
because some or all of the documents at issue were admitted at trial. The defendants are mixing two
concepts. The fact that the documents were admitted at trial does not require the conclusion that the
defendants should be allowed to claim, years after the plaintiff was terminated and almost one year after
they answered the plaintiff's request for admission, that the documents at issue were among those
referenced in the synopsis memos.

7 In fact, although the defendants claim they are seeking to “amend” their response to RFA 20, they are, in
fact, seeking to change their answer entirely, from “admitted” to “denied.”
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permit that purchase and arbitration began in September 2007. The arbitration proceeded
for nearly two years until, on August 14, 2009, counsel for the defendants sent an email
to the American Arbitration Association, stating: “My client informs me that it has no
funds to pay for the continuation of the arbitration at this time. . . .”® Prior to August 14,
2009, the arbitrator had concluded that the plaintiff’s fraudulent inducement claim should
be dismissed. Defs.” Ex. (“DX”) A. The defendants assert that this ruling should be
given preclusive effect. Thus, the issue presented is whether a ruling issued in the course
of an aborted arbitration proceeding should — or must — be given preclusive effect.

Neither party has identified authority resolving this precise question. However,
our Supreme Court has concluded that, with regard to a decision of an administrative
agency, it is not ordinarily appropriate to give such a decision preclusive effect unless
there is an opportunity for judicial review. Convalescent Center of Bloomfield, Inc. v.
Dept. of Income Maintenance, 208 Conn. 187, 195-201, 544 A.2d 604 (1988). The
authority cited by the defendants either fails to apply to the situation before this court or,
when carefully considered, supports the plaintiff.

The defendants claim that an arbitrator’s decision is binding, as res judicata, in
subsequent judicial proceedings, even when the arbitration decision is not confirmed by
the Superior Court. The defendants rely, first, on Murphy v. Metropolitan Property &
Casualty Ins. Co., Superior Court, judicial district of Middlesex, Docket No. CV-07-
5003333-S (June 30, 2009, Burgdor{f. J.) (48 Conn. L. Rptr. 179). However, in that case

9

the arbitration was completed and the unsuccessful party had the opportunity to appeal

¥ The defendants argue that the email reference to “it” is necessarily a reference to SSP, not Scott. The
court will address this claim, but nonetheless concludes, without hesitation, that SSP had more than

adequate funds to pay for the arbitration. Each party’s share of the deposit and cost for the arbitration was
approximately $33,000. PX 55.
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the arbitrator’s final decision. The defendants also rely on Tierney v. Renaud Morin
Siding, Inc., Superior Court, judicial district of Fairfield, Docket No. CV-08-5014179-S
(October 29, 2008, Gilardi, J.) (46 Conn. L. Rptr. 599). In that case, as in Murphy, the
arbitrator not only reached a final decision, but the arbitration award was, in fact,
appealed to the Superior Court and the court declined to modify or vacate the award.
Tierney v. Murray, Superior Court, judicial district of Fairfield, Docket No. CV-06-
5002655-S (August 22, 2007, Gilardi, J.). Most significantly, the defendants’ reliance on
Jacobs v. Yale University, Superior Court, judicial district of New Haven, Docket No.
CV-277513-S (September 21, 2000, Blue, J.), is misplaced in that Jacobs indirectly
supports the plaintiff,
Unlike the situation before this court, the arbitrator in Jacobs reached, what Judge
Blue concluded was, a final decision. Id. Judge Blue noted, first, our Supreme Court’s
conclusion that “[n]o satisfactory reason can be assigned why an award, which the parties
have expressly stipulated should be final as to the subject submitted, should not be as
conclusive as a court-rendered judgment.” (Internal quotation marks omitted.) Id.,
quoting Corey v. Avco-Lycoming Division, 163 Conn. 309, 318, 307 A.2d 155 (1972),
cert. denied, 409 U.S. 1116, 93 S. Ct. 903, 34 L.. Ed. 2d 699 (1973). Judge Blue cited, as
well, to our Supreme Court’s statement that “ordinarily a factual determination made in
final and binding arbitration is entitled to preclusive effect.” (Emphasis added; internal
quotation marks omitted.) Jacobs v. Yale University, supra, Superior Court, Docket No.
CV-277513-8, quoting Genovese v. Gallo Wine Merchants, Inc., 226 Conn. 475, 483,
628 A.2d 946 (1993); see Haynes v. Yale-New Haven Hospital, 243 Conn. 17, 21 n.5,

699 A.2d 964 (1997) (containing language to the same effect).
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It is apparent that the critical factor in these cases is missing from the present
case, to wit, a completed arbitration. In the present case, there was no final arbitration
award and, no opportunity for the plaintiff to appeal the arbitrator’s decision.” This court
concludes that the principles expressed in Convalescent Center of Bloomfield, Inc. v.
Dept. of Income Maintenance, supra, 208 Conn. 187, govern the situation before this
court. In the absence of a final arbitration award, the plaintiff had no opportunity to seek
review of the arbitrator’s interlocutory ruling. In the absence of a final award, and,
therefore, in the absence of an opportunity to obtain judicial review, the arbitrator’s
interlocutory decision should not, and indeed cannot, be given preclusive effect.'® The
court finds against the defendants on their second special defense and on the fourth count

of their counterclaim.

® General Statutes § 52-417 permits an appeal to confirm an award “within one year after an award has
been rendered . . .." An appellant may also seek to vacate an award; General Statutes § 52-418; or may
seek to modify or correct an award. General Statutes § 52-419: see General Statutes § 52-423 (permitting
appeal of an award). The defendants do not identify any authority supporting the proposition that the
plaintiff had an avenue to appeal an arbitration decision when the arbitration was aborted and, as a result,
there was no award. It is true that a party to an arbitration may appeal to the Superior Court pendente lite to
“protect the rights of the parties pending the rendering of the award and to secure the satisfaction thereof . .
.." General Statutes § 52-422. However, such a pendente lite appeal would not have been available in this
case. See New England Pipe Corp. v. Northeast Corridor Foundation, 271 Conn. 329,857 A.2d 348
(2004) (interlocutory orders issued in an arbitration are not normally subject to review).

'* The court agrees with the plaintiff that it would be particularly inappropriate to allow the defendants to
benefit from an interlocutory order that could not be appealed when it was the defendants who prevented
the arbitration from running its full course. However, the court’s conclusion is not based on which party
caused the termination of the arbitration, nor does it turn on the factual basis for the termination. Rather, it
is based on the fact that preclusive effect should not be given to an arbitrator’s interlocutory decision in the
absence of an opportunity for any party to obtain judicial review of that decision.
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C
Employment Agreement and the Supplemental Letter Agreement

Count five of the complaint alleges that SSP breached the EA and the SLA. “The
elements of a breach of contract action are the formation of an agreement, performance
by one party, breach of the agreement by the other party and damages.” (Internal
quotation marks omitted.) 300 State, LLC v. Hanafin, 140 Conn. App. 327, 330, 59 A.3d
287 (2013). There is no dispute that the EA is an express employment contract, properly
executed by the plaintiff and Scott, as president of SSP, on March 31, 2002. PX 21.
Similarly, there is no dispute that the SLA is a contract, properly executed by the plaintiff
and Scott, individually and as president of SSP, on March 20, 2002. PX 20.

The EA detailed the plaintiff’s employment obligations, which included
individual responsibilities as well as responsibilities that the plaintiff could not meet
without Scott’s cooperation. Specifically, the EA called upon the plaintiff and Scott to
coordinate strategies to improve SSP’s profitability; to improve relationships with
subcontractors and suppliers, and develop new products; and to establish quarterly goals
and objectives for the plaintiff’s employment. The plaintiff’s individual responsibilities
were, principally, to prepare a department-by-department budget for March 2003, a
business plan for the years 2003 to 2005, and to assess personnel, information systems
and needs. PX 21 § 3.

The court’s factual findings, regarding the events that took place at SSP, are based
on all of the factors previously discussed in this opinion concerning fact-finding by the
court, and also upon the differing motives of the parties. The plaintiff, in accepting the

offer of employment with the defendants, carefully considered the fact that, in order to
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work with the defendants, he would be leaving secure employment that had potential for
future growth. He was fifty-one years old at the time he signed the EA, knowing that, if
the plan did not succeed, he might have to seek new employment at age fifty-six. He
retained the services of an attorney to assist him in examining SSP’s books and records.
The plaintiff was highly motivated to expend every effort to make his association with
the defendants a successful one.

Scott, on the other hand, had no intention of ever selling SSP to the plaintiff. His
motivation was to recruit a talented, dedicated upper management employee, take
advantage of that employee’s skills and work ethic, and then terminate that employee
before having to honor the agreement he had entered into. The court finds that Scott was
also interested in having the plaintiff allied with SSP because the plaintiff had close ties
with a financial institution that Scott had used, in the past, to obtain financing.

Prior to entering into the employment agreement with the plaintiff, Scott had
made representations to his son, Jonathan Scott, and to his nephew, William Drakeley, in
the 1990s, that Scott was tiring of the business and wanted to sell it to them in
approximately five years. However, even though Scott used the expression “five year
plan,” it was never clear when the five-year period was to begin. Nonetheless, Jonathan
Scott and Drakeley trusted Scott and relied on his promise. In the end, Drakeley worked
for SSP for eleven years; Jonathan Scott worked for SSP for twelve years.

Scott never provided his son or Drakeley with the SSP financial information that
they requested, nor did Drakeley and Jonathan Scott ever work out the terms of a
purchase agreement with Scott. Jonathan Scott did have discussions with his father about

purchasing SSP and paying for the purchase over time with SSP revenues. However,
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Scott never honored his agreement to sell SSP to his son and to Drakeley. Instead, in
2000, Scott rehired Arnold Gunderson, a former SSP employee. Afier his return,
Gunderson advised Drakeley that e would be buying SSP. Now certain that Scott would
never sell them the business, Drakeley and Jonathan Scott left the company in 2000.

Scott had reached out to Gunderson around December 1999 and J anuary 2000.
Gunderson was rehired with the job title of “Acting President,” and Scott told Gunderson
that he was tiring of the business, that his son could not run the business, and that he
wanted Gunderson to become president of SSP. Gunderson then drafted a “letter of
intent,” without the aid of counsel, and gave it to Scott, but Scott never returned a signed
copy of that letter. In January 2000, Gunderson had a discussion with Scott concerning
Scott’s plan to eventually sell SSP to Gunderson; something that Gunderson understood
would happen over a three-to-five-year time frame. Gunderson knew that he would not
be in a position to buy SSP without an understanding of SSP’s finances, and so he
requested access to the books, a request which Scott ignored. Within one year, Scott told
Gunderson that he was being demoted to the position of a commission-only salesman
and, in December 2000, Gunderson left the company. PX 57.

After Gunderson left the company, the plaintiff happened to visit SSP in January
2001 to discuss banking issues. During that visit, Scott told the plaintiff that he had
recently lost a senior manager, that he needed to replace that person, and that he was tired
and wanted to spend more time in Tortola.

If Scott had sold SSP to any of the people to whom he made such promises, his
control over the company would have disappeared and, ultimately, his income would

have diminished. However, Scott learned that he could find a steady stream of motivated
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employees to work hard for SSP, by implying - or even promising - that he would sell
them the company.

The court finds that the plaintiff fully performed his obligations under the EA.
The court credits the plaintiff’s testimony regarding his efforts to meet his contractual
obligations while at SSP. The plaintiff learned the various aspects of the SSP operations,
oversaw the work of many employees, worked up to eighty hours per week and, in
addition, he was SSP’s most productive salesperson during several of the years he was
with SSP. Moreover, the plaintiff made efforts to improve SSP’s operations, but received
little support from Scott. When the plaintiff offered Scott a marketing plan, Scott took no
action, not even reviewing the plan with the plaintiff. The plaintiff also prepared and
submitted a business plan to Scott, but Scott claimed that it did not conform to what he
wanted. Scott did not, however, offer the plaintiff any guidance as to an acceptable form
of business plan.

The court finds that the plaintiff fully performed his obligations under the EA and
finds against the defendants on their sixth and eighth special defenses, as well as on the
first count of their counterclaim.

In fact, the court finds that it was Scott, not the plaintiff, who breached the EA.
From the outset, Scott did not supply the plaintiff with the information he requested prior
to signing the EA. Scott never advised the plaintiff of deferred compensation obligations
that Scott had arranged for himself; compensation that, Scott later claimed, exceeded $2.5

million.'" Nor did Scott eliminate officer “loans” from SSP, which, in 2002, were over

"' The court does not credit Scott’s testimony that he recalled telling the plaintiff, in 2001, about SSP’s
deferred compensation obligation to Scott.
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$660,000. In fact, in the SLA, Scott had promised to eliminate those loans, but, instead
of doing so, they rose to over $1.1 million by 2007.

Scott never included the plaintiff, who was an SSP shareholder, in the SSP
shareholder meetings that typically included Scott, his wife and a fifty-year SSP
employee, Fay Platt. A typical example of such a meeting is reflected in PX 102, which
includes the minutes of an October 2, 2006 shareholder meeting, entitled “Special
Shareholders/Board of Directors” meeting. The attendees included James Scott as SSP
president, treasurer and director; Susan Scott as vice-president and director; and Fay Platt
as secretary. At the outset, the minutes note that no notice of the meeting was sent to the
shareholders. The only shareholder not included in the meeting was the plaintiff,
Perhaps not surprisingly, the “officers and directors” present, i.e., Scott and his wife,
voted to waive the obligation to give notice of the meeting. '

At the October 2, 2006 meeting, Scott presented a September 29, 2006 demand
letter from JMSA, which sought payment of over $1 million in outstanding loans, plus
interest. That letter, attached to the minutes, is addressed to SSP and is signed by Scott,
as president of JMSA. According to the minutes, Scott moved that SSP respond to JMSA
by stating that SSP’s cash position made it impossible to respond to the demand. Scott
and his wife voted in favor of the latter motion and, accordingly, the minutes reflect a
second attachment, a letter dated October 2, 2006, addressed to JMSA and signed by
Scott, as president of SSP, stating that SSP had a negative cash balance and was unable to

respond to the demand.

2 The court notes that this meeting took place only two days before Scott, for the first time, sent
memoranda to the plaintiff that, at least to some extent, directly criticized the plaintiff’s work performance.
As discussed, Scott drafied and sent to the plaintiff seven separate memoranda, all dated October 4, 2006.
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Such meetings provided Scott with opportunities, of which Scott fully availed
himself, to create corporate obligations to himself or JMSA, all at the expense of the
plaintiff’s interests — and to do so in a manner unknown to the plaintiff. Indeed, on
March 13, 2007, after Scott terminated the plaintiff’s employment, but while the plaintiff
was still an SSP shareholder, SSP held another shareholders’ meeting at which Scott and
his wife voted to respond to the JMSA “demand” letter, previously the subject of the
October 2, 2006 meeting. SSP voted to respond to that demand letter by selling buildings
owned by SSP in partial satisfaction of the $1 million dollar loan to SSP. The sale price
was $325,000, even though a 1999 town appraisal showed the buildings’ market value at
more than $1.4 million. In the SLA, Scott had promised that SSP would sell those same
buildings to Scott on or before March 31, 2003. Scott was to finance the latter purchase
with a ten year note to SSP. The March 2007 sale of the buildings from SSP to JMSA
served to deprive SSP of its primary asset, and, by selling that asset for less than one-
quarter of the market value, the sale only reduced SSP’s $1.1 million “obligation” to
JMSA by $325,000. The minutes also show that due to the sale, SSP acquired an
additional obligation in that it would, in the future, lease its space from JMSA. DX LLL.

The purpose of transferring the SSP asset to JMSA in such a manner was to
diminish the value of SSP, permitting Scott to claim that SSP was insolvent in 2007.
Under the terms of the SOPA, the insolvency of SSP would serve to terminate the
agreement, thereby terminating the plaintiff’s right to purchase SSP. PX 3,§8.2(b).
The court credits the deposition testimony of John Marsalisi, an expert witness, who

testified that SSP was not, in fact, insolvent in March 2007. See PX 119 at 67, 241.
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In the summer of 2006, as the time approached for Scott to sell SSP to the
plaintiff, Scott found himself in difficulties that had not arisen when he breached his
promises to his son, to Drakeley and to Gunderson. As opposed to Scott’s
“arrangements” with his son, Drakeley or Gunderson, Scott was bound to the plaintiff by
the EA, SOPA and SLA. The obligations created by those contracts could only be
avoided, even in part, if Scott could find a way to legitimately terminate the plaintiff’s
employment. However, the EA itself provided that the plaintiff could only be terminated
for adequate cause, which was defined as a “conviction of or a plea of guilty . . . ora
continued breach of [the plaintiff’s] duties and obligations arising under [the EA] or of
any written policy, rule, or regulation of [SSP]....” PX 21, § 8.3. The court finds that
the plaintiff established that his conduct at SSP did not give rise, in any way, to “adequate
cause” for termination.

The court notes that the EA contemplated more than an isolated breach of some
company policy before such a breach could constitute “adequate cause” for termination.
Instead, it defined a “continued breach” as a breach that continued for five days after
Scott provided the plaintiff with written notice specifying the breach.

On August 27, 2006, Scott told the plaintiff that he would not sell him SSP.!?
Scott did not, however, criticize the plaintiff’s work at that meeting. The plaintiff
reminded Scott of the contracts, to which Scott replied that he would just tear them up.

The court concludes that Scott realized that the plaintiff would not simply walk away, as

B 0On cross-examination, Scott was asked if, in the summer of 2006, he told his construction crew that, no
matter what his age, he would not leave SSP. After initially denying making that statement, Scott testified,
“I might have said it.” Trial Tr. vol. 17A, 185, July 30, 2013.
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had Scott’s son, Drakeley and Gunderson, and Scott determined that the only way to
avoid his contractual obligations was to terminate the plaintiff’s employment.

Scott faced a significant obstacle in terminating the plaintiff’s employment
because, until October 4, 2006, Scott had not sent the plaintiff any written notice that the
plaintiff was in breach of any SSP policy, rule or regulation. Suddenly, on that day, some
six months before Scott would be compelled to sell SSP to the plaintiff, Scott prepared no
less than seven separate memoranda which supposedly supported his effort to terminate
the plaintiff. A review of those memoranda make clear that, for the most part, they are a
pastiche of routine issues, more focused on mistakes by other employees or unverified
customer complaints, as opposed to breaches of policy, rules or regulations by the
plaintiff. DXM, W, X, Z, AA, BB and CC. The plaintiff testified that he made every
effort to immediately address the issues raised in those memoranda, and Scott never
claimed that the plaintiff failed to do so. Thus, the October 4, 2006 memoranda did not
provide adequate cause, under the EA, to terminate the plaintiff.

Scott’s disingenuous and inept effort to “paper the file” in October 2006,
deteriorated into blatant fraud when Scott attempted to fabricate “adequate cause” to
terminate the plaintiff’s employment in December 2006, just three months before Scott
was obligated to sell SSP to the plaintiff. On December 4, 2006, the plaintiff traveled to
California to be with his dying father. After his father passed away, the plaintiff returned
to Connecticut. When he reported to work on Monday, December 18, 2006, Scott
presented the plaintiff with a letter, dated December 18, 2006, and three attachments to

that letter, to wit, the synopsis memos. PX 32. The letter is a single page and the
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attachments total four pages. Both the letter and the synopsis memos merit an extended
analysis.

The December 18, 2006 letter gave the plaintiff five days “to provide proof that
all the issues which we consider to be continuing breaches of your Employment
Agreement are corrected to the level of the published Corporation History, Procedures,
and Practices, and as outlined in the SYNOPSIS OF MEMOS.” It stated that the plaintiff
had been notified “for failure to comply with your performances [sic] numerous times
verbally and numerous times in writing as further outlined in the attached SYNOPSIS OF
MEMOS issued by me and for me by Lisa Burns, Bob Tata, and F ay. These issues have
not been corrected by you to-date.” The letter is signed by Scott, as president for SSP.

The first of the three attached synopsis memos is a December 4, 2006
memorandum from Scott to the plaintiff, which refers to “250+ memos” issued by Scott
and for Scott “by Lisa Burns and by Bob Tata.” None of the “250+ memos” was
appended to the memorandum. The second attachment is a December 4, 2006
memorandum from Scott to the plaintiff, which refers to “24 memos” “issued by...
Scott and for . . . Scott by Fay.” Again, the “24 memos” were not appended. The third
attachment is a two-page memorandum from Scott to the plaintiff, entitled “synopsis of
memos issued by . . . Scott and for . . . Scott.” Similarly, although it identifies various
other memoranda, none was appended to the two-page memorandum. The December 18,
2006 letter and synopsis memos purport to show “adequate cause” for the plaintiff’s
termination.

As aresult of Scott’s failure to provide the plaintiff with the documents

referenced in the synopsis memos, the plaintiff was faced with the impossible task of
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tracking down all of these underlying documents and “correcting” the issues presented
therein, many of which were coming to the plaintiff’s attention for the first time.
Moreover, he was supposedly expected to “correct” those issues within five days.

It seems logical that, if the underlying “250+ memos” and “24 memos” existed,
then, prior to drafting the December 18, 2006 letter and synopsis memos, those
documents would have been collected and could easily have been provided to the
plaintiff. The evidence, however, makes clear that the December 18, 2006 letter and the
synopsis memos constituted a bad faith effort to create “adequate cause” for termination
when no such cause existed.

First, Scott never located — or at least never introduced into evidence — the totality
of the underlying memoranda referenced in the synopsis memos. The memoranda that
Scott did introduce into evidence were, for the most part, routine internal business
correspondence discussing pool installations, customer inquiries and requests for
information among SSP staff. Scott’s own witness, Bob Tata, testified that, in December
2006, Scott asked him to produce his “Walter Whitney file,” which Tata did. Tata
testified that his “Walter Whitney file” was not a “job performance” file, but rather
contained memoranda and notes about pool projects for which Tata needed answers.
Tata maintained such files for various SSP employees to whom he sent memoranda in the
normal course of business. In fact, many of the memoranda, which Scott claims were
illustrations of the plaintiff’s deficient work performance, were actually routine business
memoranda addressed to multiple people including, on some occasions, Scott himself,

Tata testified that any of the addressees on the memoranda could have provided the
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requested information. On direct examination, Tata testified that the plaintiff “probably
did” give him the answers he sought.

In fact, Tata was one of the few defendants’ witnesses who did not attempt to
advocate for the defendants. His testimony about the memoranda amply illustrates that,
in December 2006, Scott was searching for an excuse to satisfy the “adequate cause”
requirement of the EA, permitting him to terminate the plaintiff’s employment. Scott
wanted documentation that he could use to show the plaintiff’s “deficient” work
performance, and, in the course of that effort, he grasped at a wide variety of routine
business correspondence that did not make such a showing. At trial, Scott testified that it
was his perception, under the various agreements with the plaintiff, that he could
terminate the plaintiff’s employment at any time, for any reason."* The court concludes,
therefore, that Scott viewed the need to “paper the file” as some sort of insignificant
formality.

The court finds that multiple conclusions are appropriate, after reviewing the
December 18, 2006 letter and the synopsis memos, and considering them in conjunction
with the testimony of the witnesses and the memoranda introduced into evidence. First,
the documents underlying the synopsis memos do not demonstrate inadequate
performance by the plaintiff. Second, it was impossible for the plaintiff to “correct” the
“shortcomings” set forth in those documents within five days as a result of the
defendants’ failure to provide those documents. Third, the foregoing conclusions

mandate a finding that SSP materially breached the EA because the plaintiff was not

terminated in accordance with its terms.

4 On cross-examination, Scott was asked if it was his view that he “could fire Mr. Whitney at any time, for
any reason.” Scott answered, “I think my agreement says that.” Trial Tr. vol. 17A, 44, July 30, 2013.
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The fifth count of the complaint also alleges that SSP breached the EA when it
failed to comply with Section 9, by declining to pay its share of the arbitration costs. See
PX 21 (disputes arising from the EA were to be addressed through arbitration). The court
agrees and finds that SSP breached the EA when it failed to pay its share of the costs of
completing the arbitration, which brought the arbitration to a premature end. The facts
surrounding SSP’s breach of Section 9 of the EA will be discussed in more detail in
sections III E and F of this decision.

The SLA, which is also the subject of count five of the complaint, is a March 20,
2002 letter intended to supplement both the EA and the SOPA."’ Paragraph two of the
SLA provides that “[t]here will be no outstanding loans to or from [SSP] from . .. Scott,
any family member of Scott, or any entity owned by Scott or owned by any family
member of Scott on or after March 31, 2007.” PX 20, 9 2.

In March 2002, Scott was allegedly owed $1.6 million in deferred compensation;
an obligation that he did not disclose to the plaintiff when the EA, SOPA and SLA were
executed, or at any time during the plaintiff’s employment at SSP. Moreover, not only
did Scott make no effort to eliminate that obligation but those obligations increased and,
as of March 2008, Scott claimed that SSP owed him $2.5 million in deferred
compensation.

Further, in 2002, Scott had outstanding officer loans from SSP that totaled more
than $660,000. Similar to the deferred compensation obligation, not only did Scott make
no effort to eliminate those loans during the period of the plaintiff’s employment with

SSP, those loans actually increased to over $1.1 million by 2007. The court finds that

* Claims regarding the SOPA and the SLA’s effect upon the SOPA are addressed infra.
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Scott did not reveal those increased loans to the plaintiff during the plaintiff’s
employment with SSP, nor did the plaintiff ever approve those loans. The court finds
that SSP breached the SLA both with regard to Scott’s deferred compensation and with
regard to Scott’s officer loans.

For foregoing reasons, the court finds in favor of the plaintiff on count five of the
complaint. The court also finds that SSP failed to meet its burden relative to the special
defenses applicable to the fifth count,'® and that SSP failed to meet its burden of proof
relative to the first and fourth counts of the counterclaim, insofar as those counts
implicate the EA and the SLA.'”

D
Stock Option Purchase Agreement and Supplemental Letter Agreement

Count four alleges that the defendants engaged in anticipatory breach of the
SOPA and the SLA. There is no dispute that the SOPA and, as previously discussed, the
SLA are express contracts, properly executed by the plaintiff and Scott, both individually
and as president of SSP, on March 20, 2002. PX 3; PX 20.

“An anticipatory breach of contract occurs when the breaching party repudiates
his duty before the time for performance has arrived. . . . Its effect is to allow the
nonbreaching party to discharge his remaining duties of performance, and to initiate an
action without having to await the time for performance. . . . The manifestation of intent
not to render the agreed upon performance may be either verbal or nonverbal . . . and is
largely a factual determination in each instance.” (Internal quotation marks omitted.)

Cottman Transmission Systems, Inc. v. Hocap Corp., 71 Conn. App. 632, 639, 803 A.2d

' The third special defense will be addressed in section II / of this opinion.
' Counterclaim counts eight, nine and ten were ordered stricken, Roche, J., on September 7, 2012.
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402 (2002). “Repudiation can occur either by a statement that the promisor will not
perform or by a voluntary, affirmative act that indicates inability, or apparent inability,
substantially to perform.” Gilman v. Pedersen, 182 Conn. 582, 584, 438 A.2d 780
(1981). Once repudiation is proven, the plaintiff “need show only that he would have
been ready, willing and able to perform had there been no repudiation.” McKenna v.
Woods, 21 Conn. App. 528, 534, 574 A.2d 836 (1990).

Section 3.1 of the SOPA provides that the plaintiff had the right to purchase
Scott’s stock in SSP at any time between April 1, 2007, and July 1, 2007, for a purchase
price of $1,270,873. By letter dated December 21, 2006, the plaintiff advised Scott that
he intended to exercise his stock purchase option “in the spring.” PX 33. The plaintiff
repeated that position in a January 26, 2007 letter from his counsel to Scott. PX 35.

The court credits the plaintiff’s testimony that, on August 27, 2006, Scott told the
plaintiff that he would not sell the company to the plaintiff. In response to the plaintiff’s
reminder of their contractual agreements, Scott stated that he didn’t care, that he would
tear up the contracts, and that he would bankrupt the company before he would sell it to
the plaintiff. Scott stated that, if necessary, he would start the company under another
name and move all of the employees to that new company. At no time during that
discussion did Scott state that his decision was due to the plaintiff’s job performance or,
indeed, that his decision bore any relationship to the plaintiff’s job performance. Trial
Tr. vol. 1, 170-71, May 21, 2013. On direct examination, Scott did not deny that the
August 27, 2006 meeting took place, that he told the plaintiff that he would not honor his
agreement to sell SSP, or that he would rip up the agreements. He simply testified that he

did not “recall” those events. Trial Tr. vol. 16B, 44, July 25, 2013.
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In October 2006, an SSP employee, Lisa Burns, informed Scott of her intention to
resign from SSP because she did not want to work with the plaintiff. Scott told Burns
that he wanted her to continue with SSP and, in fact, she did not leave SSP, despite
having submitted her letter of resignation. Instead, on or prior to December 4, 2006,
Scott directed Burns to gather every memoranda she had written to the plaintiff while he
was employed at SSP. That was the first time he had made such a request of her. Scott
asked Burns to prepare a summary of those memos. The summary that she prepared; DX
DD; became one of the synopsis memos given to the plaintiff on December 18, 2006. PX
32. Once the plaintiff’s employment was terminated, Burns was given an increase in her
salary and became the acting general manager of SSP, a position she held until she left
SSP in 2009. Approximately two months before the trial in this case, Burns was rehired
by Scott to work as an independent contractor for SSP.

In August 2009, after the arbitration had been underway for approximately two
years, SSP claimed that it had “no funds” to pay for its share of the arbitration,
approximately $33,000. As a result, the arbitration did not proceed to resolution. SSP
did not offer any evidence that it attempted to seek a waiver or reduction in the American
Arbitration Association (“AAA™) fees, even though that possibility may have been
available. PX 55.

The evidence is conclusive, and the court finds, that SSP had the funds necessary
to complete the arbitration. Further, even if SSP needed additional funds to complete the
arbitration, this court concludes that, based on the ease with which Scott transferred
liquid and real assets among himself, his wife, SSP and JMSA, Scott could have readily

acquired those funds. Although Scott was a party to the arbitration and there is no
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evidence that he lacked the funds, he nonetheless did not pay the arbitration fees for
which he was personally obligated under the SOPA.

The plaintiff has established the following facts by clear and convincing evidence:
SSP’s representation that it lacked the funds to continue the arbitration was false; Scott,
acting as president of SSP, knew that the representation was false; the false representation
was made to disrupt the arbitration proceeding, possibly in the hope that the plaintiff
would abandon his claims rather than begin again with a civil suit; and the plaintiff did
initiate a civil suit which has greatly protracted this case to the plaintiff’s detriment. The
claim that SSP lacked the funds to continue the arbitration was fraudulent. See Miller v.
Appleby, 183 Conn. 51, 54-55, 438 A.2d 811 (1981) (elements of fraud).

Scott, the president of SSP, had ample personal funds in August 2009, and SSP
had significant funds on deposit in the summer of 2009. In 2009, Scott owned JMSA, a
business that possessed real property with a fair market value in the millions of dollars.
Moreover, Scott and his wife owned a home worth over a million dollars, and Scott
testified that he had a practice of “borrowing” funds from his wife when he needed funds
for SSP operations. Scott testified that, over the years, he had “given” his wife
approximately $500,000 and that, from time to time, he would “borrow” operating funds
from his wife and then later repay those “loans” with interest. '3

The court finds that the claim that SSP lacked the relatively minimal funds needed
to continue the arbitration was false, and also finds that SSP’s failure to complete the

arbitration was part of the defendants’ ongoing effort to deprive the plaintiff of his

*® The court also finds that SSP owned three Porsche automobiles and a full time Porsche mechanic to
service those automobiles. Scott acknowledged that he raced the cars, claiming that it was for the purpose
of advertising SSP, in that the cars carried the SSP logo.
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contractual rights. SSP’s unwarranted failure to complete the arbitration was yet another
example of SSP’s failure to abide by the terms of the SOPA and the EA, both of which
called for the resolution of disputes through arbitration.

Based on the foregoing findings of fact, the court concludes that the defendants
repudiated their duties to the plaintiff before the time for performance arrived. This
conclusion is based, inter alia, on Scott’s clear statement to the plaintiff that he would not
honor his written promises; the SSP corporate actions that conflicted with the
requirements of the EA and the SOPA; and on Scott’s efforts, both individually and as
president of SSP, in October 2006 and December 2006 to concoct excuses to terminate
the plaintiff’s employment. The plaintiff fully established that he was ready, willing and
able to perform his obligations under the EA, the SOPA and the SLA, had there been no
repudiation of the SOPA and the SLA by the defendants.

The court finds in favor of the plaintiff on count four of the complaint. The court
finds against the defendants on their eighth special defense and on the second count of
their counterclaim.!’

E
Covenant of Good Faith and Fair Dealing

Count six of the complaint alleges that the defendants breached the covenant of

good faith and fair dealing relative to the EA and SLA. Count seven alleges that the

* The second count of the counterclaim relies upon the fact that the plaintiff was terminated from his
employment. In view of the court’s findings that the termination was fraudulent, the defendants cannot
prevail on the second count of their counterclaim. See Phoenix Leasing, Inc. v. Kosinski, 47 Conn. App.
650, 654,707 A.2d 314 (1998) (court will not enforce a contractual provision when the party seeking
enforcement of that provision engaged in fraud). For the same reasons, the court finds against the
defendants on the sixth count of their counterclaim.
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defendants breached the covenant of good faith and fair dealing relative to the SOPA and
the SLA.

“Every contract imposes upon each party a duty of good faith and fair dealing in
its performance and its enforcement.” (Internal quotation marks omitted.) Warner v.
Konover, 210 Conn. 150, 154, 553 A.2d 1138 (1989). “[A] claim for breach of the
implied covenant of good faith and fair dealing is not legally sufficient unless a dishonest
purpose or sinister motive is alleged.” (Internal quotation marks omitted.) Wolverine
Fire Protection Co. v. Tougher Industries, Superior Court, judicial district of Hartford,
Docket No. CV-01-0805554-S (June 20, 2001, Hale, J.) (29 Conn. L. Rptr. 731, 733).
“Bad faith in general implies both actual or constructive fraud, or a desi gn to mislead or
deceive another, or a neglect or refusal to fulfill some duty or some contractual
obligation, not prompted by an honest mistake as to one’s rights or duties, but by some
interested or sinister motive. . . . Bad faith means more than mere negligence; it involves
a dishonest purpose.” (Citation omitted; internal quotation marks omitted.) Habetzv.
Condon, 224 Conn. 231, 237, 618 A.2d 501 (1992). “A mere conclusory allegation of
bad faith unsupported by any factual allegations, is insufficient to sustain a claim of bad
faith.” (Internal quotation marks omitted.) Wolverine Fire Protection Co. v. T ougher
Industries, supra,

The facts found and fully articulated by this court, in sections III C and III D of
this decision, also support a finding, supported by clear and convincing evidence, that the
defendants breached the covenant of good faith and fair dealing with regard to the EA,
the SOPA, and the SLA. Without repeating in detail all of the court’s factual findings

regarding the business relationship between the plaintiff and the defendants, the evidence
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requires the conclusion, and the court finds, that Scott never intended to abide by his
bargain to sell SSP to the plaintiff. Even in their preliminary discussions, before any
formal agreement was effected, Scott failed to disclose to the plaintiff, when in fairness
he should have done so, the massive deferred compensation obligation that Scott had
arranged for himself. That obligation, alone, was a burden on SSP’s financial and
operational future that should have been revealed to the plaintiff.

The defendants claim that the plaintiff is at fault for, in effect, failing to ask
enough questions or failing to press for further disclosure from Scott and SSP. The court
disagrees. The plaintiff made scrupulous efforts to obtain and review SSP’s books and
records but the defendants deliberately withheld the documents that would have revealed
the deferred compensation agreement. Further, during the plaintiff’s employment, Scott
and SSP excluded the plaintiff — a shareholder — from shareholder meetings where the
plaintiff would have had an opportunity to explore, not only deferred compensation
obligations, but also transfer of SSP assets and the status of loans from SSP to Scott.
Scott excluded the plaintiff from much of the day-to-day decision making and
cooperation that was contemplated by the EA. Instead of transferring increasing
authority and responsibility to the plaintiff, Scott progressively distanced the plaintiff
from the inner workings of SSP, he diminished the plaintiff’s authority within the
organization, and he undercut the plaintiff’s authority with employees over whom the
plaintiff should have had more, not less, responsibility over the course of the five-year
agreement,

Scott never planned to live up to his bargain. From the outset, he planned to

dishonor his promise in the same manner he had dishonored his promises to his son, his

40

H’X’} Page 121 of 471



nephew and to Gunderson. He obtained the services of a talented, dedicated and highly
motivated employee, the plaintiff, and then, after obtaining the benefit of those services
for fifty-seven months of a sixty-month term, he fabricated an excuse to terminate the
plaintiff’s employment.

The court finds that Scott, both individually and as president of SSP, was
dishonest with the plaintiff, and he intended to, and did, deceive the plaintiff before
entering into the EA, SOPA and SLA, as well as after the parties executed those
agreements. Scott, either individually, as president of SSP, or both, refused to meet his
contractual obligations under all three agreements.

For the foregoing reasons, the court finds in favor of the plaintiff on counts six
and seven of the complaint. The court finds against the defendants on their first, sixth,
and eighth special defenses and finds against the defendants on the second count of their
counterclaim.

F
Fraud

In the first count of his complaint, the plaintiff alleges common law fraud as to
both defendants. “Under the common law . . . it is well settled that the essential elements
of fraud are: (1) a false representation was made as a statement of fact; (2) it was untrue
and known to be untrue by the party making it; (3) it was made to induce the other party
to act upon it; and (4) the other party did so act upon that false representation to his
injury.” (Internal quotation marks omitted.) Leonardv. Commissioner of Revenue
Services, 264 Conn. 286, 296, 823 A.2d 1184 (2003). “All of these ingredients must be

found to exist . . . . Additionally, [t]he party asserting such a cause of action must prove
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the existence of the first three of [the] elements by a standard higher than the usual fair
preponderance of the evidence, which . . . we have described as clear and satisfactory or
clear, precise and unequivocal.” (Internal quotation marks omitted.) Harold Cohn & Co.
v. Harco International, LLC, 72 Conn. App. 43, 51, 804 A.2d 218, cert. denied, 262
Conn. 903, 810 A.2d 269 (2002). The burden is on the plaintiff to prove each of these
elements by clear and convincing evidence. Duplissie v. Devino, 96 Conn. App. 673,
680-81, 902 A.2d 30, cert. denied, 280 Conn. 916, 908 A.2d 536 (2006).%°

The plaintiff has established, by clear and convincing evidence, that the
defendants fraudulently failed to disclose Scott’s deferred compensation obligation when
the plaintiff requested access to SSP’s financial statements, tax returns and corporate
records prior to entering into the EA, SOPA, and/or SLA. The court finds credible the
testimony of expert witness Edward Ronan that Scott’s deferred compensation obligation
should have been included in the SSP financial statements. To conclude that the plaintiff
was at fault for not discovering the foregoing obligation, which exceeded $1.6 million, is
untenable, particularly in view of the evidence that the information should have been
included in the financial statements provided to the plaintiff,

This is a case in which the defendants wanted the plaintiff to enter into the EA,
SOPA and SLA so that the plaintiff would fill the company’s need for a skilled and
talented manager. The court finds that the plaintiff would not have entered into any of

those agreements if he had known of the deferred compensation agreement. The

% The plaintiff is permitted to bring claims in both breach of contract and fraud because the fraudulent
scheme found by the court began prior to the execution of the contracts at issue. Indeed, the defendants’
fraudulent withholding of substantial and critical information from the plaintiff was intended to induce the
plaintiff to enter into the three agreements at issue. Thus, the economic loss doctrine does not preclude the

plaintiff from bring both breach of contract and fraud claims. Ulbrich v. Groth, 310 Conn. 375, 406, 78
A.3d 76 (2013).
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defendants withheld the deferred compensation information in order to induce the
plaintiff to execute the agreements at issue. Such deliberate nondisclosure was
fraudulent. See Egan v. Hudson Nut Products, Inc., 142 Conn. 344, 347-48, 114 A.2d
213 (1955) (fraud by nondisclosure). The defendants revealed significant financial
information to the plaintiff, thus giving rise to a duty to make full and fair disclosure
about SSP’s finances, yet they deliberately withheld information, of which they were
fully aware, regarding one of SSP’s largest financial obligations. The latter conduct, in
the context of this case, was fraudulent. See Duksa v. Middletown, 173 Conn. 124, 127,
376 A.2d 1099 (1977) (“[a] party who assumes to speak ‘must make a full and fair
disclosure as to the matters about which he assumes to speak’””).?!

The defendants engaged in a fraudulent scheme that began in 2001 and early 2002
with the nondisclosure of Scott’s deferred compensation obligations and continued
through August 14, 2009, when the defendants falsely claimed that they lacked the funds
to continue the arbitration. See section III D, supra. The court finds in favor of the
plaintiff on count one of the complaint, and against the defendants as to their first, sixth
and eighth special defenses.

G
CUTPA

In the tenth count of the complaint, the plaintiff alleges that the defendants
violated CUTPA, General Statutes § 42-110b (a), which provides in relevant part that
“[n]o person shall engage in unfair methods of competition and unfair or deceptive acts

or practices in the conduct of any trade or commerce.” “In determining whether certain

#! Also see section III D of this decision for a discussion regarding SSP’s fraudulent conduct relative to the
arbitration proceeding.
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acts constitute a violation of [CUTPAY], we have adopted the criteria set out in the
cigarette rule by the federal trade commission . . . (1) [W]hether the practice, without
necessarily having been previously considered unlawful, offends public policy as it has
been established by statutes, the common law, or otherwise -- whether, in other words, it
is within at least the penumbra of some common law, statutory, or other established
concept of unfairness; (2) whether it is immoral, unethical, oppressive, or unscrupulous;
(3) whether it causes substantial injury to consumers [competitors or other business
persons].” (Internal quotation marks omitted.) Williams Ford, Inc. v. Hartford Courant
Co., 232 Conn. 559, 591, 657 A.2d 212 (1995). “All three criteria do not need to be
satisfied to support a finding of unfairness. A practice may be unfair because of the
degree to which it meets one of the criteria or because to a lesser extent it meets all three.
... Thus a violation of CUTPA may be established by showing either an actual
deceptive practice . . . or a practice amounting to a violation of public policy.” (Citations
omitted; internal quotation marks omitted.) Cheshire Mortgage Service, Inc. v. Montes,
223 Conn. 80, 106, 612 A.2d 1130 (1992).

In sixteen separate subparagraphs, the plaintiff alleges conduct by the defendants
that constitutes unfair or deceptive acts under CUTPA. The bulk of those claims involve
the defendants’ failure to include Scott’s deferred compensation agreement on the
financial statements produced to the plaintiff, They also include Scott’s threat to destroy
the written agreements; the “looting” of SSP by doubling officer loans to Scott in
violation of those agreements; the manner in which SSP buildings were transferred; and

the false claim that SSP was insolvent in 2007.
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There must be aggravating factors present, such as bad faith conduct or violation
of some concept of fairness, in order sufficiently to plead a CUTPA claim based upon a
breach of contract. See Landmark Investment Group, LLC v. Chung Family Realty
Partnership, LLC, 125 Conn. App. 678, 708, 10 A.3d 61 (2010), cert. denied, 300 Conn.
914, 13 A.3d 1100 (2011) (upholding finding of aggravating factors sufficient to prove a
violation of CUTPA where, in addition to a breach of an employment contract, the
defendant engaged in multiple false misrepresentations and other acts exhibiting “a
pattern of bad faith conduct, seeking to escape its contractual obligations unfairly while
negotiating a more favorable offer with . . . a third party”).

This court has found that events described in the tenth count of the complaint, at
paragraphs 51a through 51gq, did, indeed, take place. The court has already concluded
that the defendants’ conduct was fraudulent. The court also finds that the conduct
described in the foregoing paragraphs of count ten constituted a scheme. That scheme
was composed of a related, orchestrated series of actions designed to deprive the plaintiff
of his contractual rights by means that were unfair and deceptive. The defendants’ course
of conduct was both unethical and unscrupulous, and it caused grievous financial injury
to the plaintiff.

The defendants’ principal argument is that it did not violate CUTPA because a
CUTPA claim may not lie “for activities that are incidental to an entity’s primary trade or
commerce.” (Internal quotation marks omitted.) Sovereign Bank v. Licata, 116 Conn.
App. 483, 494, 977 A.2d 228 (2009), appeal dismissed, 303 Conn. 721, 36 A.3d 662
(2012). The defendants argue that neither Scott nor SSP is in the business of selling

businesses or stock options, but rather, the defendants are in the business of selling
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swimming pools. In response, the plaintiff contends that our Supreme Court has not
directly addressed this issue, and that the defendants rely on Appellate Court authority
that does not conform to the legislative intent that CUTPA be liberally construed.

Our Appellate Court has held that “a plaintiff must have at least some business
relationship with the defendant in order to state a cause of action under CUTPA.”
(Emphasis in original.) Pinette v. McLaughlin, 96 Conn. App. 769, 778, 901 A.2d 1269,
cert. denied, 280 Conn. 929, 909 A.2d 958 (2006); see Ventres v. Goodspeed Airport,
LLC, 275 Conn. 105, 157, 881 A.2d 937 (2005), cert. denied, 547 U.S. 1111, 126 S. Ct.
1913, 164 L. Ed. 2d 664 (2006) (alleged business relationship between land trust and
airport held insufficient to support a CUTPA claim, rejecting argument that land trust and
airport were competing for airspace).” In the present case, although there is obviously a
business relationship between the plaintiff and the defendants, the defendants are not in
the business of selling businesses. Even though the plaintiff is correct that Scott agreed
to sell SSP on three separate occasions, Scott never actually consummated any of those
sales. Although the question is a close one, the court finds that the defendants are in the
business of selling swimming pools, not businesses. The defendants’ conduct in their
dealings with the plaintiff, even though unscrupulous, was incidental to their primary

trade or commerce. Consequently, the CUTPA claim cannot prevail. Phillips Industrial

2 n Ventres, it was alleged that the airport cut down trees on land trust property in order to maintain the
airport’s runway approach slope. Id., 154. The land trust attempted to support its CUTPA claim by
arguing that it was in the business of protecting natural resources and the airport was competing with the
land trust for the airspace occupied by the trees that were improperly removed. Id., 157. The Supreme
Court rejected that argument, holding that such a conclusion “would convert every trespass claim involving
business property into a CUTPA claim.” 1d. The Supreme Court also rejected the land trust’s theory that it
was “‘competing’ with the airport defendants for the rights to airspace over their properties.” Id. The court
found that their relationship “cannot be characterized as competitive in any ordinary business sense.
Rather, before the clear-cutting, the relationship was merely one of neighboring landowners. After the
clear-cutting, the relationship was one of landowner and trespasser.” Id. Consequently, the court rejected
the claim that there was a business relationship between the two defendants and held that the trial court had
properly stricken the CUTPA cross-claim. Id., 157-58.
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Service Corp. v. Connecticut Light & Power Co., Superior Court, judicial district of
Waterbury, Complex Litigation Docket, Docket No. X02-CV-98-04099665-S (June 18,
1999, Sheldon, J.) (24 Conn. L. Rptr. 641, 643) (“‘mere’ unscrupulousness in the conduct
of business activities is not actionable under CUTPA unless it occurs in that portion of
such activities which constitutes the conduct of any trade or commerce . . .” (emphasis in
original)).

For all of the foregoing reasons, the court finds for the defendants on count ten of
the complaint.

H
Statute of Limitations

In their first special defense, the defendants allege that the causes of action set
forth in the plaintiff’s first, sixth, seventh and tenth counts are barred by the applicable
statute of limitations, General Statutes § 52-577.% The plaintiff claims that the statute of

limitations does not bar his claim because of the continuing course of conduct doctrine.*

2 The court has found against the plaintiff on the tenth count of the complaint and, therefore, will not
discuss the applicability of the statute of limitations special defense relative to that count, In addition, the
court notes that the defendants’ fourth special defense, purportedly applicable to all counts, alleges that the
plaintiff’s claims are barred by “General Statutes § 49-33a.” No such statute exists. The defendants may
be referring to General Statutes § 47-33a, but that section applies to a claim for specific performance of a
contract for the sale of real estate. The plaintiff has not asserted a claim for specific performance of a sale
of real estate fo him. He seeks specific performance of the SOPA and the SLA. The SOPA does not call
for the transfer of real estate to the plaintiff; and the plaintiff has made clear that he does not seek specific
performance of paragraph five of the SLA, a paragraph that gives the plaintiff an option to purchase real
estate. Compare Compl. Prayer for Relief § 1 with PL.’s Response Mem. 28, December 18, 2013. The
SOPA dealt with the plaintiff’s right to purchase stock; the SLA provided, at paragraph three, that Sco
was to purchase SSP buildings in 2003. In summary, General Statutes § 47-33a has no application to this
case and the court will not further address the defendants’ fourth special defense.

* In his reply, the plaintiff simply denied the defendants’ first special defense. The “continuing course of
conduct doctrine . . . must be pleaded in avoidance of a statute of limitations special defense.”
Beckenstein Enterprises-Prestige Park, LLC v. Keller, 115 Conn. App. 680, 688, 974 A.2d 764, cert.
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The “continuing course of conduct” doctrine will toll the statute of limitations
“[w]hen the wrong sued upon consists of a continuing course of conduct . . . .” (Internal
quotation marks omitted.) Giulietti v. Giulietti, 65 Conn. App. 813, 833, 784 A.2d 905,
cert. denied, 258 Conn. 946, 788 A.2d 95 (2001). In Watts v. Chittenden, 301 Conn. 575,
587-88, 22 A.3d 1214 (2011), our Supreme Court explained that, “[i]n examining the use
of the continuing course of conduct doctrine, we are mindful of the nature of the doctrine
as Chief Judge Richard Posner of the Seventh Circuit Court of Appeals has explained: A
violation is called ‘continuing,’ signifying that a plaintiff can reach back to its beginning
even if that beginning lies outside the statutory limitations period, when it would be
unreasonable to require or even permit him to sue separately over every incident of the
defendant’s unlawful conduct. The injuries about which the plaintiff is complaining in
[these] case[s] are the consequence of a numerous and continuous series of events . . . .
When a single event gives rise to continuing injuries . . . the plaintiff can bring a single
suit based on an estimation of his total injuries, and that mode of proceeding is much to
be preferred to piecemeal litigation despite the possible loss in accuracy. Butin [cases in
which the continuing course of conduct doctrine is applicable, each incident increases the
plaintiff’s injury]. Not only would it be unreasonable to require him, as a condition of
preserving his right to have [the full limitations period] to sue . . . to bring separate suits

[during the limitations period] after each [incident giving rise to the claim]; but it would

denied, 293 Conn. 916, 979 A.2d 488 (2009). Although the defendants appear to dispute the applicability
of the continuing course of conduct doctrine to the facts of this case, the defendants did not argue that this
doctrine is foreclosed to the plaintiff due to his failure to plead it pursuant to Practice Book § 10-57. See
Mollica v. Toohey, 134 Conn. App. 607, 611 n.3, 39 A.3d 1202 (2012).
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impose an unreasonable burden on the courts to entertain an indefinite number of suits
and apportion damages among them.” (Internal quotation marks omitted.)

In order to trigger the continuing course of conduct doctrine, a plaintiff must
demonstrate that the defendant committed an initial wrong and breached a duty that
remained in existence after commission of the original wrong. Giulietti v. Giulietti,
supra, 65 Conn. App. 834. “Where [our Supreme court has] upheld a finding that a duty
continued to exist after the cessation of the ‘act or omission’ relied upon, there has been
evidence of either a special relationship between the parties giving rise to such a
continuing duty or some later wrongful conduct of a defendant related to the prior act.”
(Emphasis added.) Fichera v. Mine Hill Corp., 207 Conn. 204, 210, 541 A.2d 472
(1988). “[T]hat continuing wrongful conduct may include acts of omission as well as
affirmative acts of misconduct . . ..” (Internal quotation marks omitted.) Haas v. Haas,
137 Conn. App. 424, 433, 48 A.3d 713 (2012). “The continuing course of conduct
doctrine is conspicuously fact-bound.” (Internal quotation marks omitted.) Id.

In the present case, the first count of the complaint alleges fraud, and the sixth and
seventh counts allege breach of the covenant of good faith and fair dealing. General
Statutes § 52-577 provides that “[n]o action founded upon a tort shall be brought but
within three years from the date of the act or omission complained of.” Fraudulent
misrepresentation, as alleged in count one of the complaint, is a tort; Kramer v. Petisi,
285 Conn. 674, 684 n.9, 940 A.2d 800 (2008); and so is subject to the provisions of
General Statutes § 52-577.

Counts six and seven allege violations of the covenant of good faith and fair

dealing, and are not governed by General Statutes § 52-577. “[A] claim brought pursuant
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to a contract, alleging a breach of the implied covenant of good faith and fair dealing,
sounds in contract because [e]very contract imposes upon each party a duty of good faith
and fair dealing in its performance and its enforcement. . . . To constitute a breach of
[that duty], the acts by which a defendant allegedly impedes the plaintiff’s right to
receive benefits that he or she reasonably expected to receive under the contract must
have been taken in bad faith. .. . Such a claim is therefore subject to the six year contract
statute of limitations as provided in § 52-576.” (Citation omitted; internal quotation
marks omitted.) Bellemare v. Wachovia Mortgage Corp., 94 Conn. App. 593,610, 894
A.2d 335 (2006), aff’'d on other grounds, 284 Conn. 193, 931 A.2d 916 (2007).3° As will
be discussed, the defendants’ fraudulent conduct continued through August 14, 2009.
Thus, counts six and seven are not barred by the six year statute of limitations.

As this court previously found, the defendants defrauded the plaintiff beginning
prior to the 2001 execution of the EA, SOPA and SLA, and they continued that course of
fraudulent conduct during and after the plaintiff’s tenure with SSP. The transfer of the
SSP buildings on March 31, 2007, was a part of the defendants’ fraudulent scheme, as
was the August 14, 2009 false claim that the defendants lacked the funds to continue the

arbitration.?®

% The Supreme Court did not grant certiorari with respect to the question of whether the six-year statute of
limitations applies to claims of breach of the covenant of good faith and fair dealing, and explicitly stated
that it would not address that claim. Bellemare v. Wachovia Mortgage Corp., 284 Conn. 193, 195 n.2, 931
A.2d 916 (2007); see Bellemare v. Wachovia Mortgage Corp., 280 Conn. 901, 907 A.2d 88 (2006)
(denying certification with respect to this issue).

* The court notes, as well, that there existed a special relationship among Scott, SSP and the plaintiff in
that the plaintiff was a minority shareholder in SSP and Scott was the majority shareholder. Scott, by
wrongfully terminating the plaintiff and barring the plaintiff from exercising his rights under the SOPA,
breached his fiduciary duty to the plaintiff. Pacelli Bros. Transportation, Inc. v. Pacelli, 189 Conn. 401,
407-08, 456 A.2d 325 (1983).
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The defendants now claim that their August 14, 2009, email, asserting that “my
client informs me that it has no funds to pay for the continuation of the arbitration at this
time,” indicated only that SSP lacked funding for the arbitration, not that Scott, himself,
lacked funds. The court finds this claim to be disingenuous and disagrees with the
defendants’ view of the matter. The arbitration involved both SSP and Scott,
individually. The SOPA, which Scott signed in his individual capacity, imposed an
obligation on “the parties,” which includes Scott, to share the costs of the arbitration.
Furthermore, the arbitration named Scott, individually and as president of SSP. PX 37.
Thus, even though he was a party to the arbitration, Scott, as an individual, never
attempted to pay the costs of continuing the arbitration. The fraudulent conduct that
began in 2001 and continued to August 14, 2009, was conduct by Scott, acting both
individually and as president of SSP.

This action was served on April 14, 2011, well within three and six years of
August 14, 2009. Therefore, the statute of limitations will not serve to bar the claims in
counts one, six or seven. The court finds against the defendants on their first and fourth
special defenses.

b
Statute of Frauds

In their third special defense, the defendants contend that all counts implicating
the option to purchase real estate are in violation of the statute of frauds and so are barred
by General Statutes § 52-550. General Statutes § 52-550 (a) provides in relevant part:
“No civil action may be maintained in the following cases unless the agreement, or a

memorandum of the agreement, is made in writing and signed by the party, or the agent
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of the party, to be charged . . . (6) upon any agreement for a loan in an amount which
exceeds fifty thousand dollars.”

Our Supreme Court has “previously . . . applied the doctrine of equitable estoppel
to bar a party from asserting the statute of frauds as a defense so as to prevent the use of
the statute itself from accomplishing a fraud. . .. When estoppel is applied to bar a party
from asserting the statute of frauds, however, we also require that the party seeking to
avoid the statute must demonstrate acts that constitute “part performance’ of the contract.
... Specifically, [t]he acts of part performance . . . must be such as are done by the party
seeking to enforce the contract, in pursuance of the contract, and with the design of
carrying the same into execution, and must also be done with the assent, express or
implied, or knowledge of the other party, and be such acts as alter the relations of the
parties. . . . The acts also must be of such a character that they can be naturally and
reasonably accounted for in no other way than by the existence of some contract in
relation to the subject matter in dispute. . . . In the context of the statute of frauds,
therefore, we sometimes have referred to the application of estoppel as the ‘doctrine of
part performance . . . .”” (Citations omitted; internal quotation marks omitted.) Glazer v.
Dress Barn, Inc., 274 Conn. 33, 60-62, 873 A.2d 929 (2005).

The only option to purchase real estate that is even arguably at issue appears in
paragraph five of the SLA. That paragraph provides that, if the plaintiff exercises the
option set forth in the SOPA, “Scott will grant you the option to purchase the buildings
and the property on which they are located at the then current market value.” The
plaintiff opposes the defendants’ argument that the real estate purchase option set forth in

the SLA is barred by the statute of frauds. However, the plaintiff also takes the position
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that he does not seek specific enforcement of paragraph five of the SLA. Pl.’s Response
Mem. 28. Therefore, the issue of whether the statute of frauds applies in this case is moot
and the court will not address this issue further.
J
Damages

The plaintiff seeks damages for breach of the SOPA and SLA; for breaches of the
arbitration clauses; for breaches of the EA; and for fraud and violation of CUTPA. In
their fifth special defense, the defendants claim that the plaintiff has received $35,538.23
toward any sums due under the EA, SOPA and SLA. In their seventh special defense,
they argue that Scott is not individually liable under the EA. In their memorandum, they
contend that the plaintiff’s breach of contract damages, if any, are limited to a liquidated
damages provision. The defendants failed to address the damages issue relative to the
plaintiff’s claim of fraud.

(a)
Damages for Breach of Contract

The court has found that SSP breached the EA, and that both SSP and Scott
breached the SOPA and the SLA, all of which are contracts. “It is axiomatic that the sum
of damages awarded as compensation in a breach of contract action should place the
injured party in the same position as he would have been in had the contract been
performed. ... The injured party . . . is entitled to retain nothing in excess of that sum
which compensates him for the loss of his bargain. . . . Guarding against excessive
compensation, the law of contract damages limits the injured party to damages based on

his actual loss caused by the breach. ... The concept of actual loss accounts for the
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possibility that the breach itself may result in a saving of some cost that the injured party
would have incurred if he had had to perform. . .. In such circumstances, the amount of
the cost saved will be credited in favor of the wrongdoer . . . that is, subtracted from the
loss . . . caused by the breach in calculating [the injured party’s] damages.” (Internal
quotation marks omitted.) Hees v. Burke Construction, Inc., 290 Conn. 1, 7-8,961 A.2d
373 (2009). It is also well established “that the burden of proving damages is on the
party claiming them. . .. When damages are claimed they are an essential element of the
plaintiff’s proof and must be proved with reasonable certainty.” (Internal quotation
marks omitted.) FCM Group, Inc. v. Miller, 300 Conn. 774, 804,17 A.3d 40 (2011); see
Carrano v. Yale-New Haven Hospital, 279 Conn. 622, 646, 904 A.2d 149 (2006)
(“[d]amages are recoverable only to the extent that the evidence affords a sufficient basis
for estimating their amount in money with reasonable certainty” (internal quotation
marks omitted)).
(D
Stock Option Purchase Agreement and Supplemental Letter Agreement
The plaintiff asserts that the “benefit of the bargain” under the SOPA is $4
million, based on the value of the balance of the SSP stock he would have acquired, i.e.,
the value of ninety percent of the SSP stock, less the purchase price stated in the SOPA,
together with the income he reasonably expected to earn as owner of SSP. PL.’s Post
Trial Mem. 33. He argues that this reflects his expectation interest and will put him in as
good a position as he would have been had the defendants performed under the

agreements. See Little Mountains Enterprises, Inc. v. Groom, 141 Conn. App. 804, 809,
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64 A.3d 781 (2013). He also seeks interest, at the rate of ten percent, from March 2007,
the date of the breach, to the present. General Statutes § 37-3a.

This court concludes that the evidence as to what the plaintiff “reasonably
expected to earn” as owner of SSP is too speculative to form the basis for an award of
damages. The vagaries of SSP’s probable future growth and performance under the
plaintiff’s leadership preclude the court from determining damages based on the
foregoing theory. See American Diamond Exchange, Inc. v. Alpert, 302 Conn. 494, 510-
11, 28 A.3d 976 (2011).

A more reliable damage calculation lies with the plaintiff’s alternate ‘“‘benefit of
the bargain” contention. The latter calculation is based on the salary the plaintiff was
paid during his employment with S.SP, plus benefits, for the ten-year period he planned to
own SSP after he purchased it in 2007, reduced by the earnings he acquired from
substitute employment and unemployment compensation.

As of October 1, 2002, the plaintiff was being paid $142,153, plus benefits valued
at $32,850. See PX 21, § 4. Thus, the plaintiff’s total annual compensation package was
$175,003. That figure, over ten years, equals $1,750,030. The plaintiff’s substitute
employment and unemployment compensation after his employment was terminated
totaled $408,970.60. That figure, subtracted from $1,750,030, equals $1,341,059.40.
The court finds that the latter figure is an appropriate measure of the “benefit of the
bargain” owed to the plaintiff as damages resulting from the defendants’ breach of the
SOPA.

The defendants argue that the SOPA limits the plaintiff’s damage claim. The

SOPA provides that the plaintiff had until March 31, 2007, to exercise the right to
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purchase Scott’s stock for $906,115. The defendants argue that Section 2.3 (a) of the
SOPA provides that the plaintiff would have to sell his stock back to Scott “upon
termination for any reason.” Defs.’ Post Trial Mem.16, December 4, 2013.

The defendants’ argument does not accurately reflect the language of Section 2.3
(a) of the SOPA. That section provides in relevant part that “[i}f Whitney’s employment
by the Company terminates or Whitney terminated his employment with the Company
for any reason other than death,” then Whitney was obligated to sell his stock back to the
defendants. The use of the disjunctive “or” makes clear that the termination “for any
reason other than death” language only applies if Whitney terminated his employment.
See State v. Vakilzaden, 272 Conn. 762, 771 n.15, 865 A.2d 1155 (2005) (use of the
disjunctive “or” makes clauses separated by that word independent and equal in weight).
The reference to a situation in which the plaintiff’s employment “terminates” is not
similarly unrestricted. Therefore, a fair reading of the SOPA, read as a whole, requires
the conclusion that actions by Scott or SSP leading to the plaintiff’s termination are
governed by the SOPA provisions involving termination for “adequate cause.” Compare
PX 3 912.3 (e), (f) with PX 21 ] 8.3. “When interpreting a contract, we construe the
contract as a whole and all relevant provisions are considered when determining the
intent of the parties.” (Citations omitted; internal quotation marks omitted.) Hilb Rogal
& Hobbs Co. v. Randall, 115 Conn. App. 89, 96, 971 A.2d 796, cert. granted on other
grounds, 293 Conn. 913, 978 A.2d 1110, 293 Conn. 934, 981 A.2d 1078 (2009).

The SOPA addresses a situation where, as here, the plaintiff is terminated without
adequate cause, and provides that, if the plaintiff is paid the damages allowed by the EA,

he will also be paid $26,000 for his shares of SSP stock plus taxes due for the transfer.
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PX 3 9 2.3 (f). The SOPA also gave the plaintiff the right, exercisable after April 1,
2007, but before July 1, 2007, to purchase Scott’s SSP stock for $1,270,873. That
purchase, if it had taken place, would have triggered additional, subsequent obligations
between the parties.

Paragraph 8.4 is the relevant provision of the EA that was referenced in the SOPA
regarding damages upon termination. That paragraph provides that, if the plaintiff was
terminated without adequate cause, his damages are limited to “the lesser of his actual
damages or the sum of $150,000 plus [$26,000 for the price of his SSP shares and the
taxes due on the transfer of those shares] . ...” PX 21 { 8.4. Although the SOPA refers
to the damages allowed under the EA, the SOPA does not provide that, in the event the
defendants breach the SOPA, the plaintiff’s sole remedy for his termination for
inadequate cause is the price to be paid for his SSP shares. In short, the SOPA does not
include a liquidated damages clause.

@
Employment Agreement

As previously discussed, the EA provides for liquidated damages, owed by SSP to
the plaintiff, in the amount of $150,000, plus the price of the plaintiff’'s SSP shares
($26,000) and the taxes due on the transfer of those shares, minus payments made in the
amount of $35,538.23 (which the plaintiff does not dispute). DX WW. The court awards

the plaintiff $138,461.77 for SSP’s breach of the EA.?’

2" The court finds that the plaintiff made every appropriate effort to mitigate his damages following his
wrongful termination of employment.
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3)
Arbitration

Both Scott and SSP breached the arbitration agreement by not completing the
arbitration proceeding as they had promised in the SOPA. The plaintiff calculates the
cost of the arbitration, to him, at “approximately $65,000 to $80,000” but, in his
testimony, he indicated that at least a portion of the latter figure includes his attorney’s
fees, which the court does not award for breach of the agreement to arbitrate. The court
awards the plaintiff $65,000 for his costs of arbitration. PX 54; PX 55.

(b)
Damages for Fraud

The plaintiff argues that he is entitled to “benefit of the bargain” damages for the
defendants’ fraud and violation of CUTPA. See Leisure Resort Technology, Inc. v.
Trading Cove Associates, 277 Conn. 21, 33, 889 A.2d 785 (2006). The court has found
for the defendants on the CUTPA claim and so will not consider any damages claim
under CUTPA.

However, the court has found for the plaintiff on the claim of fraud, and so it is
appropriate to assess the appropriate damages for the defendants’ fraudulent conduct,
“[T]he general rule is that plaintiffs may not recover for the same loss in both contract
and in tort. If the damages for two causes of action are the same, then the damages award
merges.” 22 Am. Jur. 2d 71, Damages § 40 (2013). Therefore, in order to determine
whether the plaintiff is entitled to recover damages beyond those awarded for breach of
contract, it is necessary to determine what damages, appropriate as a result of the

defendants’ fraudulent conduct, have not already been awarded for their breach of the
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EA, SOPA and SLA. See Ulbrich v. Groth, 310 Conn. 375, 406, 78 A.3d 76 (2013).

“In an action for fraud, the plaintiffs are entitled to punitive damages, in addition
to general and special damages. . . . The [purpose] of awarding punitive damages is not
to punish the defendant for his offense, but to compensate the plaintiff for his injuries. . . .
The rule in this state as to torts is that punitive damages are awarded when the evidence
shows a reckless indifference to the rights of others or an intentional and wanton
violation of those rights.” (Citations omitted.) DeSantis v. Piccadilly Land Corp., 3
Conn. App. 310, 315,487 A.2d 1110 (1985).

In the present case, the defendants not only cost the plaintiff the benefit of the
bargain, but they also tricked him into leaving a secure employment position by making
promises that they had no intention of keeping. There were significant consequential
damages to the plaintiff that arose from the defendants’ fraudulent actions. The
defendants’ false promises had the effect of usurping fifty-seven months of the plaintiff’s
working life. It is true that the plaintiff was well-compensated during those fifty-seven
months, but, at the end of that time, the defendants wrongfully and falsely terminated the
plaintiff’s employment. The plaintiff was then faced with the prospect of acquiring new
employment, but that prospect was burdened by the fact that he had been out of his
primary occupation for nearly five years; he was a job-seeker who had been terminated
from his previous employment; and he was fifty-six years of age when he was forced
back into the job market. Further, the secure financial future that had awaited him, had

the defendants lived up to their promises, was completely eliminated by the defendants’

wrongful actions.
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The defendants made their initial misrepresentations to the plaintiff for the
purpose of inducing him to accept employment with SSP, knowing that, in the end, he
would be sorely injured by their conduct. The best that can be said of the defendants is
that they were recklessly indifferent to the rights of the plaintiff. The plaintiff is entitled,
not only to the benefit of the bargain, but also to punitive damages for the damage done
to his employment prospects and for depriving him of a financial future that he lost due to
the defendants’ fraudulent conduct.

Based on all of the court’s findings, the court concludes that it is appropriate to
award the plaintiff $250,000 in punitive damages.?®

K
Breach of Confidentiality Agreement

In the fifth count of the defendants’ counterclaim, they allege that the plaintiff
improperly disclosed confidential financial information in violation of a confidentiality
agreement, dated October 15, 2008, involving the plaintiff, SSP and Scott. The
defendants contend that the disclosure caused them to “suffer loss of competitive
advantage . . . .” The defendants argue that the plaintiff’s breach of the agreement is
established by the court’s orders that appear in the court file at numbers 102.01, 113.01,

124, 151.01 and 151.02.%°

2 In his brief, the plaintiff seeks damages for emotional distress. However, he did not specially plead
emotional distress, nor did he include a claim for emotional distress in his prayer for relief. Kilduffv.
Adams, Inc., 219 Conn. 314, 326, 593 A.2d 478 (1991) (such damages must be specially pleaded). The
court will not award damages for emotional distress.

¥ However, even though the defendants refer to orders 151.01 and 151.02 in their memorandum, they state,
in a footnote to that discussion, that they are not seeking attorney’s fees relative to those two orders.

60

A'lo)\ Page 141 of 471



This court has concluded that the documents at issue cannot, pursuant to the rules
of this court, remain sealed. See Ruling No. 220.20, September 25, 2013. Second, the
defendants did not establish, and the court does not find, that any documents filed with
this court “caused them to suffer loss of competitive advantage . . . .” Even if the
defendants had made such a showing, the relief they seek in their memorandum is limited
to “a hearing . . . to prove the attorney’s fees incurred by SSP.” Defs.’ Post Trial Mem.
34. The confidentiality agreements upon which the defendants rely do not provide for an
award of attorney’s fees in the event that either party breaches any of those agreements.
See DX GGG.

“[W]e have often explained that Connecticut adheres to the ‘ American rule’
regarding attorney’s fees. Under the ‘American rule,” in the absence of statutory or
contractual authority to the contrary, a successful party is not entitled to recover
attorney’s fees or other ordinary expenses and burdens of litigation . . . . There are few
exceptions. For example, a specific contractual term may provide for the recovery of
attorney’s fees and costs . . . or a statute may confer such rights.” (Citations omitted;
internal quotation marks omitted.) Total Recycling Services of Connecticut, Inc. v.
Connecticut Oil Recycling Services, LLC, 308 Conn. 312, 326-27, 63 A.3d 896 (2013).
The defendants did not establish, nor even claim, that any such exception to the
“American rule” applies in this case. The court finds for the plaintiff on the fifth count of

the counterclaim.
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\Y
CONCLUSION

For all of the foregoing reasons, the court finds for the plaintiff on counts one,
four, five, six and seven. The court finds for the defendants on count ten. The court
awards damages to the plaintiff for counts one, four, five, six and seven in the amount of
$1,544,521.10. In addition, the court awards damages to the plaintiff for count seven in
the amount of $250,000 for a total damage award of $1,794,521.10. Of the foregoing
damage total, $138,461.77 is owed by defendant SSP, only. Scott and SSP are jointly
and severally liable for the balance of the damage award. The court allows interest to the
plaintiff, and against both defendants, at the rate of ten percent per year. General Statutes
§ 37-3a(a); DiLieto v. County Obstetrics & Gynecology Group, P.C., 310 Conn. 38, 48-
49, 74 A.3d 1212 (2013). The court finds against the defendants on their counterclaims.

So ordered.

BY THE COURT,

//ﬁ\() 4\&3’—

A. Danaher III
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STATE OF CONNECTICUT
LLI-CV-09-5007099-S : SUPERIOR COURT

WALTER WHITNEY : JUDICIAL DISTRICT OF
9 Church Hill Road LITCHFIELD
Washington, CT .

AT LITCHFIELD

VS.

J.M. SCOTT ASSOCIATES, INC.
75 Washington Road
Woodbury, CT

JAMES M. SCOTT

45 Tanner Hill Road

Warren, CT

SCOTT SWIMMING POOLS, INC. : March 26, 2014
75 Washington Road

Woodbury, CT

JUDGMENT
Present: Hon. John A. Danaher, Il, Judge

This action was Commenced by the plaintiff, Walter Whitney, in Litchfield
Superior Court by writ and complaint served on the defendants James M. Scott, J.M.
Scott Associates, Inc., and Scott Swimming Pools, Inc. on April 4, 2011, with a return
date of May 10, 2011. The plaintiff claimed breaches of multiple contracts, breach of the

covenant of good faith and fair dealing, fraud and violation of Connecticut's Unfair Trade
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Practices Act. Thence, to a later date the defendants counterclaimed on grounds of
breach of contract, abuse of process and vexatious litigation.

All claims against J.M. Scott Associates, Inc. having been resolved or withdrawn,
the matter proceeded to trial before the Court. The Court took evidence and heard
testimony on May 21, 22, 23, 24, June 19, 20, 21, July 10, 11, 12, 17, 18, 19, 23, 24, 25
and 30, 2013. The Court, having heard the parties and considered all testimony and
evidence, finds in favor of the plaintiff on all counts of the complaint with the exception
of plaintiff's claim pursuant to the Connecticut Unfair Trade Practices Act. The Court
also finds in favor of the plaintiff on all of defendants’ counterclaims. It is therefore
adjudged that the plaintiff shall be entitled to recover the amount of $138,461.77 against
the defendant Scott Swimming Pools, Inc. only, and that the plaintiff shall be entitled to
recover the amount of $1,656,059.33 against the defendants James M. Scott and Scott
Swimming Pools, Inc., jointly and severally. The plaintiff is atas awarded ecstomgmt

interest at the rate of ten percent annually, against both defendants jointly and severally.

WHEREFORE, judgment may enter in accordance with the Memorandum of

Decision issued as of this date.

BY THE COURT, ( Dowarer, 77 )

——
—

Ceare > V IR DAE, GSSTT TR
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DOCKET NUMBER: LLI-CV-09-5007099-S  : SUPERIOR COURT

WHITNEY, WALTER : JUDICIAL DISTRICT OF LITCHFIELD
V. : AT LITCHFIELD
J. M. SCOTT ASSOCIATES INC., ET AL : MAY 2, 2014
MOTION TO REARGUE

Pursuant to Practice Book §11-11, the defendants respectfully move to reargue
the decision of the court rendered in this matter, reserving all rights on appeal, including
the right to raise any and all claims of error even if not set forth below, see Santopietro

v. New Haven, 239 Conn. 207, 211-21 (1996), for the following reasons:

1. By decision dated March 26, 2014, the Court (Danaher, J.) entered
judgment for the plaintiff;

2. On page 55 of the decision, the Court calculated damages for a ten (10)
year period commencing, presumably, in 2007;

3. The Court credited past earnings in the amount of $408,970.60. No
allowance was made for the earning capacity of the plaintiff for any period
of time.

4, The evidence established that the plaintiff earned $99,598.64 in the last
full year of employment in banking before his tenure with the defendant,

Scott Swimming Pools, Inc. See Plaintiff's Exhibit 53, p. 1.

P.B. §11-11 MOTION
ORAL ARGUMENT NOT REQUESTED
TESTIMONY NOT REQUIRED

1

GOLDMAN, GRUDER & WOODS, LLC » ATTORNEYS AT LAW
105 TECHNOLOGY DRIVE « TRUMBULL, CONNECTICUT 06611 « (203) 880-5333 =

JURIS NO. 411134
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5. The evidence established that the plaintiff earned the following in banking

employment after his tenure with the defendant, Scott Swimming Pools,

Inc.:
a. Year — 2009 $96,781.15;
b. Year — 2010 $95,956.80;
c. Year — 2011 $96,185.26
See Plaintiff's Exhibit 53.
6. Projecting future earning capacity based upon past earnings is reasonable

and appropriate. See Duncan v. Mill Management Co. of Greenwich, Inc.,

308 Conn. 1, 36 - 37 (2013); Marchetti v. Ramirez, 240 Conn. 49, 54-55

(1997).

7. The failure to including the plaintiff's earning capacity in the future results
in a windfall for the plaintiff.

Wherefore, the defendants move to reargue that aspect of the decision.

THE DEFENDANTS

By_ /s/ 305547

Bruce L. Elstein

Goldman, Gruder & Woods, LLC

105 Technology Drive

Trumbull, CT 06611

Email: belstein@goldmangruderwoods.com

2

GOLDMAN, GRUDER & WOODS, LLC « ATTORNEYS AT LAW
105§ TECHNOLOGY DRIVE « TRUMBULL, CONNECTICUT 06611 = (203) 880-5333 -

JURIS NO. 411134
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ORDER 431195

DOCKET NO: LLICV095007099S SUPERIOR COURT
WHITNEY,WALTER JUDICIAL DISTRICT OF LITCHFIELD
\% AT LITCHFIELD

J. M. SCOTT ASSOCIAT
5/19/2014

-]
S
m
=

ORDER REGARDING:
05/02/2014 232.00 MOTION TO REARGUE/RECONSIDER

The foregoing, having been considered by the Court, is hereby:
ORDER: DENIED
431195

Judge: JOHN A DANAHER

LLICV095007099S 5/19/2014 Page 1 of 1
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Walter Whitney v. J.M. Scott Associates, Inc., LLI-CV-09-5007099-S — continuation
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Appeal filed by
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Court ] Jury J.D. of Litchfield at Litchfield
Trial court judges being appealed List all trial court docket numbers, including all location prefixes
Danaher, J. LLI-CV-09-5007099-S

All other trial court judge(s) who were involved with the case

Pickard, J., Roche, J., Trombley, J.

Judgment for (Where there are multiple parties, specify any individual party or parties for whom judgment may have been entered.)
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The plaintiff appeals from the decision of the trial court in favor of the defendants
on Count Ten of the plaintiff's second amended revised complaint, brought pursuant to
Connecticut's Unfair Trade Practices Act, C.G.S. § 42-110b(a). The trial court found in
favor of the plaintiff on the remaining counts of the complaint.

{N5004384}
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HORTON, SHIELDS & KNOX, P.C. - ATTORNEYS AT LAW
90 GILLETT STREET ‘HARTFORD, CT - (860) 522-8338 - JURIS NO. 38478

@

(LLI-CV-09-5007099-S)
A.C.

APPELLATE COURT
WALTER WHITNEY
VS.
J.M. SCOTT ASSOCIATES, INC., et al. JUNE 3, 2014
DOCKETING STATEMENT

Pursuant to Practice Book § 63-4(a)(3), the Defendants, James M. Scott and Scott

Swimming Pools, Inc., provides the following information:

A. Parties:

Plaintiff:

Walter Whitney
9 Church Hill Road
Washington Depot CT 06794

Plaintiff's Counsel:
Attorney Ann H. Rubin
Attorney Sarah S. Healy
CARMODY & TORRANCE, LLP
50 Leavenworth Street

PO Box 1110

Waterbury CT 06721

Defendants:

James M. Scott
45 Tanner Hill Road
Warren Ct 06754

Scott Swimming Pools, Inc.
75 Washington Road
Woodbury CT 06798

Defendants’ Trial Counsel:
Attorney Bruce L. Elstein
GOLDMAN GRUDER & WooDs, LLC
105 Technology Drive

Trumbull CT 06611

IS

FILED
JUN -3 2014

FPPELLATE CLERK'S OFFICE
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HORTON, SHIELDS & KNOX, P.C. - ATTORNEYS AT LAW

90 GILLETT STREET ‘HARTFORD, C

T - (860) 522-8338 - JURIS NO. 38478

?

Defendants’ Appellate Counsel:

Attorney Kenneth J. Bartschi
Attorney Karen L. Dowd
HORTON, SHIELDS & KNox, PC
90 Gillett Street

Hartford CT 06105

B. None
C. There were exhibits.

D. N/A

DEFENDANTS, JAMES M. SCOTT &
SCOTT SWIMMING POOLS, INC.,

Byzlwﬁ Y fuds L
Kenneth J. Bartschi *

Karen L. Dowd

Horton, Shields & Knox, P.C.
90 Gillett Street

Hartford CT 06105

Juris No. 38478

Phone: 860-522-8338

Fax: 860-728-0401
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AC.

(LLI-CV-09-5007099-S)

WALTER WHITNEY

VS.

J.M. SCOTT ASSOCIATES, INC, et al.

DOCKETING STATEMENT

APPELLATE COURT

June 19, 2014

STATE OF CONNECTICUT

Pursuant to Practice Book § 63-4(a)(3) the plaintiff, Walter Whitney, hereby

submits the following Docketing Statement:

A. NAMES AND ADDRESSES OF ALL PARTIES, COUNSEL AND

PERSONS HAVING A LEGAL INTEREST IN THE CAUSE SUFFICIENT

TO RAISE A SUBSTANTIAL QUESTION WHETHER A JUDGE

SHOULD BE DISQUALIFIED.

Plaintiff:

Walter Whitney
9 Church Hill Road
Washington, CT 06794

Plaintiff's Trial and Appellate Counsel:

Ann H. Rubin

Sarah S. Healey

Carmody Torrance Sandak & Hennessey LLP
50 Leavenworth Street

Waterbury, CT 06702

Phone: 203-573-1200

Facsimile: 203-575-2600
arubin@carmodylaw.com
shealey@carmodylaw.com

Firm Juris No.: 008512

{N5005827}
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Defendants:

James M. Scott
45 Tanner Hill Road
Warren, CT 06754

Scott Swimming Pools, Inc.
75 Washington Road
Woodbury, CT 06798

Defendants’ Trial Counsel:

Bruce L. Elstein, Esq.

Goldman Gruder & Woods, LLC

105 Technology Drive

Trumbull, CT 06611

Phone: (203) 880-5333

Fax: (203) 880-5332
belstein@goldmangruderwoods.com

Defendants’ Appellate Counsel:

Kenneth J. Bartschi, Esq.

Horton, Shields & Knox, P.C.

90 Gillett Street

Hartford, CT 06105

Juris. No. 38478

Phone: (860) 522-8338

Fax: (860) 728-0401
kbartschi@hortonshieldsknox.com

The plaintiff is not aware of any additional persons having an interest in the

subject matter of this appeal.

{N5005827}
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B. CASE NAMES AND DOCKET NUMBERS OF ALL PENDING APPEALS
WHICH ARISE FROM SUBSTANTIALLY THE SAME CONTROVERSY
AS THIS OR INVOLVE CLOSELY RELATED ISSUES.

Defendants James Scott and Scott Swimming Pools, Inc. have also appealed the
Trial Court judgment. That appeal was filed on June 3, 2013. No docket number has

been assigned yet.

C. EXHIBITS IN TRIAL COURT

There were exhibits in the trial court.

D. N/A

THE PLAINTIFF/CROSS APPELLANT,
WALTER WHITNEY

By: M/ﬁtlﬁdw
Ann H. Rubin
Sarah S. Healey

FOR: Carmody Torrance Sandak &
Hennessey LLP
50 Leavenworth Street
Waterbury, CT 06702
Phone: 203-573-1200
Facsimile: 203-575-2600
arubin@carmodylaw.com
shealey@carmodylaw.com
Firm Juris No.: 008512
His Attorneys

{N5005827}
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HORTON, SHIELDS & KNOX, P.C. - ATTORNEYS AT LAW
80 GILLETT STREET -HARTFORD, CT - (860) 522-8338 - JURIS NO. 38478

? D

(LLI-CV-09-5007099-S) : T
A.C. 36912 : APPELLATE COURT -, 7~
WALTER WHITNEY : LY
vs. : ' u ' )
J.M. SCOTT ASSOCIATES, INC., stal, - OCTOBER9,2014 . ' 1.
Tt ;
MOTION FOR ARTICULATION " =

Pursuant to Practice Book § 66-5, the Defendants, James M. Scott and Scott
Swimming Pools, Inc., move the Court (Danaher, J.) to articulate its March 26, 2014 decision
as set forth below. The Defendants seek articulation as to the basis for the award of punitive

damages and the date from which interest runs.

l. Brief History

The Plaintiff, Walter Whitney, brought this action for breach of contract and other
claims, and the Defendants counterclaim. The matter was tried to the Court (Danaher, J.),
which in large part ruled in the Plaintiff's favor. The Defendant's appealed and the Plaintiff

cross appealed.

1. Specific Facts

In very broad strokes, the Plaintiff went to work for the Defendants and planned to buy
the business from Defendant Scott pursuant to a stock option purchase agreement. The
Defendants fired him before he could so, and the Plaintiff sued. His claims included fraud,
and the Court found in his favor on this count. The Court awarded $250,000 as “punitive
damages for the damage done to his employment prospects and for depriving him of a
financial future that he lost due to the defendants’ fraudulent conduct.” (MOD, 3/26/14, at
60.) The Court did not otherwise explain how it arrived at the $250,000 punitive damage

award.
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HORTON, SHIELDS & KNOX, P.C. - ATTORNEYS AT LAW
90 GILLETT STREET -HARTFORD, CT - (860) 522-8338 - JURIS NO. 38478

D €

Among the issues the Defendants raised in their preliminary statement of issues
pursuant to Practice Book § 63-4(a)(1) was the following: “Was the punitive damages award
erroneous because (a) it was not based on litigation costs or (b) if it was based on litigation
costs, the Defendants were not afforded the opportunity to challenge the reasonableness of
counsel fees?”

Because the Court did not explain how it arrived at the $250,000 figure, further
articulation is necessary to facilitate appeliate review. Accordingly, the Defendants request

the Court respond to the following question:

1. “What was the factual and legal basis for the Court's $250,000 punitive

damages award?”

The Court also awarded interest pursuant to Conn. Gen. Stat. § 37-3a, citing DiLieto
v. County Obstetrics & Gynecology Group, P.C., 310 Conn. 38, 48-49 (2013). (MOD,
3/26/14, at 62.) Earlier in the decision, the Court noted that the Plaintiff sought interest from
March 2007. (/d. at 55.) The Court did not indicate from what date interest begins to run,
which may raise an issue as to the propriety of the interest award. Accordingly, the

Defendants request the Court to respond to the following questions:

2. Did the Court intend its interest order to run from the date of the
judgment?
3. If the Court intended its interest order to run from a date prior to

judgment, (a) what is the date interest begins to run and (b) what is the legal and

factual basis for that starting date?
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M. Legal Basis

Practice Book § 66-5 provides authority for the Court to articulate aspects of its
decision in response to a party's motion. Articulation facilitates appellate review by
explaining ambiguities or gaps in the record so that the reviewing court has a better
understanding of the basis of the trial court’s decision for review. Kiniry v. Kiniry, 299 Conn.
308, 327 (2010). An articulation, however, should not be used to substitute a new decision
or change the reasoning or basis of a previous decision. /d. Although an appellant no longer
forfeits review by failing to seek articulation, see Practice Book § 61-10(b), articulation still
serves the purpose of sharpening the issues for review. Articulation of the basis of the
Court’s punitive damages award and interest award will facilitate appellate review of these

issues.

Conclusion

For the foregoing reasons, the Court should grant the motion for articulation.

DEFENDANTS, JAMES M. SCOTT &
SCOTT SWIMMING POOLS, INC.,

By
Kenneth J. Bartsc
Karen L. Dowd
Horton, Shields & Knox, P.C.
90 Gillett Street
Hartford CT 06105
Juris No. 38478
Phone: 860-522-8338
Fax: 860-728-0401
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DOCKET NO: LLI-CV-09-5007099-S

SUPERIOR COURT
WALTER WHITNEY JUDICIAL DISTRICT
OF LITCHFIELD
V. AT LITCHFIELD

JM. SCOTT ASSOCIATES, INC.,ET AL. : NOVEMBER 14, 2014

ORDER RE: MOTION FOR ARTICULATION
On October 9, 2014, defendants, James M. Scott and Scott Swimming Pools, Inc.,
moved this court to articulate three aspects of the court’s memorandum of decision filed
on March 26, 2014 (“decision”). By letter of transmittal dated October 24, 2014, the

Appellate Court submitted the motion for articulation to this court for a ruling. The

plaintiff did not file a response to the motion for articulation.
Practice Book § 66-5 permits an appellant or an appellee to move for further
articulation of a decision of the trial court. That section provides in relevant part that

“[i]f any party requests it and it is deemed necessary by the trial court, the trial court shall

hold a hearing at which arguments may be heard, evidence taken or a stipulation of

counsel received and approved.”

The plaintiff responded to certain questions raised by the court, regarding the

o e =T

motion for articulation, at an unrelated hearing on October 30, 2014. Hawevet, the court” =

Mo« C:_‘_’—_ . B

deems it necessary to hold a hearing at which arguments may be heard rela@e to the) ; =
woar. -1 :-i

issues raised in the motion for articulation. DE =L v
RS- = S

. . . ‘:| o < )-—f ‘J (e

The court directs the parties to communicate with the caseflow cootdinafor t&~ 3

=
N it 8 ~
determine a hearing date that is mutually convenient for the court and the B!arties. At that

time the court will hear arguments relative to the issues raised in the motion for
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articulation and will also give the parties the opportunity to introduce evidence relative to
the motion. At that hearing the plaintiff will produce, inter alia, evidence regarding all
attorney’s fees and ordinary litigation expenses that the plaintiff has paid, or owes, in
connection with this litigation.

BY THE COURT,

20 I

Jolin A. Danaher III

2
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DOCKET NUMBER: LLI-CV09-5007099-S : SUPERIOR COURT

WHITNEY, WALTER ; J.D. OF LITCHFIELD
V. : AT LITCHFIELD
J. M. SCOTT ASSOCIATES INC., ET AL : DECEMBER 11, 2014

OBJECTION TO THE INTRODUCTION OF ANY EVIDENCE
AT THE HEARING ON THE MOTION FOR ARTICULATION

The defendants, James M. Scott and Scott Swimming Pools, Inc. (the
‘Defendants”), hereby object to the introduction of any evidence at the hearing on the
Motion for Articulation [Dkt. # 256.00] and, in support hereof, state the following:

l PROCEDURAL HISTORY

The plaintiff, Walter Whitney (the “Plaintiff') brought this action for, inter alia,
breach of contract. The Defendants filed defenses to the action, as well as related
counterclaims. In May, June and July 2013, the parties tried the case to the Court
(Danaher, J.). The Court issued its Memorandum of Decision herein on March 26,
2014, granting judgment to the Plaintiff in the amount of $1,794,521.10 (the
“Judgment’). As part of the Judgment, the Court awarded the Plaintiff $250,000 in
punitive damages. The Defendants filed an appeal of the Judgment and the Plaintiff
cross-appealed. Thereafter, the Defendants filed their Motion for Articulation, seeking
clarification of the legal and factual basis of the $250,000 punitive damage award [Dkt. #
256.00] (the "Motion for Articulation”). In response to the Motion for Articulation, the
Court issued an Order wherein it “deem[ed] it necessary to hold a hearing at which

1

GOLDMAN, GRUDER & WOODS, LLC « ATTORNEYS AT LAW
105 TECHNOLOGY DRIVE » TRUMBULL, CONNECTICUT 06611 = (203) 880-5333

JURIS NO. 035172
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arguments may be heard relative to the issues raised” and ordered the Plaintiff to
produce “inter alia, evidence regarding all attorney’s fees and ordinary litigation
expenses that the plaintiff has paid, or owes, in connection with this litigation.” [Dkt.
#256.10] The Defendants now object to the introduction of evidence at the hearing on
the Motion for Articulation for the reasons set forth below.

I LAW AND ARGUMENT

It is well settled that “[a}n articulation is appropriate where the trial court's
decision contains some ambiguity or deficiency reasonably susceptible of
clarification.... [P]roper utilization of the motion for articulation serves to
dispel any ... ambiguity by clarifying the factual and legal basis upon which
the trial court rendered its decision, thereby sharpening the issues on
appeal.”

Alliance Partners, Inc. v. Oxford Health Plans, Inc., 263 Conn. 191, 204 (Conn. 2003)

(Citations quotations omitted). While articulation is meant to clarify and sharpen, “it is
not an opportunity for the trial court to substitute a new decision [for a prior one,] change

the reasoning or basis of a prior decision . . . [or] retry[] the facts.” Koper v. Koper, 17

Conn. App. 480, 484 (Conn. App. Ct. 1989). Not only is it impermissible for a trial court

to alter its initial findings by way of articulation, Fantasia v. Milford Fastening Sys., 86

Conn. App. 270, 284 (Conn. App. Ct. 2004) (citing Eichman v. J & J Bldg. Co., Inc., 216

Conn. 443, 458 (Conn. 1990)), an articulation cannot be used to create findings that

should have been made in the original decision. Kiniry v. Kiniry, 299 Conn. 308, 319-21

(Conn. 2010).

2

GOLDMAN, GRUDER & WOODS, LLC » ATTORNEYS AT LAW
105 TECHNOLOGY DRIVE » TRUMBULL, CONNECTICUT 06611 = (203) 880-5333

JURIS NO. 035172

A" :)’(0 Page 165 of 471




In this case, the question posed to the Court for articulation is: “What was the
factual and legal basis for the Court’s $250,000 punitive damages award?” In other
words: What specific evidence presented at the trial of this matter did the Court use to
determine the Plaintiff's entitlement to punitive damages and how did the Court then
calculate the punitive damage figure of $250,000? Any response to the question posed
would have to be derived solely from the evidence presented at trial. To permit the
Plaintiff to introduce “evidence regarding all attorney’s fees and ordinary litigation
expenses that the plaintiff has paid, or owes, in connection with this litigation” at the
hearing on the Motion for Articulation would, in effect, be the substitution of new
evidence for old; or worse, the substitution of new evidence for a complete lack of prior
evidence. Such a substitution of new evidence is the equivalent of a complete change
in the reasoning of, and basis for, the Judgment herein. This attempted alteration of
reasoning and substitution of new judgment for the prior one — however unsupportable

the prior one may have been — is impermissible. Kiniry v. Kiniry, 299 Conn. 308 (Conn.

2010); Eantasia v. Milford Fastening Sys., 86 Conn. App. 270 (Conn. App. Ct. 2004);

Koper v. Koper, 17 Conn. App. 480 (Conn. App. Ct. 1989).

Furthermore, if this Court entertains new evidence related to attorneys’ fees and
other litigation costs, this Court would effectively be opening the Judgment, sua sponte,
for the sole purpose of supporting its punitive damages award. As set forth in Conn.

Prac. Bk. § 66-5 itself, a motion for articulation “is not intended to affect the existing

3
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practice with respect to opening and correcting judgments and the records on which
they are based.” Therefore, if this Court wanted to open the Judgment to correct same,
it would have had to do so within four months of the entry of Judgment. Conn. Gen.
Stat. § 52-212; Conn. Prac. Bk. § 17-4. Since judgment entered on March 26, 2014 —
more than seven months ago — the Court cannot now attempt to correct same by
bootstrapping on the articulation provisions of the Practice Book. Conn. Prac. Bk. § 66-

5; Blake v. Blake, 211 Conn. 485, 495 (Conn. 1989) (after four months court can open

to correct clerical errors only, unless parties otherwise consent); East Haven Bldrs.

Supply, Inc. v. Fanton, 80 Conn. App. 734, 743 (Conn. App. Ct. 2004) (reversing

opening of judgment after four months where parties had not consented to same);

Richards v. Richards, 78 Conn. App. 734, 739 (Conn. App. Ct. 2003), cert. denied 266

Conn. 922 (2003) (after four months, court can open and modify only to correct clerical
errors).

Finally, although it is true that Conn. Prac. Bk. § 66-5 provides for “a hearing at
which . . . evidence [may be] taken,” that is because the stated provision applies to
motions for rectification as well as motions for articulation. As stated therein, a motion
for rectification seeks “corrections in the transcript or the trial court record.” If such a
motion is filed, the court may hold an evidentiary hearing to determine the authenticity of
documents before admitting them for the sole purpose of augmenting the trial court

record, or to amend the trial transcript to include conversations had off-the-record that

4
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should have been in the transcript on appeal. Nair v. Thaw, 156 Conn. 445, 455

(Conn. 1968); Bauer v. Bauer, No. FA030733285S, 2009 WL 1532343, *2 (Conn.
Super. Ct. May 7, 2009), aff'd, 308 Conn. 124 (Conn. 2013); Lane v. Lane, No.
FA950405610, 1999 WL 701816, *1-2 (Conn. Super. Ct. July 20, 1999); see also

Cioffoletti v. Planning & Zoning Comm’n, 34 Conn. App. 685 (Conn. App. Ct. 1994). In

this case, the Defendants have asked this Court for an articulation of its decision, not for
a rectification of the transcript or record. As a result, the admission of new evidence at
the hearing on the Motion for Articulation is both impermissible and unnecessary.

. CONCLUSION

Based on the foregoing, the defendants, James M. Scott and Scott Swimming
Pools, Inc., respectfully request that this Court deny the admission of any and all new
evidence at the hearing on the Motion for Articulation.

THE DEFENDANTS

By: /s/ 305547
Bruce L. Elstein
Goldman, Gruder & Woods, LLC
105 Technology Drive
Trumbull, CT 06611
Email: belstein@goldgru.com
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A.C. 36912 : SUPERIOR COURT

DOCKET NO: LLI CV 09 5007099-S : JUDICIAL DISTRICT OF
LITCHFIELD

WALTER WHITNEY
AT LITCHFIELD

V.

JM. SCOTT ASSOCIATES, INC,, ET AL : DECEMBER 12, 2014

RULING ON MOTION FOR ARTICULATION

This matter is currently on appeal. Whitney v. J M. Scott Associates, Inc., et al., Docket
No. A.C.36912. On October 9, 2014, the defendants, James M. Scott (“Scott”) and Scott
Swimming Pools, Inc., (“SSP”’), moved this court to articulate three aspects of its memorandum

of decision filed on March 26, 2014 (“decision”). By letter of transmittal dated October 24,

2014, the Appellate Court submitted the motion for articulation to this cour(tq_for aruling. The.
- - Lk -1y
plaintiff did not file a response to the motion for articulation. On Decemb(:el;l 1r 1_,c —014~C,1_-§he H :3‘
parties appeared, and were heard, on the motion. N ' N I r—_;
DISCUSSION croo@ '

S

- s 1
i 0T
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“[A]n articulation is appropriate where the trial court’s decision contains s§me ambiguity
3 R W -~

or deficiency reasonably susceptible of clarification. . . . [PJroper utilization of the motion for
articulation serves to dispel any . . . ambiguity by clarifying the factual and legal basis upon
which the trial court rendered its decision, thereby sharpening the issues on appeal.” (Internal
quotation marks omitted.) Kaczynski v. Kaczynski, 294 Conn. 121, 131 n.11, 981 A.2d 1068
(2009). Practice Book § 66-5 permits an appellant or an appellee to move for further

cn'2q 10 ‘QY0JLYVH
articulation of a decision of the trial court. That section provides ih'releVént §t that “[i]f any
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party requests it and it is deemed necessary by the trial court, the trial court shall hold a hearing at
which arguments may be heard, evidence taken or a stipulation of counsel received and
approved.”

The parties came before the court on October 30, 2014 relative to a matter unrelated to
the motion for articulation. However, the court gave the parties the opportunity, at that time, to
address the issues raised in the motion for articulation. The parties were not fully prepared to
address the motion for articulation at that time, so the court ordered that a hearing on the motion
be scheduled, and that hearing proceeded on December 11, 2014.

In an effort to assist in “sharpening the issues on appeal,” the court grants the motion for
articulation. The plaintiff seeks articulation with regard to three specific issues. The court will
address the issues seriatim.

I. The defendants ask the court to respond to the question: “[w]hat was the factual
and legal basis for the court’s $250,000 punitive damages award.” In its decision the court
found for the plaintiff on the claim of fraud, and concluded that “punitive damages are
appropriate when the evidence shows a reckless indifference to the right or others or an
intentional and wanton violation of those rights.” Decision at 58-59. The court then
summarized the nature of the defendants’ fraudulent conduct and its impact upon the plaintiff,
the details of which were discussed elsewhere in the opinion. Id. 59-60. The court
specifically found that “the best that can be said of the defendants is that they were recklessly
indifferent to the rights of the plaintiff.” 1d. 60.

“Punitive damages are awarded when the evidence shows a reckless indifference to the

rights of others or an intentional and wanton violation of those rights.” Bhatia v. Debek, 287
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Conn. 397, 420, 948 A.2d 1009 (2008). Common law punitive damages are limited to
attorney’s fees and ordinary litigation expenses. Hylton v. Gunter, 313 Conn. 472, 484-87
(2014). The plaintiff introduced, at trial, plaintiff’s exhibit 150, which showed attorney’s fees
billings of $138,616.19 up to June 19, 2013. However, the trial of this case was not complete as
of that date, and so the foregoing exhibit did not reflect the totality of attorney’s fees and ordinary
litigation expenses in this case, to include, inter alia, the completion of the trial, post-trial
briefing, and post-trial motion practice. In the absence of complete information regarding the
plaintiff’s attorney’s fees, the court awarded $250,000 in punitive damages which, in the court’s
opinion, were reasonable fees for the entirety of the legal services provided to the plaintiff,
through to the completion of trial and post-trial briefing.

On May 6, 2014, the Appellate Court ruled that when punitive damages are awarded, not
only must those punitive damages be limited to plaintiff’s litigation expenses, the calculation of
those expenses must be based on actual expenses and not a lodestar analysis. R.I Pools, Inc. v.
Paramount Concrete, Inc., 149 Conn. App. 839, 874-77, 89 A.3d 993 (2014).

At the December 11, 2014, the plaintiff submitted additional exhibits, establishing that
the plaintiff’s attorney’s fees and ordinary litigation expenses, owed to counsel who are now

representing the plaintiff, total $233,683.90.'

' See Plaintiff's Hearing Exhibits 1-4. Plaintiff’s counsel represented at the December 11, 2014 hearing that
plaintiff's prior counsel also performed services on the plaintiff's behalf, but the records reflecting those services
were insufficicntly clear to permit a submission to the court regarding anyfees associated with the services
performed by prior counsel  Thus, there is nothing before the court reflecting attorney’s fees, if any, owed by the
plaintiff to that prior counsel. The court notes that the parties had reached an agreement, prior to trial, that the issue
of attorney’s fees would be addressed post trial, with the defendants having an opportunity to opposeany such
attorney’s fee claims at that time. July 10, 2013 Transcript at 90-91. At the hearing on the motion for articulation
the defendants opposed the admission of the plaintiff's attomey’s fees exhibits on the theory that Prac. Bk § 66-5
does not authorize the admission of such evidence. The defendants did not contest the authenticity of the plaintiffs
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2.and 3. The defendants acknowledge that the court, in its decision, allowed “interest to
the plaintiff, and against both defendants, at the rate of ten percent per year.” Decision at 62.
The defendants now ask if the court intended that interest order to run from the date of judgment
and, if not, what date the interest began to run and what is the legal and factual basis for that
starting date.

In this case, the court awarded damages in the amount of $1,341,059.40 for breach of the
stock option purchase agreement. Decision at 55. The court awarded the plaintiff $138,461.77
for breach of the employment agreement. Decision at 57. The court awarded $65,000 for the
costs of arbitration, as well as $250,000 in punitive damages, for a total award of $1,794,521.10.

The court found that Scott breached the employment agreement on multiple occasions,
including the date the employment agreement was signed on March 20, 2002. He also breached
the supplemental letter agreement as early as March 20, 2002. Decision at 25-34. The
defendants breached the stock option purchase agreement no later than July 1, 2007. Decision at
35. The plaintiff sought statutory interest, with regard to the breaches of the supplemental letter
agreement and stock option purchase agreement, from March 2007. Plaintiff’s Post-Trial
Memorandum at 33. The plaintiff sought interest for the breach of the employment agreement
from the date of termination, which was five days after Scott provided the plaintiff a notice of
incipient termination on December 18, 2006. That termination notice that gave the plaintiff five
days to “correct” alleged shortcomings, thus causing the court to conclude that the defendants
terminated the plaintiff’s employment on December 23, 2006. The plaintiff sought statutory
interest for the defendants’ fraud, beginning “from the date of breach in March 2007.”

Plaintiff’s post-trial memorandum at 34.

exhibits. 4
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Even though the record reflects factual and legal bases for an award of interest on the
judgment to run at a date prior to March 2007, it was the court’s intention to award interest for
damages awarded for counts one, four, five, six, and seven beginning on March 1, 2007 and
continuing until the judgment is paid. It was the court’s intention to award interest on the
punitive damage award beginning on the date of the judgment and continuing until the judgment
is paid.

The court’s award was based on the authority provided by General Statutes § 37-3a(a),
which permits the court to award “interest at the rate of ten per cent a year . . . in civil actions . . .
as damages for the detention of money after it becomes payable.” That statute permits an award
of prejudgment interest when a defendant withholds money that it owes pursuant to a contract.
DiLieto v. County Obstetrics & Gynecology Group, Inc., 310 Conn. 38,49 n.11, 74 A.3d 1212

(2013). That same statute also allows for an award of postjudgment interest. Id. 50 n. 11.

BY THE COURT,
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Conn. Gen. Stat. § 37-3a. Rate recoverable as damages. Rate on debt arising out of
hospital services

(a) Except as provided in sections 37-3b, 37-3c and 52-192a, interest at the rate of ten
per cent a year, and no more, may be recovered and allowed in civil actions or arbitration
proceedings under chapter 909, including actions to recover money loaned at a greater
rate, as damages for the detention of money after it becomes payable. Judgment may be
given for the recovery of taxes assessed and paid upon the loan, and the insurance upon
the estate mortgaged to secure the loan, whenever the borrower has agreed in writing to
pay such taxes or insurance or both. Whenever the maker of any contract is a resident of
another state or the mortgage security is located in another state, any obligee or holder
of such contract, residing in this state, may lawfully recover any agreed rate of interest or
damages on such contract until it is fully performed, not exceeding the legal rate of interest
in Ithe staéte where such contract purports to have been made or such mortgage security
is located.

(b) In the case of a debt arising out of services provided at a hospital, prejudgment and
postjudgment interest shall be no more than five per cent per year. The awarding of
interest in such cases is discretionary.

Practice Book § 66-5. Motion for Rectification; Motion for Articulation

A motion seeking corrections in the transcript or the trial court record or seeking an
articulation or further articulation of the decision of the trial court shall be called a motion
for rectification or a motion for articulation, whichever is applicable. Any motion filed
pursuant to this section shall state with particularity the relief sought.

Except in cases where the trial court was a three judge court, an original and two copies
of such motion shall be filed with the appellate clerk. Where the trial court was a three
judge court, an original and four copies of such motion shall be filed. Any other party may
oppose the motion by filing an original and two or four copies of an opposition with the
appeliate clerk within ten days of the filing of the motion for rectification or articulation.

The appellate clerk shall forward the motion for rectification or articulation and the
opposition, if any, to the trial judge who decided, or presided over, the subject matter of
the motion for rectification or articulation for a decision on the motion. If any party requests
it and it is deemed necessary by the trial court, the trial court shall hold a hearing at which
arguments may be heard, evidence taken or a stipulation of counsel received and
approved. The trial court may make such corrections or additions as are necessary for
the proper presentation of the issues. The trial judge shall file the decision on the motion
with the appellate clerk.

Nothing herein is intended to affect the existing practice with respect to opening and
correcting judgments and the records on which they are based. The trial judge shall file
any such order changing the judgment or the record with the appellate clerk.

Corrections or articulations made before the appellant's brief and appendix are prepared
shall be included in the appellant's appendix. Corrections or articulations made after the
appellant's brief and appendix have been filed, but before the appellee's brief and
appendix have been filed, shall be included in the appellee's appendix. When corrections
or articulations are made after both parties' briefs and appendices have been filed, the
appellant shall file the corrections or articulations as an addendum to its appendix. Any
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addendum shall be filed within ten days after issuance of notice of the trial court's order
correcting the record or articulating the decision.

The sole remedy of any party desiring the court having appellate jurisdiction to review the
trial court's decision on the motion filed pursuant to this section or any other correction or
addition ordered by the trial court during the pendency of the appeal shall be by motion
for review under Section 66-7.

Upon the filing of a timely motion pursuant to Section 66-1, the appellate clerk may extend
the time for filing briefs until after the trial court has ruled on a motion made pursuant to
this section or until a motion for review under Section 66-7 is decided.

Any motion for rectification or articulation shall be filed within thirty-five days after the
delivery of the last portion of the transcripts or, if none, after the filing of the appeal, or, if
no memorandum of decisi < Jvas filed before the filing of the appeal, after the filing of the
memorandum of decision If the court, sua sponte, sets a different deadline from that
provided in Section 67-3 for filing the appellant's brief, a motion for rectification or
articulation shall be filed ten days prior to the deadline for filing the appellant's brief, unless
otherwise ordered by the court. The filing deadline may be extended for good cause. No
motion for rectification or articulation shall be filed after the filing of the appellant's brief
except for good cause shown.

A motion for further articulation may be filed by any party within twenty days after issuance
of notice of the filing of an articulation by the trial judge. A motion for extension of time to
file a motion for articulation shall be filed in accordance with Section 66-1.
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PLAINTIFF'S
EXHIBIT

' Ll

STOCK OPTION PURCHASE AGREEMENT

by and among

JAMES M. SCOTT, WALTER A. WHITNEY

and
SCOTT SWIMMING P_OLNC.
/'4asz 26 ,
/“/ard” %’
This Agreement is made on February— , 0 ?, by and among JAMES

M. SCOTT {"Scott”), WALTER A. WHITNEY ("Vv ltney") and SCOTT

SWIMMING POOLS, INC., a Connscticut corporation with its principal place

of business in Woodbury, Connecticut (the "Company*”). The parties, in

consideration of the mutual agreements herein, agree as follows:
]

i
l. General

Section 1.1 Purpose of Agreement. Each of James M. Scott and

Walter A. Whitney is an afnployee of the Company and the owner of shares
of the Company's common stock without par value. James M. Scott owns
180 shares of the Company's common stock. Walter A. Whitney owns 20
shares of the Company's common stock. Shares of such common stock are
herein called the "Common Stock”. Ownership of such shares is more fully
identified in Schedule A which is attached and made a part of this
Agreement. Walter A. Whitney received his 20 shares of the Company's

Common Stock at the same time this Agreement is being signed, and an
"1
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employment agreement between Walter A. Whitney and the Company is
effected. Before such time, James M. Scott has been the sole shareholder
of the Company. The purpose of this Agreement is, among other things, to
pravide Whitnsy with the option for the purchase of Scott’s Common Stock
under certain circumstances (the "Option"). Reference to "Common Stock”
herein shall mean Common Stock issued and outstanding both before and
after the execution of the employment agreement referred to above.

Section 1.2 Life insurance policies. Each Shareholder shall have the
right to purchase insurance on the life of the other Sharsholder to carry out
his obligations under this Agreement. The parties, however, expressly agree
that neither Shareholder is required to purchase such life insurance and if a
Shareholder chooses to purchase insurance on the life of the other
Shareholder, he shall not be reimbursed by the Company or the other
Shareholder for any premium due on such life insurance policy.

Section 1.3 Meaning of word "transfer”. Whanever used in this
Agreement, a reference to "transfer" of Common Stock shall mean any
dispaosition or contract of disposition whatsoever including, without
limitation, disposition by sale, gift, bequest, intestate succession,
hypathecation or pledge. A shareholder's agreement not to transfer
Common Stock shall be interpreted to include an agreement not to permit

involuntary transfer or transfer by operation of law.

2 -
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Il. Transfers of Common Stock,

Section 2,1 Restriction on Transfer During Scott's Lifetime, During

the lifetime of Scott, neither party shall transfer any Common Stock without
the prior written approval of the other party.

Section 2.2 Purchase of Scott’'s Common Stock Upon Death or

Permanent Disability. (a) Scott hereby grants Whitney the right and option
{ Option } until Mpr::h 31, 2'00_7 to_purchase his stack, if Scott dies or is
permanently disabled (as;. defined in Section 2.5 below). Upon Scott’s death
or permanent disability, if he wishes to exercise the Option, Whitney shall
give notice to the personal representative or Scott of his intent to exercise
the Option within 45 days of the death of Scott or the determination of
Scott’s permanent disability if permanently disablea. If Whitney fails to give
such notice, the Option under this Section shall terminats. If Whitney
exercises the Option, the Estate of Scott or his personal representative shall
cause the sale of Scott’s stock to Whitney for thé price of $9(?6,1 15.00 and .
Whitney shall simultaneously therewith, execute and deliver to the Estate of
Scott or Scott’s personal representative (“Secured Party”) a promissory note
{ Note I ) in the amount of $906,115.00 payable annually together with
interest at the rate of seven (7%) per cent annum over a fifteen (15) year
term commencing one year from the date of Note |. Note | shall provide for
a 15 day grace period, acceleration and attorneys’ fees in the event of
default, and the right to prepay wi'ghout penalty., Note | shall be secured by

the delivery by Whitney to the Secured party of the stock and a stock
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power duly executed by Whitney. The Secured Party shall continue to hold
the stock as security for the payment of Nate | accarding to its terms until
payment in full shall have been made. Until default, Whitney shall retain all
of the voting rights and privileges as stockholder. Upon default under Note
I, the Secured Party shall have all of the rights accorded by the Connecticut
Uniform Commercial Cade. Upaon Whitney's satisfaction of Note 1, the
Secured Party shall immediately delivar to Whitney the stock and stock
power used to secure Note I.

The Company shall nat refinance or in any way restructure any of
its debt without the consent of the holder of Note I, such consent shall not
be unreasonably withheld.

Except as set forth below, if the aggregate payments from
the Company to Whitney and his family members (the “Aggregate
Payments”) exceed $250,000.00 in any calendar year (*Excess Payment”),
Whitney shall pay Scott in reduction of the principal then due under Note I,
a sum equal to ¥ the Excess Payment (“Reduction Payment”). Payments
made by the Company to members of Whitney's family for actual work
performed on behalf of the Company shall not be used to calculate the
Aggregate Payments or Excess Payment. For example, if the Excess
Payment is $30,000.00, Whitney shall pay Scott $15,000.00. Such
Reduction Payment shall be payabls upon Whitney’s receipt of such Excess
Payment.

(b} If Scott becomes Permanently Disabled, as defined in Section

4
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2.5 below, during the term of this Agreement, the Company shall continue
to pay Scott an annual salary of $250,000.00 per year, payable bi-weekly,
until March 31, 2007, and during such period, the Company shall be
credited with any sums raceived by Scott under any disability insurance
policy that may provide him with any benefits for such disability. In the
event of the death of Scott, his widow shall continue to receive such salary
until March 31, 2007. If Whitney shall have elected to exercise the Option
upon the determination of Scott’s permanent disability as set forth in
Section 2.2(a) and such salary shall be paid to Scott or his widow, the
annual payment of interest and principal under the Note shall be postponed

. and shall commence on April 1, 2007 and shall be payable annually

thereafter.

Section 2.3 Purchase of Walter A. Whitnaey’s Common Stock

Upon Termination of Employment. (a) If Whitney’s employment by the

Company terminates or Whltney terminated his employment with the
Company for any reason other than death, then Whitney shall be obligated
to sell his Common Stock, and the Company and Scott shall be jointly and
severally obligated to Whitney to pLJrchase all his Common Stock, as
provided below. The respective rights and obligations between Scott and
the Company shall be determined by agreement between them before the

time of purchase.

{b) If Whitney’s employment terminates or Whitney terminates his

5 .
6\’} 4 l | Page 180 of 471



5

e 31 5
enjploy t before M en such sale and purchase shall

Mar 2} Ave3
occui as-of Febroery=+€,-2003, 'If Whitney’s employment terminates or

Whipgy terminates his employment with the Company on or after ™el Pyt

after such termination of employment.

(c) If Whitney’s employment terminates on or before June .S’e?é Yesroder

\(\( ;M’jh 2003, then such sale and purchase shall occur no later than 45 da

30, 2002, the purchase price for such shares shall be $26,000.00 plus the
amount of any taxes due upon his transfer of such shares. Upon delivery of
such payment to Whitney, Whitney shall deliver his Common Stock as
directed by Scott and the Company.

% (d) If Whitney terminates his employment with the Campany

Octobar |, 2602
on or after Ja+y—1—-eee-2 the purchase price for such shares shall be

$26,000 plus the amount of any taxes due upon transfer of such shares.
Upon deli\)ery of such payment to Whitney, Whitney 'shall deliver his
Common Stock as directed by Scott and the Company. .

{e) If Whitney’s employment is terminated by the Company for
Adequate Cause, the shares shall be returned to Scott without payment.

(f) If Whitney’s employment is found to have been terminated without
Adequate Cause and he is paid the damages provided for in Section 8.4 of
the Employment Agreement between Whitney and the Company of even
date herewith, the shares shall be returned to Scott. The purchase price for
such shares shall be $26,000 plus the amount of any taxes due upon

transfer of such shares. The purchase price shall be in addition to the

6 .
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amount of damages set out above. Upon delivery of such payment o

Whitney, Whitney shall deliver his Common Stock as directed by Scott and

the Company.

Section 2.4 Purchase of Whitney’s Common Stock Upon Death

or Permanent Disability. If Whitney dies or becomes permanently disabled

(“Permanently Disabled”) as defined below, then his personal representative

"if shall immediately offer to Scott Whitney’s shares of the Common Stock.

— - f
The purchase price shall be $26,000 plus !z:l'l're-a'rrrcmrrr-rf-a-nv,—a-Hhe

2662tothe-dateof-terminatien minus the amount Whitney has received in

bonus compensation through that date. Scott shall pay the purchase price

in twelve (12) equal monthly payments. The first payment shall be made on
the 15th day of ths first month following Whitney’s death or permanent
disability.

Section 2.5 Meaning of “Permanently Disabled".’
1

A Sharel;élder is “Permanently Disabl;ad" if the Sr(\areholde'r:
(a) Is under a legal decree of incompetency (the date
of such decree being deemed to be the date on which such disability
occurred);
(b) Submits any claim for disability insurance benefits
or for early distribution of any amounts from a qualified pension or profit-

sharing plan maintained by the Company on account of more than fifty
i f
* the oL dM"IL o{e 75:'144_4( as “Fto boritra. Ea rnl—&/ A
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percent (50%) disability (the date of the earliest of such claims shall be the
date on which such disability shail be deemed to have occurred); or

{c) Is subject to a medical determination that the
Shareholder, because of a madically determinable disease, injury, or other
mental or physical disability, is unable to perform substantially all of his.or—
. hé/'r regular duties, and that such disability is determined or reasonably
expected to last at Isast twelve (12) months, based on then-available

medical information.

A. A medical determination of disability shall exist upon
the receipt by the Company of the written opinion of a
physician who has examined the Shareholder whose disability
is in question.

B. If the Company disagrees with the opinion of such
physician (the “First Physician®), it may engage at its own
expense another physiciaq (the “Second Physician”) to examine
the Shareholder whose disability is in question. The Second
Physician shall confer with the First Physician and, if they
together agree in writing that the Shareholder is or is no‘;
disabled, their written opinian shall be conclusive as 1o such
disability. If the First and Second Physicians do not agree, they
shall choose a third consulting physician (the expense of which
shall be borne by the Company), and the written opinion of a

majority of these three (3) physicians shall be conclusive as to

8 .
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such disability. The date of any written opinion that is
conclusive as to such disability is the date on which such
disability, if that is t};e conclusian, will be deemed to have
occurred.

C. Each Shareholder hereby consents to such
examination, to furnish any medical information requested by
any examining physician, and to waive any applicable
physician-patient privilege that may arise because of such
examination. All physicians except the First Physiclan selected
hereunder mus: be board-certified in the specialty most closely
related to the nature of the disability alleged to exist.

lll. Post Initial Employment Option
Section 3.1 Grant (a) Scott hereby grants Whitney the right
and option (the “Post Initial Employment Option”) exercisable on o.r after |
April 1, 2007 to purchass his stock for the price of $1,27Q,873. The Post

)

Initial Employment Option shall remain in effect ur1|ti| July'1, 2007 when it .
shall expire.
(b)  Consulting Agreement. If Whitney exercises the Post
Initial Employment Option, the Company agrees to employ Scott as a
consultant for a term of five (5) years at a salary of $200.00 per hour for up
to 1,000 hours per year. Scott shall choose, at his sole discretion, the
number of hours that he shall work for the Company during each year of

said 5 year term. Scott and the Company, as a condition of such

9
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smployment, shall enter into a mutually acceptable covenant not to
compete. If Scott dies or becomes Permanently Disabled during said five {5)
year term, the Company agrees to employ Susan Marie Scott upon the same
terms and conditions as those applicable to Scott.

c. Failure to Exercise Post Initial Employment Option. If Whitney
does not exercise the Post Initial Employment Option, then Whitney shall be
aobligated to sell his Common Stock, and the Company shall be obligated to

Whitney to purchase the Common Stock. The purchase price for such

.#.. . i
shares shall be the aggregate-ineroase-in-Sestts-baso-ocemponsation
($-256,000-00-fremApri-+2062<to-Mareh-34+—2667 minus the amount

Whitney shall have received in bonus compensation through that date. The
sale and purchase shall occur no later than forty-five {45) days after
Whitney provides Scott with notice of his intention not to exarcise the
Option.

V. Note

If Whitney exercises the Post Initial Employment Option, the
parties agree that Scott shall sell and Whitney shall purchase the stock
within forty-five (45) days of Whitney’s exercise of the Post Initial
Employment Option, Simultaneously with t;ua sale of the stock, Whitney
shall execute and deliver to Scott a non-negotiable promissory note { Note
{1) in the amount of $1,270,873 or such lesser sum as may be owed by
Whitney on such sale payable annually together with interest at the rate of

7% per annum over a ten year term commencing one (1) year from that
W the Cerrro it o(e_;/mz,a/ ces Fhe bora Mwyu_c( i
Fﬁbv'a—ﬁ“ﬁfﬁl Y, 3 oF Ha 10 Ewm /o)em‘em“"& /4'"7"'<rj:4%‘{‘
M 22~
A"L‘ (Q Page 185 of 471



date of Note Il. Note Il shall provide for a fifteen {15) day grace period,
acceleration and attorneys’ fees in the event of default, and the right to
prepay without penalty,

The Company shall not refinance or in any way restructure
any of its debt without the consent of the halder of Note Il such consent
shall not be unreasonably withheld. Except as set forth below, if the
aggregate payments from the Company to Whitney and his family members
(the “"Aggregate Payments”) exceed $250,000.00 in any calendar year
(*Excess Payment”), Whitney shall pay Scott in reduction of the principal
then due under Note I, a sum equal to 1/2 of the Excess Payment
{("Reduction Payment”). Payments made by the Company to members of
Whitney’s family for actual work performed on behalf of the Company shall
not be used to calculate the Aggregate Payments or Excess Payment. For
example, if the Excess Payment is $30,000.00, Whitney shall pay Scott
$15,000.00. Such Reduction Payment shall be payable upon Whitney’s
receipt of such Excess Payment. |

(a) Security. Note Il shall be secured by the delivery by
Whitney to Scott of the stock and a stock power duly'l executed by Whitney.

&eﬁ%hakenﬂnuﬂ&he&é%heﬁeele&s—seeuﬁﬁeﬁhe—paymeﬁtﬂ#them——

Note according to its terms until payment in full shall have been made. Until
default, Whitney shall retain all of the voting rights and privileges as a
stockholder. Upon default under the Note, Scott shall have all of the rights

accorded by the Connecticut Uniform Commercial Code.

11 - ' ’ '
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V. Representations.
Scott and the Company rapresent the following:
.(a) The Company is authorized to issue 5,000 shares of
the Common Stock and 200 shares are currently issued;

(b)  Scottis the sole owner and has the right to sell

180 shares of the Common Stock;

{c) Such shares of the Common Stock are now and until
Whitney's exercise of this Option shall be free of all encumbrances;

(d)  Upon his exercise of this Option, Whitney shall
receive good and marketable title to such Common Stock;

(8)  Scott Swimming Pools, Inc. is a Connecticut
carporation in good standing under the laws of the State of
Connecticut and shall still be such on the exercise of this
Option;

VI. Anti-Dilution Provision.

The Company shall not issue any additional shares of
common stock, amend its certificate of incorparation to authorize
the issuance of any new classes of stock, and shall not authorize
a stock dividend, a merger, a consolidation, a combination or an
exchange of shares, a separation, a reﬁrganization, a liquidation
or lend corporate assets to any party prior to the April 1, 2007

unless such action is approved by Scott and Whitnay.

pu
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VIil. Attornev's Representations.

The parties all acknowledge that Whitney’s counsel, HILLEL

GOLDMAN, prepared this Agreement an behalf of and in the course of this

attorney's representation of Whitney, and that:

(1)

(2)

(3)

(4)

(5)

()

THE PARTIES HAVE BEEN ADVISED BY MR. GOLDMAN
THAT A CONFLICT EXISTS AMONG THEIR INDIVIDUAL
INTERESTS; AND

THE PARTIES HAVE BEEN ADVISED BY MR. GOLDMAN
TO SEEK THE ADVICE OF INDEPENDENT COUNSEL;
AND

THE PARTIES HAVE HAD THE OPPORTUNITY TO SEEK
THE ADVICE OF INDEPENDENT COUNSEL; AND

THE PARTIES HAVE RECEIVED NO REPRESENTATIONS
FROM MR. GOLDMAN ABOUT THE TAX
CONSEQUENCES OF THIS AGREEMENT; AND

THE PARTIES HAVE BEEN ADVISED BY MR. GOLDMAN
THAT THIS AGREEMENT MAY HAVE TAX
CONSEQUENCES; AND

THE PARTIES HAVE BEEN ADVISED BY MR. GOLDMAN
TO SEEK THE ADVICE OF INDEPENDENT TAX

COUNSEL; AND

13 '
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{7)  THE PARTIES HAVE HAD THE OPPORTUNITY TO SEEK
THE ADVICE OF INDEPENDENT TAX COUNSEL.
VIIl. Miscellaneous.
Section 8.1 Compliance with Agreement. During the term of
this Agreement, the parties shall not sell, encumber or otherwise dispose of
the Common Stock, except in accordance with the provisions of this

Agreement,
Section 8.2 Termination. This Agreement shall terminate upon
the occurrence of any of the following events:
(a) The written agreement of the Shareholders and the
Company;
(b) The cessation of business, dissolution, bankruptcy
or insolvency of the Company; or
(c) The registration of the Common Stock under the
Securities Act of 1933 with the result that the
Common Stock becomes publicly traded.

Section 8.3 Amendment. The parties reserve the right to

amend, alter or revoke this Agreement by an instrument in writing signed by
the Shareholders and the Company.

Section 8.4 Notices. All notices, offers, acceptances, requests
ar‘1d other communications hereunder shall be in writing and shall be deemed
to have been duly given if personally delivered or mailed by certified or

registered mail. Written notice to the Company shall be addressed to its

' 14
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principal place of business, and written notice to a Shareholder shall be to
the address of record for that Shareholder on the Company's stock records.
Any party may designate a new address by giving written notice to the

other parties.

Section 8.5 Enforcement and arbitration. This Agreement shall

be binding upon the parties and their successors, heirs, executors,
administrators and assigns and such persons shall execute and deliver any
documents or legal instruments necessary or desirable to carry out the
provisions and intent of this Agreement. This Agreement shall be interpreted
according to the laws of the State of Connecticut. Any dispute hereunder
which the parties shall be unable to resolve shall be submitted to arbitration
in Danbury or Waterbury, Connecticut, in accordance with the rules and
practices then prevailing of the American Arbitration Association. Judgment
upon the award rendered may be entered in any Court having jurisdiction
thereof, and any such award may be supported by a decree of specific
performance or appropriate injunctive relief. The cost of any such arbitration
proceeding shall be shared equally by the parties to the dispute. Each of
the parties shall pay for his own attorney’s fees in any dispute submitted to
arbitration under this Section.

Section 8.6 Endorsement of stock certificates. Upon the

execution of this Agreement, the certificates of stock subject hereto shall be

surrendered to the Company for endorsement as follows:

13

H’\ g‘ Page 190 of 471



"This certificate is transferable only upon cory

y
pliand

provisions of a Stock Option Purchase Agreement dated £
among James M. Scott, Walter A. Whitney, and Scott Swimming Poals,
Inc., a copy of which is on file in the office of the Secretary of Scott

Swimming Pools, Ine.”

After endorsement the certificates shall be returned to the
Shareholders. All stock hereafter issued ta any Shareholder shall bear the
same endorsement.

Section 8.7 Effective date. This Agreement shall become

effective when it has been signed by all the parties.

IN WITNESS WHEREOQOF, the Shareholders have set their hands

and seals and the Company has caused this Agreement to be duly execu -@ g
>,

ek ‘
on its behalf on the dates shown below, but as of}%‘mﬂrﬁo, 2002. /

MM £Y, 2002

M&a,zooz

Scott Swimming Pools, [nc.
{the “Company”)

Vhrekl 20, 2002 by

es M. Scott,
President

16
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SCHEDULE A

whner Number of Share Certificate Number
James M. Scott 180 23

45 Tanner Hill Road
Warren, CT 06754

Walter A. Whitney 20 24
9 Church Hill Road

Washington Depot, CT
06794

Attach copies of stock certificates
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STOCK POWER

In consideration of Twenty Thousand Dollars reprasented by the
nonrecourse promissory note attached hereto and made a part hereof, I, James M.
Scott hereby assign and transfer to WALTER A. WHITNEY, TWENTY (20) Shares
of the common capital stock of SCOTT SWIMMING POOLS, INC. standing in my
name on the books of said Carporation represented by Certificate No. 24
herewith, and do hereby irrevacably constitute and appoint the secretary of the
Corporation as Attorney to transfer such sharas on the books of said Corporation

with full power of substitution in the premises.

Dated as this 20" day of March, 2002.

|

Jariles M. Scott
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Promisgory Note

$20,000.00 Woodbury, Connecticut March 20, 2002

For value received, the undersigned promises to pay to the order
of James M. Scott at 45 Tanner Hill Road, Warren, Connecticut, or
at such other place as the holder designates, the principal sum
of $20,000.00 without interest (except as provided below) upon

demand.

If payment is not received within 15 days after it is due, then
the holder may declare the undersigned in default and the entire
unpaid principal will become due immediately. If the undersigned
continues to be employed by Scott Swimming Pools, Inc. after
September 30, 2002, this promissory note shall terminate and the
undersigned's obligations under this promissory note shall be

extinguished.

The undersigned waives presentment, protest, demand or notice in
connection with the enforcement and collection of this promissory
note, and agrees that if the holder declares the undersigned in
default, the undersigned will pay the cost and expense of
enforcement and collection of this promissory note including,
without limitation, attorneys' fees, court costs and related

disbursements.

The undersigned reserves the right to prepay this promissory note
in whole or in part at any time prior to its maturity without

penalty.

NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN THIS
PROMISSORY NOTE, ANY AND ALL AMOUNTS OWING UNDER THIS PROMISSORY
NOTE WILL BE COLLECTED ONLY FROM THE 20 SHARES OF STOCK IN SCOTT
SWIMMING POOLS, INC. OWNED BY THE UNDERSIGNED, AND THE
UNDERSIGNED SHALL NOT HAVE ANY PERSONAL LIABILITY UNDER THIS
PROMISSORY NOTE, AND THE OTHER ASSETS OF THE UNDERSIGNED SHALL
NOT BE SUBJECT TO THE OBLIGATIONS UNDER THIS PROMISSORY NOTE.

This promissory note shall be governed by, and construed and
enforced in accordance with, the laws of the State of Connecticut
without regard to its conflict of laws rules, and the undersigned
consents to the jurisdiction of the courts of the State of
Connecticut.

Walter A. Whitney
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PLEDGE AND SECURITY AGREEMENT

This Pledge and Securigy Agreement (the “Pledge Agreement”) is
made by WALTER A. WHITNEY of Washington Depot, Connecticut (the
"Pledgor”), in faver of JAMES M. SCOTT of Warren, Connecticut (the
“Lender” or “Pledgee”),

BACKGROUND

-ere [T prp—— e o e o 44 2 e > e s

(a) Pledgor is the owner of share certificate number 24 for 20
shares of stock in SCOTIT SWIMMING POOLS, INC. (“Pools”}, a Connaecticut
corporation with its Principal place of business in Woodbury, -
Connecticut.

(b) The Lender has made a loan to Pledgor in the amount of
TWENTY THOUSAND (%20, 000.00) DOLLARS (the “Loan"), pursuant to a
Promissory Note of even date {“Note” ).

(c} As collatesral to secure the obligations of Pledge (the
“Obligations”) under the Note, the Pledgor agreed to pledge his shares

- of commen capital stock in Pools asi'evidenced by share certificate

number 24 to secure the Nate.

{d) By its signature at the 'end of this Agreement, Pools agrees
to acknowledge the existence of the Pledge of the Shares, and to act
in accordance with this Pledge Agréement with respect to the rights of
the Pledge. . .

NOW, THEREFORE,

In consideration of the prom{g S and the mutuval agreements and
undertakings hereinafter set forﬁi, and in order to induce the
Lender to extend credit to Pledgor, Fledgor hereby agrees with the
Lender to secure the Note as follows: .

Section 1. Grant of Secg}itx¥;nterest. The Pledgor hereby
pledges, grants, assigns and transfers to the Lender as Pledgee, an
the terms and conditions hareinﬂfter set forth, a continuing
security interest in the iasued:$nd outstanding shares of stock of
Puals Pledgor owns in Pools, n mely 20 shares, represented by share
certificate number 24 together with all dividends, distributions,
interest and other rights with respect thereto, and all proceeds
thereof (the “Shares”). ..

Section 2. Security for obligations. This Pledge Agrcement
secures the payment and performance of all obligations of tha
Pledgor pursuant to the Note. This Pledge Agreement shall create a
continuing security interest in_the Shares and shall remain in full
force and effect until payment in_full or termination of the Loan.

%
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Section 3. Transfer of Shares to Pledgee and Defeasance.

-
Sl

(a) The Pledgor has herewith delivered a certificate
evidencing the Shares along with a stock power endorsed in
blank to the Pledgee.

(b) The Pledgee shall be entitled to retain possession of
the certificate evidencing the Shares so long as the Loan

remains outstanding, and upon payment or termination of the
Loan, shall return the.certificates and stock power +o the

Pledgor.

——a -y g

(¢) upon default of the'Loan, the Pledgee may eXercisé &Il
of the rights and privileges in connection with the
Interests to which a transferee may be entitled as recard
holder thereof, together with all rights and privileges
granted hereunder, except as otherwise set forth herein.

Section 4. Additional Covenant. The Pledgor agrees that, except
as otherwise consented té or approved by the Pledgee, the Pledgor
will not sell, assign, transfer, pledge, or encumbsr in any other
manner the Shares, except in favor of the Pledgee pursuant to this

Pledge Agreement.

Section 5. Voting Rights. Unless and until there is an event of
defanlt, as set forth in Section 7 hereof, the lender shall have no
right te vote the Interests on dny corporate matters while this
Pledge Agreement remains in efféct.

Section 6. Pledgor’s Representations.

(a) Pledgor has grantéd no interest in the shares to any
other person and owns them beneficially and of record.

(b} The recitals set forth in the Background Section of
this Plaedge Agreement are deemed to be representations of
the Pledgor and are true and accurate in all material
respects. . i,

{c) Pledgor knows of fg consent of any person which is
needed ag a condition ptrecedent to his granting of the
herein Pledge, nor will the granting of this Pledge violate
or contravene any other:agreement or constitute a default

under any other agreement.

Section 7. Default Remedias. Upon a breach or default by Pledgor
or his failure immediately to cure the breach or default, the
Pledgee shall have the following rights and remedies:

{a) Transfer all or aj& part of the Shares and the
cartificates representing the same into the name of the
Pledgee; :
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(b} Take control of any proceeds of the Shares;

() Execute endorsements, assiguments, stock powers and
other instruments of conveyance or transfer with respect to

the Shares; and

(d) Exercisa, to the exclusion of the Pledgor, the voting
power and all other incidental rights of ownership with
respact to the Shares, and the Fledgor hereby grants the
Pledgee an irrevotable proxy, exercisable under such
circumstances, to vote the Shares.

Section 8. Assignment.,K This Pledge Agreement is for The benef{f ~~ "~~~
of the Pledgee and his heirs and assigns; and in the event that the

Pledgee shall assign, endoxse, sell, transfer, or hypothecate to any
person or corporation all or any portion of his rights hereunder, ~ -
such assignment or transfer to that extent automatically shall
constitute an assignment and tranafer of this Pledge Agreement and
of the rights given to the Pledgee hereunder, and the asaignee,
endorsee, transferee or successor of the Pledge shall have all of
the rights and privileges given to the Pledgee by the terms hereof.

.

Section 9. Term of Agreement, This Pledge Agreement shall
constitute a continuing agreement between the Pledgor and the
Pledgee, and all powers, rights, privileges, obligations, and dutiles
herein set forth shall apply to, inure to the benefit of, and be
binding on the heirs, executors, administrators, successors and
agsigns of the Pledgor and the Léader.

Section 10. Noticss. Any notice or other communication to he
given hereunder shall be in wrifing and mailed or telecopied to such
party at the address or number §st forth below:

If to the Pledgor: " WALTER A. WHITNEY
9 'Church Hill Road
Washington Depot, CT 06754

If to the Lender/Pledgee JéyES M. SCOTT
4% Tanner Hill Road

Warren, CT 06754

With a copy to: ' Hébry Elstein, Esg.
1087 Broad Street
Bridgeport, CT 06604

Or to such other person, address or number as the party entitled to
such notice or communication shgll have specified by notice to the
other party given in accordance with the provisions of this Section.
Any such notice or other communication shall be deemed given: (i)
if mailed, when deposited inm the mail, pzoperly addressed and with
postage prepaid; or (ii) if sent by telecopy, when transmitted.
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Section 12. Governing Law, 7This Pledge Agreement shall be
governed by and construed in accordance with the laws of the State
of Connecticut, without giving effect to its principals of the law
of conflicts of laws.

Section 13. Remedies Cumulative. The rights and remedies herein
are cumulative, and not exciusive of other rights and remedies which

may be granted or pravided by law.

Section 14, Counterparts. This Pledge Agreenment may be executed
in two or more counterparts, each of which shall be deemed an
original but all of which together shall constitute one and the same |

instrument.

Section 15. Entire RAqreement; Amendment. This Pledge Agreeemnt
embodies the entire agreemsnt and understanding between the parties
relating to the subject matter hereof and there are no covenants,
promises, agreements, conditions or understandings, oral or written,
except as herein set forth. This Pledge Agreement may not be
amended, waived or discharged except by an instrument in writing
executed by the party against whom such amendment, waiver or
discharge is to be enforced.

IN WITNESS WEEREOF, the parties hereto have executed or caused to
be executed this Pledge Agreemeht’ as of the 20" day of March, 2002.

IN PRESENCE OF: plédgor: WALTER A. WHITNEY

D\ g

\ja,by i’9~ﬂ/m—/~€“ M. SCOTT

o

Pools, issuer of the shares of.Btock the subject of the foregoing Pledge
Agreement, acknowledges tha existence'of the foregoing pledge and agrees to
act in accordance with this Pledge Agfeement with respect to the rights of the

Pledgee therein.

March 20, 2002 . e
SCOTT $WIMMING POOLS, INC.
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PLAINTIFF’S
EXHIBIT

:
o
: 40

MYarch 0,
fetreary |, 2002

Mr. Walter A. Whitney
9 Church Hill Road .
Washington Depot, CT 06754

Re: Employment with Scott Swimming Pools, Inc. and Stock
Purchase Option

Dear Walter:
Per our discussig&' this letter supplements the Employment
Agreement dated Fefst 22 2002 and the Stock Option Purchase

Agreement dated ? 2002 related to your employment with
Scott Swimming Pools, Inc. (the “Company”) and your option to
purchase my stock.

1. All equipment currently leased to the Company by Morton Leasing
shall be transferred to the Company at the completion of each
lease at the price of $1.00.

2. There will be no outstanding loans to or from the Company from
James M. Scott (“Scott”), any family member of Scott, or any
entity owned by Scott or owned by any family member of Scott on
or after March 31, 2007.

3. The Company’s buildings located at 71 Washington Road,
Woodbury, Connacticut (the “Buildings”) shall bg sald by theg4
Company to Scott on or before March 31, 2008 [t is a
that the purchase price for tha Buildings will be batweer] 00,000
and $400,000 which is the estimated current fair market value.
Scott shall finance his purchasa of the Buildings with a 10 year
note to the Company in the amount of the purchase price (the
“Note”). The interest rate of the Note shall be 7% per annum and
the Note shall be amortized over 10 years.

M B
4. G{April 1, 2003 the Company shall enter into a 10 year lease (the
“Lease”) with Scott for the Buildings and the proper