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Bench Memo for Whitney v. J.M. Scott Associates, Inc. 

 
Prepared by Wesley Horton 

For Justices, Judges, and Practitioners Serving  
As Judges at the Appellate Advocacy Institute 

May 9-10, 2019 
 

This case has been chosen because it gives the advocates a range of issues to 

emphasize and requires them to exercise judgment in making their choices.  In addition, 

the appendices contain a good deal of chaff, so the advocates have to find the wheat and 

use it effectively.  The case does not require participants to do legal research.  Indeed 

they have been told to prepare the arguments based on the briefs and appendices and 

that additional research is not required.  This is a real appeal that was decided by the 

Appellate Court in 2016.  Whitney v. J.M. Scott Associates, Inc., 164 Conn. App. 420 

(2016).  The advocates have been discouraged from reading the decision; however, you 

may do so if you wish. 

The Plaintiff sued and prevailed for breach of an employment option contract and 

breach of a stock purchase agreement concerning that business.  No issue is raised on 

appeal concerning liability for breach of the agreements. 

The first issue raised by the Defendants concerns damages.  The employment 

contract had a liquidated damages provision but the stock purchase agreement did not.  

There are cases holding that damages for breach of an option contract are the difference 

between the contract price and the value of the property.  The Plaintiff’s expert based the 

value on what the Plaintiff reasonably expected to earn as owner of the business for 10 

years.  But the trial court found that evidence too speculative.  Instead the trial court 

awarded the Plaintiff “benefit of the bargain” damages of 10 years based on his current 

salary minus credits from unemployment and substitute employment payments for a total 

of $1,340,000.  The Defendants claimed that the trial court’s reasoning was inconsistent 

and that the “benefit of the bargain” damages do not apply to option contracts.  If the 
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Defendants are correct then is the further question whether judgment should be directed 

in their favor. 

The second issue is whether, since the Plaintiff sued to enforce the stock purchase 

agreement, on winning he had to return the stock in accordance with the agreement.  

While that is generally the law, he argued, and the trial court agreed, that the Defendants’ 

breach was fraudulent; therefore the Plaintiff had no duty to return the stock.  The 

Appellate Court had previously held that fraud will vitiate a contract. 

The third issue concerns the size of the punitive damages award of Attorneys’ fees 

because of the fraud finding.  The Plaintiff’s counsel submitted billings of $138,000 

partway through the trial and the trial court held that $250,000 was a reasonable sum for 

the entire trial and the post-trial briefing.  The issue is whether the court’s own knowledge 

and experience are sufficient to bridge the $112,000 gap. 

The fourth issue is related to the third.  After the trial, the Defendants moved for 

articulation to determine what the factual basis of the $250,000 award was.  In response 

the trial court ordered the Plaintiff to submit further evidence to show the total legal fees, 

which turned out to be $233,000.  The issue is whether the Defendants’ motion for 

articulation can be used for this purpose. 

The final issue is whether the trial court properly awarded Conn. Gen. Stat. § 37-

3a prejudgment interest of 10% per annum on the $1,800,000 compensatory judgment 

from the date of breach in March 2007 to the date of judgment in March 2014.  The issue 

is, since the award is not for a liquidated amount, whether the Defendants’ wrongful 

detention of money and their bad faith and fraudulent conduct afford a basis for awarding 

prejudgment interest under § 37-3a. 

While the first issue, if successful, trumps all the others, a good advocate for the 

appellants will move on to more promising issues, such as the last one, which involves 

seven years of interest at 10% per annum.  On the other hand, the two attorneys’ fees 
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issues involve a much smaller sum and any victory will likely be pyrrhic.  Whether getting 

the stock back is worth is a matter about which reasonable minds may differ. 

A note about the record: the judgment here was based on a lengthy bench trial.  

The participants, however, do not have the transcripts except for the excerpts in the 

appendices.  Also, the operative complaint was sealed and therefore excluded from the 

Defendants’ appendix.  The pertinent provisions of the complaint are described in the 

Memorandum of Decision. 

 
 
Wes Horton 
February, 2019 
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INTRODUCTION 
 

 The case materials derive from Whitney v. J.M. Scott Associates, Inc., A.C. 36912, 
which was litigated and resulted in a decision in the Appellate Court.  If you have not 
already read the decision, we discourage you from doing so in preparing for argument.  
 
 The appeal is from a decision after a lengthy bench trial.  Transcripts for the trial 
are not included in your materials.  For purposes of the exercise, assume that the 
transcript excerpts in the appendices are the record.  Similarly, while you should be 
familiar with the authority cited in the briefs, no additional research is required.  Note that 
the plaintiff filed a cross appeal but that it was subsequently withdrawn. 
 
 Oral advocacy is one of the most important parts of the appellate process.  
Successful oral advocacy requires knowledge of the record, knowledge of the law, and 
practice.  Practicing your argument prior to participating in the Institute will enhance the 
benefits of the exercise. 
 
 You will be assigned a role as appellant or appellee.  You should prepare a 
presentation of not more than 15 minutes based on the briefs and appendices and the 
authority contained therein.  Appellants may reserve time for rebuttal at the beginning of 
their argument. 
 
 Brief writing exercises are beyond the scope of the Institute, but there will be a 
lecture on brief writing presented by a Supreme Court Justice and Appellate Court judge. 
 
 We hope that the intensive work of the Institute will leave you with a thorough 
understanding of the various aspects of appellate practice and that you will have improved 
your skills in this area. 
 
 
      Kenneth J. Bartschi 
      Brendon P. Levesque 
      Co-Chairs, Appellate Advocacy Institute 
      May 2019 
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REPLY ARGUMENT 

I. BREACH OF CONTRACT DAMAGES 

The Defendants' argument on this issue is straight forward. To put the Plaintiff in the 

position he would have been but for the breach of the SOPA, i.e., to compensate for the loss 

of the benefit of the bargain, he had to show what he would have earned as owner of SSP 

less the amount that he spent to acquire the business. He attempted to do so, but the trial 

court found that the evidence pertaining to his income as owner was "too speculative to form 

the basis for an award of damages." (MOD at 55; Defs.' App. at A97.) Because he did not 

bargain to work for SSP as an employee for ten years after the term of the employment 

agreement expired, the court's alternate measure of damages was improper as it was un­

connected to the contract the Plaintiff drafted and the parties signed. Therefore, despite 

ample opportunity to do so, the Plaintiff failed to prove his damages for the loss of the busi­

ness opportunity. 

Rather than engage this argument in a meaningful way, the Plaintiff recites nearly 

every adverse factual finding against the Defendants and offers a specious procedural argu­

ment in the apparent hope that the Court will dislike Mr. Scott and decline to review the trial 

court's improper application of the law,. The former is irrelevant to the legal issues presented, 

and the latter is hardly the knock-out punch the Plaintiff needs it to be. 

The Plaintiff relies on Cedar Mountain, LLC v. D & M Screw Machine Products, LLC, 

135 Conn. App. 276 (2012), to argue that the Defendants' claim regarding the improper basis 

for calculating damages was not preserved. The Plaintiff discusses the factually dense Ce­

dar Mountain decision at some length (Pl.'s Br. at 11-12), but he overlooks the critical aspect 

of that case that led this Court to deny review of the claim on appeal in that case. At trial in 

Cedar Mountain, a witness testified that the defendant's machines were "averaged to make 

about $20 an hour. So, over the course of time, we lost almost $64,000." 135 Conn. App. at 

291. In its post-trial brief, the plaintiff characterized this testimony as encompassing the 

defendant's lost profits, even though the witness never used that term. The witness did use 

1 
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the phrase "lost production," but in context that phrase was ambiguous. Id. The trial court 

awarded damages but never indicated whether it was awarding lost profits or lost revenues, 

and the plaintiff did not seek articulation. Id. at 292. On appeal, the plaintiff claimed for the 

first time that the court awarded gross revenue, even though it had previously characterized 

the testimony upon which the court awarded damages as lost profits. Thus, the plaintiff 

shifted theories on appeal from his express characterization of the damages at trial to a dif­

ferent characterization on appeal with different legal consequences. As this Court has stated 

many times, "[A] party cannot present a case to the trial court on one theory and then seek 

appellate relief on a different one .... " Id. at 293 (citation and internal quotations omitted). 

Cedar Mountain is not analogous to this case because the Defendants did not affirm­

atively characterize ten years of the Plaintiff's salary as an employee as a measure of dam­

ages for loss of the benefit of the bargain and then take the opposite position on appeal. 

Rather, the Defendants claimed at trial that the Plaintiff failed to prove his damages and they 

claim on appeal that his alternate measure of damages does not cure his failure to prove his 

damages. The Defendants have not taken a contrary position to what they said at trial.1 

Moreover, the Plaintiff conflates the failure to raise an issue with the failure to make 

every conceivable argument in support of a claim at trial. See State v. Fernando A., 294 

Conn. 1, 33 n.26 (2009) (rejecting dissent's conclusion that "a reviewing court may consider 

only those specific arguments made before the trial court on the given issue") (emphasis in 

original); Rowe v. Superior Court, 289 Conn. 649, 660-63 (2008) (reviewing claim even 

though all of the theories raised in it were not raised at trial because they all concerned a 

single claim). The Defendants' argument below was that the Plaintiff failed to prove his dam­

ages on the breach of the SOPA. They argue on appeal that they are entitled to directed 

judgment because of the trial court's conclusion that the Plaintiff failed to prove what he would 

The Defendants' postjudgment motion to reargue merely pointed out a flaw in the al­
ternate calculation. The Defendants did not affirmatively state that the alternate theory was 
proper. In any event, the trial court denied the motion to reargue, so it is not clear how the 
motion to reargue aids the Plaintiff's procedural claim. 

2 
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earn as owner and that the award of ten years of salary is not a sufficient basis to make up 

for this failure. In other words, the argument on appeal is simply another argument in support 

of the Defendants' assertion that the Plaintiff failed to prove his damages. 

The Plaintiff claims that reviewing this issue would be unfair to him because he did not 

have the opportunity to argue why his alternate theory of damages was proper. (Pl.'s Br. at 

12.) First, the Plaintiff had the burden of establishing his case, which includes the legal au­

thority for obtaining relief. For example, where a party has been defaulted and therefore can­

not contest liability, the plaintiff still must plead facts showing an entitlement to relief. Moran 

v. Morneau, 140 Conn. App. 219, 225 (2013) (noting that "[a] default may settle many issues, 

but it does not operate to insulate a mistaken legal proposition from judicial review.") Thus, 

the Plaintiff had the obligation to establish why ten years of salary as an employee was an 

appropriate measure of damages when that was not the bargain the parties made. Having 

put on evidence of such in the trial court, he offered no legal basis for this claim. Indeed, his 

trial brief merely set out the calculation without offering any authority whatsoever, let alone 

an analysis showing the relationship of this analysis to the SOPA, to set forth the legal basis 

of his claim. (Pl.'s Tr. Br. at 33-34; Pl.'s App. at A-9 through A-10.) It was not up to the 

Defendants to argue against a legal theory the Plaintiff failed to present. 

Second, the Plaintiff spends eight pages of his appellate brief explaining why his 

alternate theory is legally sound, so from a procedural standpoint, it is difficult to see how he 

is prejudiced.2 After all, the evidence of his salary was before the court, so it is not a question 

of providing additional facts to support his claim. What the Plaintiff did not do was offer an 

explanation as to how the ten years of salary as an employee related to the breach of the 

stock option agreement. This is a legal question of applying the words of the parties' 

2 The Plaintiff does not claim that the trial court was ambushed. As the Supreme Court 
has noted, claims of ambuscade of the trial court arise when review of unpreserved issues 
require a new trial, thus frustrating judicial economy. Fernando A., 294 Conn. at 33 n.26. 
Here, reversal would result in directed judgment, so judicial economy and ambuscade are 
not implicated. 
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agreement to the theory of damages the Plaintiff asserted. 

The Plaintiff does complain in a footnote that he was deprived of the chance to show 

that the ten years of salary as an employee was a proper measure of consequential 

damages, citing Milford v. Coppola Construction Co., 93 Conn. App. 704, 715 (2006). (Pl.'s 

Br. at 12 n.6.) "Consequential damages ... include those damages that, although not an 

invariable result of every breach of this sort, were reasonably foreseeable or contemplated 

by the parties at the time the contract was entered into as a probably result of a breach." Id. 

The plain language of the SOPA and the EA makes clear that the parties did not con­

template awarding 1 O years of salary as consequential damages. Section 3.1 (a) of the SOPA 

granted the Plaintiff "the right and option (the "Post Initial Employment Option" exercisable 

on or after April 1, 2007 to purchase his stock for the price of $1,270,873. The Post Initial 

Employment Option shall remain in effect until July 1, 2007 when it shall expire." (Pl.'s Ex. 3 

at 9; Defs.' App. at A145.) Section 2 of the EA provides: "This agreement shall commence 

on the date hereof and, subject to further provisions of this Agreement, shall end on March 

31, 2007." (Pl.'s Ex. 20 at 2-3; Defs.' App. at A164-A165.) Thus, the parties clearly contem­

plated that the Plaintiff's employment would end on March 31, 2007, at which point he had 

three months to exercise his option to purchase. Nothing in the agreement contemplates 

that the Plaintiff would work ten more years as an employee. Rather, the agreement shows 

the opposite. There is no basis for the Plaintiff to claim consequential damages or prejudice.3 

The Plaintiff offers his specious procedural argument to distract from the weakness of 

his argument on the merits. He asserts that determining damages is a factual question, 

3 That the Plaintiff testified to this calculation is of no moment. 

Evidence admitted without objection remains in the case subject to any infir­
mities due to any inherent weaknesses. . . . If the evidence has no probative force, 
or insufficient probative value to sustain the proposition for which it is offered, the 
want of objection adds nothing to its worth and will not support a finding. 

Marshall v. Kleinman, 186 Conn. 67, 72 (1982) (citations and internal quotations omitted). 
As his testimony runs in stark contrast with the written agreements and bears no relation to 
the bargain the parties made, his testimony is irrelevant. 
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overlooking that "[w]hen, however, a damages award is challenged on the basis of a question 

of law, our review [of that question] is plenary." Landry v. Sptiz, 102 Conn. App. 34, 49-50 

(2007). In Landry, the question concerned whether the court properly awarded damages for 

a breach of contract that provided for the payment of distributions from stock that the plaintiff 

sold during the year. Id. at 49. The court recognized that this claim was an attack on ''the 

court's method of determining damages as having no explicit basis in the settlement agree­

ment because the agreement did not overtly provide for partial year distributions." Id. (em­

phasis added.) The court rejected this claim, stating the award of damages 

was legally correct insofar as it resulted from application of the explicit terms of the 
settlement agreement to the certification figures and, otherwise, was designed to give 
the plaintiff what he would have received had the defendants acted in good faith and 
not attempted to accept the benefit of several months of the plaintiff's performance of 
his contract obligations while providing nothing in return. 

Id. at 50 (emphasis added). Here, of course, the explicit terms of the agreements say nothing 

about ten additional years of salaried compensation, but instead state explicitly that the em­

ployment agreement terminated on March 31, 2007.4 

The Plaintiff also claims that the Defendants' bad faith excused him from proving dam­

ages with precision as their purported fraudulent concealment caused the uncertainty in as­

sessing damages.5 (Pl.'s Br. at 21.) Other than this bald assertion, the Plaintiff fails to identify 

what this purported concealment was or how it prevented him from proving his case. See In 

re Oreoluwa 0., 157 Conn. App. 490, 496 n.4 (2015) (cursory statement regarding factual 

finding was abandoned as inadequately briefed). 

4 The Plaintiff argues strenuously that the issue is not the "measure of damages" but 
the "calculation of damages." (Pl.'s Br. at 16.) This argument is puzzling in light of the trial 
court's statement that the salary calculation was "an appropriate measure of the 'benefit of 
the bargain' owed to the plaintiff as damages resulting from the defendant's breach of the 
SOPA." (MOD at 55 (emphasis added); Defs.' Br. at A97.) 

5 The Plaintiff cites boilerplate language from Meadowbrook Center, Inc. v. Buchman, 
149 Conn. App. 177 (2014), in support. Meadowbrook Center goes on to say, "Even under 
a more relaxed standard, the plaintiff must furnish some proof that the breach caused the 
damages of which it complains." Id. at 191 (emphasis in original). In Meadowbrook Center, 
the plaintiff failed to prove causation under the relaxed standard. Id. 
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Although the Plaintiff recites a raft of adverse factual findings pertaining to liability (see 

Pl.'s Br. at 13-16), which the Defendants do not challenge given the limited appellate review 

afforded factual findings, none of those facts have anything to do with wrongful concealment 

of evidence of damages.6 In broad strokes, the Plaintiff points to the following: the Plaintiff 

would leave secure employment to work for SSP and would return to the job market at age 

56 if it did not work out (Pl.'s Br. at 13); the Plaintiff was motivated (id.); Scott had no intention 

of selling the business to the Plaintiff and had strung others along (id. at 14); Scott had diffi­

culty firing the Plaintiff and papered the file (id. at 14-15); Scott failed to eliminate officer loans 

and failed to disclose them initially (id. at 15); and Scott lied about having sufficient funds to 

continue arbitration (id. at 15-16). None of these facts having anything to do with concealing 

the value of SSP or making it difficult to determine the value in this litigation. The Plaintiff 

does not even attempt to tie these facts to his claim. As his claim of concealment is nothing 

more than a bald assertion, unsupported by the record, it cannot support a calculation of 

damages based on a bargain the parties never made. 

The judgment should be reversed and directed for the Defendants on this issue. 

II. SPECIFIC PERFORMANCE 

The Plaintiff does not appear to quarrel with the Defendants' argument regarding his 

obligation under the plain language of the agreements to return the shares of SSP to Scott. 

Instead, the Plaintiff argues, in essence, that the trial court had discretion to disregard the 

plain language of the contract based on the adverse findings on liability.7 (Pl.'s Br. at 22-23.) 

However, decisional law makes clear that the expectations of the parties plays a significant 

6 Whether these facts would have supported discretionary punitive damages under 
CUTPA, Conn. Gen. Stat.§ 42a-110g, is not before the Court. The court ruled against the 
Plaintiff on his CUTPA count (MOD at 46; Defs.' App. at ABB), and he withdrew his cross 
appeal challenging this ruling. (See Court file.) 

7 The Plaintiff wholly ignores the election of remedies argument the Defendants make. 
(Defs.' Br. at 12.) 
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role in determining whether to order specific performance. 

For example, in Webster Trust v. Roly, 261 Conn. 278, 281 (2002), the plaintiff sought 

specific performance of an option to purchase land where the land was transferred to the 

defendants' daughter for substantially below market value. The language of the agreement 

ostensibly provided that the option holder could purchase the property on the same terms as 

another potential buyer, but the court concluded that "a sale, or really, an intrafamilial transfer, 

of the property for a price less than one third of its fair market value was not within the 

reasonable expectations of the parties."8 Id. at 285. Thus, the court looked to the intent of 

the parties to determine whether specific performance was appropriate. 

Here, however, the parties expressly anticipated the possibility that the Defendants 

would fire the Plaintiff without adequate cause and agreed that in those circumstances, as 

long as SSP paid the liquidated damages, the Plaintiff would return his shares of SSP to 

Scott.9 (Defs.' Br. at 11.) Moreover, the SOPA required the Plaintiff to sell his stock back if 

his "employment by the Company terminates or Whitney terminated his employment for any 

reason other than death .... " (Pl.'s Ex. 3 at 6 (emphasis added); Defs.' App. at A142.) Thus, 

the parties planned for the possibility that the relationship would sour and provided for the 

return of the stock in that case. Accordingly, it is of no moment that the court found the 

Defendants in breach of the contract, because the parties anticipated this possibility. 

Although the Plaintiff points to cases setting out the boilerplate language regarding 

the equitable nature of specific performance, two of the cases affirmed lower court decisions 

ordering specific performance. State v. Lex Associates, 248 Conn. 612, 621 (1999) (seller 

of land bound by terms of lease, which included option); Cutter Development Corporation v. 

Peluso, 212 Conn. 107, 115 (1989) (affirming specific performance without analysis of the 

8 Moreover, the option remained on the land records so that the plaintiffs could exercise 
the option if the daughter decided to sell the land. Id. 

9 As previously noted (Defs.' Br. at 2 n.4), the Plaintiff stated at trial that he and his 
counsel drafted the agreements. The Plaintiff does not dispute this assertion on appeal. 

7 

Page 461 of 471



facts and instead rejected defendant's claim that trial court improperly shifted burden to him). 

In Webster Trust, specific performance was not appropriate because the circumstances were 

not within the parties' contemplation and the plaintiff retained the option to purchase as a 

practical matter. 261 Conn. at 285. Finally, in Gager v. Gager & Peterson, LLP, 76 Conn. 

App. 552, 561-62 (2003), the court held that denial of specific performance of a request to 

remove "Gager'' from the name of the law firm was not improper where the plaintiff was not 

harmed by the retention of the name and the law firm would be harmed by its removal. 10 

Here, by refusing to enforce the plain language of the parties' agreement, an agree­

ment that the Plaintiff testified to drafting and that expressly contemplates dismissal without 

adequate cause, the trial court afforded the Plaintiff a windfall. Moreover, the Plaintiff remains 

a stock holder in SSP despite the order to be paid the agreed upon price for his stock. How 

this constitutes equity is not readily apparent. The order denying specific performance should 

be reversed and directed for the Defendants. 

Ill. PUNITIVE DAMAGES 

The Plaintiff notes that R.I. Pools, Inc. v. Paramount Concrete, Inc., 149 Conn. App. 

839, cert. denied, 312 Conn. 920 (2014), was decided after the trial court's decision in this 

case. (Pl.'s Br. at 24.) The Plaintiff fails to note that R.I. Pools, Inc. did not state a new rule 

of law but cited authority going back over a century. Id. at 875-76 (citing Anastasia v. General 

Casualty Co. of Wisconsin, 307 Conn. 706, 709 n.2 (2013); Harty v. Cantor Fitzgerald & Co., 

275 Conn. 72, 96-97 (2005); Matthiessen v. Vanech, 266 Conn. 822, 826 n.5 (2003); Berry 

v. Loiseau, 223 Conn. 786, 827 (1992); Waterbury Petroleum Products, Inc. v. Canaan Oil & 

Fuel Co., 193 Conn. 208, 236 (1984); Hanna v. Sweeney, 78 Conn. 492, 494 (1906); 

10 It appears that the entire discussion of specific performance in Gager is dicta as the 
court also affirmed the lower court's finding that the plaintiff, as successor to the executor, 
lacked the power under the contract to compel the removal of the name. Id. at 555, 558. As 
the plaintiff lacked standing to enforce the contract, it was not necessary to discuss the pro­
priety of the trial court's decision to deny specific performance. 
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Maisenbacker v. Society Concordia, 71 Conn. 369, 378 (1899)). Moreover, the Plaintiff 

entirely ignores Smith v. Snyder, 267 Conn. 456, 479 (2004), which required the Plaintiff to 

prove his litigation costs with specificity. Further, the Plaintiff does not address his failure to 

take any steps post-trial or within four months of the judgment to present the necessary 

evidence of his litigation costs or explain how he was foreclosed from doing so. 

Instead, the Plaintiff argues that the evidence presented at the hearing on the motion 

for articulation supports the judgment. (Pl.' Br. at 26.) But of course, that evidence was not 

before the court when it decided to award $250,000 in punitive damages, and the trial court 

candidly explained that it relied on a lodestar analysis in fixing that amount. Further, even if 

it were properly before the court, which it is not, the evidence showed litigation costs less 

than the $250,000 the court ordered, so that post-hoc evidence does not, in fact, support the 

amount awarded.11 

In addition, had the Defendants participated substantively in the improper evidentiary 

hearing during the articulation, the Plaintiff would now be claiming that the Defendants 

waived their objection to the procedural improprieties. See In re Baby Girl B., 224 Conn. 263 

(1992) (DCYS waived the four-month limitation of Conn. Gen. Stat. § 52-212a by filing an 

amended petition to terminate parental rights based on new evidence). Consequently, the 

Plaintiff cannot fairly claim that the Defendants should have attacked this belated presenta­

tion of evidence at the articulation hearing. See Part IV, infra. 

The court improperly determined punitive damages and the Plaintiff failed to take the 

necessary steps to prove his claim. Accordingly, the order regarding punitive damages 

should be reversed and directed for the Defendants on this record. 

IV. IMPROPER ARTICULATION 

The Plaintiff wholly ignores the decisional law the Defendants discuss that makes it 

11 This may explain the Plaintiff's failure to take any action post-judgment to present his 
actual costs. 
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clear that a trial court may not use an articulation to modify the judgment or its underlying 

findings. (See Defs.' Br. at 18-19.) Moreover, the cases the Plaintiff does cite do not support 

his assertion that a court may take evidence on a motion for modification. In Bowman v. 

1477 Central Avenue Apartments, Inc., 203 Conn. 246, 252 (1987), the issue was whether 

the trial court ruled on objections to a referee's report prior to entering judgment. The trial 

court held a hearing on the defendant's motion for articulation at which it explained that it 

normally ruled on such objections prior to entering judgment. Id. at 254. The court further 

stated: 'Who can remember that far back, but I normally do that. So, I did it." Id. 

The court indicated that the transcript of the hearing would serve at its articulation. Id. This 

statement is the "evidence" that the trial court followed the proper procedure. Nothing in 

Bowman indicates that the court heard testimony or entered exhibits on the question of 

whether the judge followed the proper procedure. Bowman is inapposite. 

Similarly, that the recitation of procedural history in Standish v. Standish, 40 Conn. 

App. 298, 300 (1996), notes the absence of evidence or testimony does not mean that new 

evidence would have been proper as there was no analysis explaining why that procedural 

fact was significant. Indeed, Standish reversed because the trial court improperly modified 

a dissolution judgment in response to a motion for articulation. Id. at 302. 

Finally, it is not clear that Wimpfheimer v. Wimpfheimer, FA-92-0102132, 2001 WL 

1199238 (Conn. Super. Ct. Sept. 7, 2001 ), involved a motion for articulation for an appeal or 

merely a postjudgment motion for clarification that was labeled a motion for articulation. In 

any event, the court took no evidence but merely explained what it intended in a prior order 

by reference to its notes. It is true that counsel made representations at the hearing (which 

reads like a status conference at times), but that is not evidence, Aley v. Aley, 101 Conn. 

App. 220, 229 (2007) ("representations of counsel are not evidence"), and no party in 

Wimpfheimer objected to the procedure. 

The Plaintiff tries to avoid the foregoing by claiming that the evidence and finding in 

the articulation to which the Defendants object does not constitute an "irreconcilable change" 
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from the underlying decision. (Pl.'s Br. at 29.) First, he notes that the finding does not change 

the amount awarded or the basis for the award. (Id.) If that is correct, then the subsequent 

finding and evidence is irrelevant. Then he contradicts himself by saying the evidence 

"serves to bolster the amount of punitive damages awarded." (Id.) But if that is so, then it 

changes the basis of the award. Whether it is irrelevant or improper, the finding as to the 

amount of litigation costs based on the evidence presented at the articulation hearing should 

be stricken. 

The Plaintiff then makes several claims of harmless error. While the Plaintiff correctly 

notes that the Defendants do not challenge the finding of fraud, they most certainly challenge 

the Plaintiff's failure to prove his damages. Because he failed to prove his punitive damages 

at trial, he is entitled only to nominal punitive damages. See McDonnell v. Falco, 66 Conn. 

App. 508, 516 (2001). Therefore, allowing a post-hoc presentation of evidence that contra­

dicts this result is indeed harmful. 

The Plaintiff next claims that the Defendants had the opportunity to cross examine the 

witness at the articulation hearing and waived that opportunity. (Pl.'s Br. at 30.) In other 

words, the Defendants should have participated in an improper hearing, which would have 

waived the objection to the impropriety. Here, the court had no authority to open the 

judgment as the hearing occurred more than four months after the judgment. (See Defs.' Br. 

at 18.) As the four-month rule set forth in Conn. Gen. Stat. § 52-212a and Practice Book § 

17-4 implicates the court's authority, not its subject matter jurisdiction, the four-month rule 

can be waived. In re Baby Girl B., 224 Conn. at 263. Participating in the hearing as the 

Plaintiff suggests would have waived the error. See id. The Defendants were not required 

to waive an error to avoid harmless error. 

Lastly, the Plaintiff claims that the error is harmless because the court would remand 

for a new hearing on litigation costs. (Pl.'s Br. at 31.) The Defendants have already explained 

why this case is not like R.I. Pools, Inc., in this regard and will not repeat that analysis. (Defs.' 

Br. at 14-15.) Munson v. Munson, 98 Conn. App. 869 (2006), and Lusa v. Grundberg, 101 
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Conn. App. 739 (2007), are domestic relations cases where the mosaic doctrine generally 

calls for a new trial of financial orders when an error in a part of the orders exists. E.g., 

Standish, 40 Conn. App. at 301-02. The mosaic doctrine does not apply to this breach of 

contract action, and so directed judgment is appropriate under these circumstances. 

For these reasons, the finding as to the Plaintiff's litigation costs should be stricken. 

V. IMPROPER PREJUDGMENT INTEREST AWARD 

The Plaintiff is correct that strictly speaking, prejudgment interest is not limited only to 

cases involving liquidated damages. But it is still necessary to show that the amount was 

ascertainable at the time interest is supposed to begin running. None of the authority the 

Plaintiff cites contradicts this basic point. Spearhead Construction Corp. v. Bianco, 39 Conn. 

App. 122 (1995), concerned the date interest began on a specific amount awarded by an 

arbitrator. In O'Hara v. State, 218 Conn. 628, 642 (1991 ), the court affirmed the denial of 

prejudgment interest. Similarly, the trial court in Bertozzi v. McCarthy, 164 Conn. 463, 466-

67 (1973), properly denied prejudgment interest where the damages were not liquidated until 

the date of trial. In Cecio Bros., Inc. v. Feldmann, 161 Conn. 265, 274 (1971), the trial court 

properly awarded interest from the date the plaintiff presented a bill for a specific amount to 

the defendant. Chapman Lumber, Inc. v. Tager, 288 Conn. 69, 99-100 (2008), involved pre­

judgment interest on a note that had matured. Likewise, National Electrical Contracting, LLC 

v. St. Dimitrie Romanian Orthodox Church, 144 Conn. App. 808, 821 (2013), concerned an 

award of prejudgment interest on an unpaid invoice. Finally, in Ferrato v. Webster Bank, 67 

Conn. App. 588 (2002), the court held that on remand, the trial court consider whether to 

award prejudgment interest on a specific amount of a depositor's funds that the bank improp­

erly failed to transfer upon an execution by judgment creditor. 

DiLieto v. County Obstetrics & Gynecology Group, P.C., 310 Conn. 38 (2013), 

supports the Defendants' position by explaining the rationale for prejudgment interest. The 

Plaintiff quotes a portion of footnote 11 in DiLieto, but the footnote - which quotes Foley v. 
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Huntington Co., 42 Conn. App. 712, cert. denied, 239 Conn. 931 (1996), at length - actually 

makes clear that prejudgment interest is available only where the amount is ascertainable at 

the time of the breach. 

Section 37-3a also authorizes prejudgment interest involving tortious injury to property 
when the damages were capable of being ascertained on the day of the injury. See 
Sosin v. Sosin, 300 Conn. 205, 235, 14 A.3d 307 (2011) (award of prejudgment inter­
est for damage to property "is limited to cases in which the damage is of a sort [that] 
could reasonably be ascertained by due inquiry and investigation on the date from 
which the interest is awarded" (internal quotation marks omitted)). Prejudgment inter­
est is permitted in such cases on the theory that [a] loss of property having a definite 
money value is practically the same as the loss of so much money; the loss of the use 
of the property is practically the same as the loss of the use (or interest) of so much 
money. Thus, [§37-3a] does not allow prejudgment interest on claims that are not yet 
payable, such as awards for punitive damages or on claims that do not involve the 
wrongful detention of money such as personal injury claims . . . Prejudgment interest 
is not permitted on such claims for the simple reason that, until a judgment is rendered, 
the person liable does not know what sum he owe[s], and therefore cannot be in de­
fault for not paying. 

DiLieto, 31 O Conn. at 49-50 n.11 (quoting Foley, 42 Conn. App. at 739) (other citations and 

internal quotations omitted; emphasis added). 

Here, the Defendants could not know the amount to pay for breach of the SOPA or for 

the breach of the arbitration provision until the trial court fixed the amounts. Notably, at trial 

the Plaintiff claimed damages from the breach of the SOPA in various amounts under various 

theories: $4 million for the lost business opportunity (Pl.'s Tr. Br. at 32; Pl.'s App. at A-8), 

$484,597 for reliance damages (Id. at 33; Pl.'s App. at A-9), $1.341 million for ten years of 

salary (Id. at 33-34; Pl.'s App. at A-9 through A-10), or $2.09 million based on Scott's salary 

(Id. at 34; App. at A-10). Similarly, the Plaintiff claimed damages related to the arbitration of 

"approximately $65,000 to $80,000." (MOD at 58; Defs.' App. at A 100.) 

The Plaintiff counters that whether to award prejudgment interest is reviewed for 

abuse of discretion. (Pl.'s Br. at 32.) But if a court misapplies the law, the court has not 

exercised its legal discretion. See Austin-Casares v. Safeco Ins. Co. of America, 31 O Conn. 

640, 654 (2013) (reversing decision on motion to intervene where court misapplied the law). 

Here, the argument is that the court misapplied the law by awarding prejudgment interest on 

damages that were not ascertainable until the judgment. 
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The Plaintiff attempts to evade the clear import of this authority by claiming that Foley 

is distinguishable because in that case neither party had substantially performed so as to 

invoke a claim for a liquidated sum. (Pl.'s Br. at 33.) That is correct, but it is beside the point 

because both in Foley and in this case, the damages awarded were for the loss of the benefit 

of the bargain, and in both cases those damages were uncertain until the court fixed the 

amount. See Foley, 42 Conn. App. at 742. The degree of performance is irrelevant to the 

determination of prejudgment interest. 

Next, the Plaintiff claims that "whether the amount of damages was disputed does not 

foreclose an award of prejudgment interest under§ 37-3a." (Pl.'s Br. at 34 (citing Sosin, 300 

Conn. at 230).) Sosin concerned a postjudgment award of interest where the parties dis­

puted the amount owed pursuant to financial orders incident to the dissolution of marriage. 

300 Conn. at 226. The plaintiff withheld a specific amount of payments due to the defendant 

based on a good-faith belief that he did not owe the amount specified. Id. Sosin concerned 

whether a court may award § 37-3a interest where a party acts in good faith in disputing 

whether the money is owed. The amount itself was not disputed in Sosin. 

The Plaintiff then asserts that the court could consider the Defendants' bad faith in 

awarding interest. (Pl.'s Br. at 34-35.) To the extent that a party's good faith or bad faith is 

relevant goes to whether to award interest, not when interest starts. After all, the court may 

not award prejudgment interest on punitive damages, DiLieto, 310 Conn. at 49-50 n.11, even 

though such damages necessarily arise from bad conduct, because the amount of punitive 

damages is unknown until fixed by the court. The Defendants' good faith or bad faith here 

does not authorize prejudgment interest on amounts that they could not have known until the 

judgment. 

The order concerning prejudgment interest on the damages for the breach of the 

SOPA and the arbitration provision should be reversed and remanded for further proceed­

ings. 
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Conclusion 

For the foregoing reasons, and for the reasons stated in their opening brief, the judg­

ment of the trial court should be reversed with direction as to Issues I, II, and Ill, and should 

be reversed and remanded for further proceedings with respect to Issue V. The improper 

portion of the articulation (Issue IV) should be stricken. 

15 

DEFENDANTS JAMES M. SCOTT AND 
SCOTT SWIMMING POOLS, INC., 

By ~jJ\ ~~~tt4 . 
Kenneth J. Bartschi : 
Karen L. Dowd 
HORTON, SHIELDS & KNOX, PC 
90 Gillett St. 
Hartford CT 06105 
Juris No. 38478 
Phone: 860-522-8338 
Fax: 860-728-0401 
kbartschi@hortonshieldsknox.com 
kdowd@hortonshieldsknox.com 

Bruce L. Elstein 
GOLDMAN GRUDER & WOODS, LLC 
105 Technology Drive 
Trumbull CT 06611 
Juris No. 35172 
Phone: 203-880-5333 
Fax: 203-880-5332 
belstein@goldmangruderwoods.com 

Page 469 of 471



CERTIFICATION 

Pursuant to Practice Book§ 67-2(h), I hereby certify that: (1) the electronically sub­
mitted brief and appendices were emailed on July 28, 2015, to counsel of record listed below; 
and (2) that the brief and appendices do not contain any names or personally identifiable 
information that is prohibited from disclosure or that any such information has been redacted. 

Pursuant to Practice Book§ 67-2(i), I hereby certify that: (1) in compliance with Prac­
tice Book§ 62-7, a copy of the foregoing brief and appendices were mailed, postage prepaid, 
to the Hon. John A. Danaher, Ill, and the counsel of record listed below on July 28, 2015; 
(2) that the brief and appendices are true copies of the brief and appendices filed electroni­
cally pursuant to Practice Book§ 67-2(g); (3) that the brief and appendices do not contain 
any names or personally identifiable information that is prohibited from disclosure or that any 
such information has been redacted; (4) and that the brief complies with all provisions of 
Practice Book§ 67-2(i). 

Hon. John A. Danaher 
Superior Court 
15 West Street 
Litchfield CT 06759 

Attorney Bruce L. Elstein 
GOLDMAN GRUDER & WOODS, LLC 
105 Technology Drive 
Trumbull CT 06611 
Phone: 203-880-5333 
Fax: 203-880-5332 
belstein@goldmangruderwoods.com 

Attorney Ann H. Rubin 
Attorney Anne D. Peterson 
CARMODY & TORRANCE, LLP 
50 Leavenworth Street 
PO Box 1110 
Waterbury CT 06721 
Phone: 203-573-1200 
Fax: 203-575-2600 
arubin@carmodylaw.com 
apeterson@carmodylaw.com 

Page 470 of 471



Page 471 of 471


	AAI190509 Case Cover
	Faculty Table of Contents
	Bench Memo
	01_Case Material Intro
	02_Appellant Brief
	03_Appendix to Appellant Brief
	Appendix to Def. Brief.PartOne.pdf
	Appendix to Def. Brief.Part Two.pdf

	04_Combined Brief and Appx of Appellee
	Brief.pdf
	appx000.pdf

	05_Appellant Reply Brief
	Def Reply Brief AC 36912
	scott reply brief confirmation




