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Lawyers’ Principles of Professionalism

As a lawyer | must strive to make our system of justice work fairly and
efficiently. In order to carry out that responsibility, not only will I comply
with the letter and spirit of the disciplinary standards applicable to all
lawyers, but | will also conduct myself in accordance with the following
Principles of Professionalism when dealing with my client, opposing
parties, their counsel, the courts and the general public.

Civility and courtesy are the hallmarks of professionalism and should not
be equated with weakness;

I will endeavor to be courteous and civil, both in oral and in written
communications;

I will not knowingly make statements of fact or of law that are untrue;

I will agree to reasonable requests for extensions of time or for waiver of
procedural formalities when the legitimate interests of my client will not be
adversely affected;

I will refrain from causing unreasonable delays;

I will endeavor to consult with opposing counsel before scheduling
depositions and meetings and before rescheduling hearings, and I will
cooperate with opposing counsel when scheduling changes are requested;

When scheduled hearings or depositions have to be canceled, | will notify
opposing counsel, and if appropriate, the court (or other tribunal) as early
as possible;

Before dates for hearings or trials are set, or if that is not feasible,
immediately after such dates have been set, | will attempt to verify the
availability of key participants and witnesses so that | can promptly notify
the court (or other tribunal) and opposing counsel of any likely problem in
that regard;

I will refrain from utilizing litigation or any other course of conduct to
harass the opposing party;

I will refrain from engaging in excessive and abusive discovery, and I will
comply with all reasonable discovery requests;

In depositions and other proceedings, and in negotiations, | will conduct
myself with dignity, avoid making groundless objections and refrain from
engaging | acts of rudeness or disrespect;

I will not serve motions and pleadings on the other party or counsel at such
time or in such manner as will unfairly limit the other party’s opportunity
to respond;

In business transactions | will not quarrel over matters of form or style, but
will concentrate on matters of substance and content;

I will be a vigorous and zealous advocate on behalf of my client, while
recognizing, as an officer of the court, that excessive zeal may be
detrimental to my client’s interests as well as to the proper functioning of
our system of justice;

While | must consider my client’s decision concerning the objectives of the
representation, | nevertheless will counsel my client that a willingness to
initiate or engage in settlement discussions is consistent with zealous and
effective representation;

Where consistent with my client's interests, | will communicate with
opposing counsel in an effort to avoid litigation and to resolve litigation
that has actually commenced;

I will withdraw voluntarily claims or defense when it becomes apparent
that they do not have merit or are superfluous;

I will not file frivolous motions;

I will make every effort to agree with other counsel, as early as possible, on
a voluntary exchange of information and on a plan for discovery;

I will attempt to resolve, by agreement, my objections to matters contained
in my opponent's pleadings and discovery requests;

In civil matters, | will stipulate to facts as to which there is no genuine
dispute;

I will endeavor to be punctual in attending court hearings, conferences,
meetings and depositions;

I will at all times be candid with the court and its personnel;

I will remember that, in addition to commitment to my client's cause, my
responsibilities as a lawyer include a devotion to the public good;

I will endeavor to keep myself current in the areas in which | practice and
when necessary, will associate with, or refer my client to, counsel
knowledgeable in another field of practice;

I will be mindful of the fact that, as a member of a self-regulating
profession, it is incumbent on me to report violations by fellow lawyers as
required by the Rules of Professional Conduct;

I will be mindful of the need to protect the image of the legal profession in
the eyes of the public and will be so guided when considering methods and
content of advertising;

I will be mindful that the law is a learned profession and that among its
desirable goals are devotion to public service, improvement of
administration of justice, and the contribution of uncompensated time and
civic influence on behalf of those persons who cannot afford adequate legal
assistance;

I will endeavor to ensure that all persons, regardless of race, age, gender,
disability, national origin, religion, sexual orientation, color, or creed
receive fair and equal treatment under the law, and will always conduct
myself in such a way as to promote equality and justice for all.

It is understood that nothing in these Principles shall be deemed to
supersede, supplement or in any way amend the Rules of Professional
Conduct, alter existing standards of conduct against which lawyer conduct
might be judged or become a basis for the imposition of civil liability of
any kind.

--Adopted by the Connecticut Bar Association House of Delegates on June
6, 1994
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Bench-Bar Symposium on Professionalism Schedule

8:30 a.m. - Registration/Continental Breakfast

9:00 a.m. - Welcome Remarks (Jury Assembly Room)

Hon. Jose A. Suarez, Connecticut Superior Court

Kristi A. Hanney,President, New London County Bar
Association, Law Office of Kristi A. Hanney LLC, East Lyme
Jonathan M. Shapiro, President, Connecticut Bar Association
Shapiro Law Offices LLC, Middletown

David J. Tycz, President, Middlesex County Bar

Howard McMillan & Tycz LLC, Middletown

9:30 a.m. — Plenary Session (Jury Assembly Room)

Elevating the Profession and Supporting the Judiciary

Moderator
Hon. Robert L. Holzberg (Ret.), Pullman & Comley LLC,
Hartford

Panelists

George Jepsen, Connecticut Attorney General, Hartford
Karen DeMeola, Immediate Past President, Connecticut Bar
Association, Assistant Dean for Finance, Administration, and
Enrollment, University of Connecticut School of Law, Hartford
Ralph J. Monaco, Conway Londregan Sheehan & Monaco
PC, New London

10:30 a.m. - Break

10:45 a.m. — Plenary Session (Jury Assembly Room)

Avoiding Grievances: Top Ten Pitfalls and Common
Issues in the Grievance Process

Speakers
Michael P. Bowler, Statewide Bar Counsel, East Hartford
Mark A. Dubois, Geraghty & Bonnano LLC, New London

A2. Criminal Practice (Room 5-1)

Moderator
Hon. Susan B. Handy, Superior Court, New London

Panelists

Christa L. Baker, Asst. State’s Attorney, GA 21

Michael A. Blanchard, Suisman Shapiro, New London
Jeremiah F. Donovan, Law Offices of Terry and Jeremiah
Donovan, Old Saybrook

Michael A. Gailor, State’s Attorney, Middlesex JD

A3. Family Practice (Room 5-D)

Moderator
Kristi A. Hanney, Law Office of Kristi A. Hanney LLC,
East Lyme

Panelists

Hon. Lynda Munro (Ret.), Pullman & Comley LLC, Bridgeport
Hon. Jose A. Suarez, Connecticut Superior Court, Hartford
Paige S. Quilliam, Gould Larson Bennet McDonnell Quilliam &
McGlinchey PC, Essex

Robert G. Tukey, Suisman Shapiro, New London

A4. Probate, Trusts, and Estates Practice (Room 606)

Moderator
Hon. Jennifer L. Berkenstock, Reg. 14 Probate Court,
Marlborough

Panelists

Hon. Jeffrey McNamara, Reg. 32 Probate Court,

New London Regional Children’s Court, Niantic

Kirk W. Lowry, Connecticut Legal Rights Project, Middletown
Susan B. Pochal, Pochal & Pochal LLC, Mystic

11:45 a.m. - Breakout Sessions
A1l. Alternative Dispute Resolution (Room 5-B)

Moderator
Hon. Antonio C. Robaina (Ret.), McElroy Deutsch
Mulvaney & Carpenter LLP, Hartford

Panelists

Hon. Elaine Gordon (Ret.), Gordon ADR, Westbrook

Hon. Robert L. Holzberg (Ret.), Pullman & Comley LLC,
Hartford

Louis R. Pepe, McElroy Deutsch Mulvaney & Carpenter LLP,
Hartford

A5. Civil Practice (Room 5-A)

Moderator
David J. Tycz, Howard McMillan & Tycz LLC, Middletown

Panelists

Hon. Matthew E. Frechette, Connecticut Superior Court
Middletown

Hon. Kimberly A. Knox, Connecticut Superior Court
Hartford

Shelley L. Graves, Faulkner & Graves PC, New London

12:45 p.m. Lunch (Jury Assembly Room)

1:00 p.m. Keynote Speaker (Jury Assembly Room)

Hon. Richard A. Robinson, Chief Justice,
Connecticut Supreme Court

2:00 p.m. Adjourn
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Faculty Biographies

Hon. Richard A. Robinson

The Honorable Richard A. Robinson was born December 10, 1957 in Stamford, Connecticut. He graduated with
a Bachelor of Arts Degree from the University of Connecticut in 1979 and a Juris Doctor degree from West
Virginia University School of Law in 1984. He was admitted to the West Virginia Bar and the Connecticut Bar,
and is a member of the U.S. District Court, Northern District of West Virginia and the U.S. District Court,
Connecticut.

From 1985 - 1988, Justice Robinson was Staff Counsel for the City of Stamford Law Department. In 1988, he
became Assistant Corporation Counsel in Stamford where he remained until his appointment as a Judge of the
Superior Court in 2000. He remained a Superior Court Judge for the next seven years during which time he
served as Presiding Judge (Civil) for the New Britain Judicial District (May 2003 - September 2006); Presiding
Judge (Civil) and Assistant Administrative Judge for the Ansonia/Milford Judicial District (September 2006 -
September 2007); and Presiding Judge (Civil) for the Stamford Judicial District (September 2007 - December
2007). He was appointed as a Judge of the Connecticut Appellate Court on December 10, 2007, a Justice of the
Supreme Court on December 19, 2013, and the Chief Justice of the Supreme Court on May 3, 2018.

Justice Robinson’s career is complimented by an array of public and judicial service. He served as President of
the Stamford Branch of the NAACP (1988-1990); General Counsel for the Connecticut Conference of the
NAACP (1988 - 2000); President of the Assistant Corporation Counsel’s Union (AFSCME) (1989 - 2000);
Commissioner of the Connecticut Commission on Human Rights and Opportunities (1997 - 2000); Chair of the
Connecticut Commission on Human Rights and Opportunities (1999 - 2000); New Haven Inn of Court member
(2002 - present); Judicial Education Curriculum Committee member (2002 - 2014); Judicial Education
Committee member (2003 - 2014); Faculty at several Judicial Institutes as well as spring and fall lectures (2003
- present); Civil Commission member (2005 - 2014); Court Annexed Mediator (2005 - 2014); Lawyers
Assistance Advisory Board member (2007 - present); Bench-Bar Foreclosure Committee (2007 - 2014); Legal
Internship Committee (2013 - 2017); Chairperson of the Advisory Committee on Cultural Competency (2009-
present); Chairperson of the Rules Committee (2017- present); Connecticut Bar Association Young Lawyers
Section Diversity Award (2010); Connecticut Bar Association's Henry J. Naruk Judiciary Award for Integrity
(2017); NAACP 100 Most Influential Blacks in Connecticut; Connecticut Bar Foundation James W. Cooper
Fellows, Life Fellow.

Hon. Jennifer L. Berkenstock

Judge Berkenstock has served as Probate Judge of the consolidated Region 14 Probate District since January 5,
2011. Region 14 serves the towns of East Haddam, East Hampton, Marlborough, and Portland.

Judge Berkenstock is active in the Connecticut Probate Assembly as the Chair of the Procedures Review
Committee, Chair of the Floating Clerks List Committee, member of the Executive Committee and member of
the Public Information Committee. She also serves as a Special Assignment Probate Judge. She is a member of
the National College of Probate Judges as well as the Connecticut Bar Association’s Elder Law Section and its
Estates and Probate Section.

She earned her B.A. degree in 1983 from Bates College with honors in American History, including study at
Oxford University in England during her junior year. After working full time for four years in the insurance
industry, she graduated from the University of Connecticut School of Law in 1989. She is a past President of
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the Central Connecticut Business and Estate Planning Council. In addition to her practice of law, she served
numerous times in the role of fiduciary as administrator, conservator, and guardian for protected persons.

Hon. Matthew E. Frechette

The Hon. Matthew E. Frechette practiced law with the law firm of Frechette & Frechette in New Haven for 20
years before being appointed to the bench in 2007. Since that time Judge Frechette’s assignments included three
years sitting criminal in Bridgeport and New London doing arraignments, the domestic violence docket, and
many jury trials. For the past eight years, Judge Frechette have been sitting on the civil side in New Haven,
New London, and Middletown where he currently sits.

Hon. Elaine Gordon (Ret.)

Judge Elaine Gordon was appointed to the Connecticut Superior Court by the late Governor William A. O’Neill
in 1988, and retired in 2011. During her 23 year tenure on the bench, Judge Gordon has decided, mediated, or
assisted in the settlement of virtually every type of dispute. Her expertise covers commercial, construction,
employment, environmental, insurance, professional malpractice, personal injury, product liability, estate,
family, and municipal cases. The hundreds of disputes over which she presided include complex, highly
contentious matters, as well as multi-party litigation.

In 1993, Judge Gordon was the first Connecticut judge to become a 40-hour trained mediator. She has been an
active participant in the court annexed mediation program for many years. Judge Gordon has taught numerous
courses on mediation and settlement skills to judges for over 20 years. In addition, she has taught for the
National Institute of Trial Advocacy, bar organizations across Connecticut and was an instructor at the Yale
Law School.

She is an honors graduate of The University of Connecticut School of Law and Northwestern University.

Hon. Susan B. Handy

Judge Handy is a graduate of the University of Massachusetts and the University of Connecticut School of Law.
She started her professional career as a high school English teacher at New London High School. From 1980-
1993 she was a litigator with the law firm Conway Londregan Leuba McNamara and Sussler in Southeastern,
Connecticut. Judge Handy was appointed a judge of the Superior Court in 1993. She currently is a senior judge
sitting in the New London Judicial District, covering both criminal and civil matters. During her judicial career
she has served as Chief Administrative Judge of Criminal, Administrative Judge of the New London J.D., and
Presiding Judge of Criminal in New London, New Britain, and Middletown. She currently is co-chair of the
Events Subcommittee of the Judicial Media Committee which yearly presents a seminar for both judges and
members of the media. Judge Handy is part of the core faculty for pre-bench for newly appointed judges and a
member of the CBA Civics Education Committee. She formerly sat as a member of the Criminal Jury
Instruction Committee, the Rules Committee, the Executive Committee, the Judicial Review Council, and as
faculty for the Connecticut Judges Institute.
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Hon. Robert L. Holzberg (Ret.)

Robert L. Holzberg, Connecticut Superior Court Judge (Ret.), leads the Alternative Dispute Resolution (ADR)
practice at Pullman & Comley, which is comprised of four retired judges and six AAA certified attorney
arbitrators. He possesses extensive experience serving as a mediator and arbitrator in complex civil matters in
state and federal court including personal injury, employment, construction, environmental, probate, insurance,
intellectual property and commercial disputes. He retired from the bench in September 2012 after more than 22
years of service as a Superior Court judge.

Retired Judge Holzberg was appointed to the Superior Court in 1990 by Governor William O'Neill. While on
the bench he served as the presiding judge for civil matters in the Middlesex, New Britain, and Waterbury
judicial districts. During his career, he earned a reputation for his skill in crafting settlements in some of
Connecticut's highest profile and most complex cases and became one of the state's most sought-after
mediators.

He has received several awards, including the 2011 Connecticut Bar Association's Henry J. Naruk Award, given
to a member of the judiciary who epitomizes long-term, dedicated and conscientious service to the community,
possesses the highest integrity, and has made substantial contributions to the administration of justice in
Connecticut. In 2005 he received the Hon. Robert F. Zampano Award for Excellence in Mediation and in 1998
received the Connecticut Trial Lawyers Association Judicial Award.

Before his appointment to the bench, he was on the faculty of the University of Connecticut School of Law and
also served as an Assistant Public Defender in the Office of the Chief Public Defender.

Retired Judge Holzberg is a frequent speaker and author on the topic of mediation and arbitration. He has been
an invited speaker on ADR strategies for the Practicing Law Institute, the Connecticut Trial Lawyers
Association, the Connecticut Defense Lawyers Association, and the Hartford County Bar Association.

Hon. Kimberly A. Knox

Kimberly Knox was appointed a judge of the Superior Court in 2017. Since that time, she has had assignments
in criminal and civil, currently sitting civil in the Judicial District of New London. Prior to her appointment, she
was a principal in a Hartford law firm where her practice included appellate litigation and attorney discipline
and ethics. Judge Knox is a past President of the CT Bar Association. She was a co-author of the Connecticut
Practice Book Annotated and is a contributor to legal publications. She is a graduate of the University of
Connecticut School of Law.

Hon. Jeffrey McNamara

The Hon. Jeffrey A. McNamara served as Probate Judge for the Town of East Lyme from 1998-2011. He is
currently serving as Probate Judge for the Niantic Regional Probate Court, which encompasses East Lyme,
Montville, Old Lyme, and Salem from 2011 to present. He is a current member of the Probate Administration
Executive Committee and the Administrative Judge for the New London Regional Children’s Court.

He also serves as Judge at the Mohegan Tribal Court 2012 to present.

He is the Owner and President of McNamara & McNamara PC 1993 to present.
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Hon. Lynda B. Munro

Lynda B. Munro, Connecticut Superior Court Judge (Ret.) is a member of the firm's Alternative Dispute
Resolution (ADR) and Family Law practices. Her ADR practice focuses on resolution of family and civil
disputes. She serves as a mediator, arbitrator, discovery master, and private judge in civil matters and financial,
custody and parenting disputes involving families and children, pre-nuptial agreements and post-nuptial
agreements.

Former Judge Munro retired in 2014 after 20 years of distinguished service on the Connecticut bench. Most
recently, Judge Munro served as a Presiding Judge for the Family Division of the New Haven Superior Court.
She served as Chief Administrative Judge for Family Matters from 2008-2013 and Presiding Judge of the
Regional Family Docket for seven years. She has assisted parties and counsel in resolving hundreds of couples
and high-conflict family disputes.

Judge Munro has extensive experience in the area of civil matters. She has sat on the Complex Litigation
Docket, special proceedings, jury, and court trials. She both tried and mediated a wide array of tort and contract
cases including commercial disputes, medical malpractice, legal malpractice, and trade secrets matters.
Additionally, Judge Munro was an affordable housing judge for many years. Judge Munro also is an American
Acrbitration Association (AAA)-qualified arbitrator.

Judge Munro is the only active mediator/arbitrator who sat on both the Complex Litigation Docket and the
Regional Family Trial Docket in Connecticut. Because of her years of writing and trying cases to the bench, she
is particularly well-suited to our Appellate practice.

During her judicial career, Judge Munro heard cases in the Meriden, New London, New Haven, Hartford,
Waterbury, Middlesex and Stamford-Norwalk judicial districts. Before being sworn in as a Superior Court
Judge in 1994, Judge Munro spent 15 years as a private practice attorney representing municipalities,
individuals and business entities in municipal, land use, civil and family matters.

The former chair of the Judicial Education Committee, Judge Munro taught classes in civil, general, and family
law to the Superior Court Bench for more than 10 years. She also taught numerous courses through the
Connecticut Bar Association, the New England Bar Association, the Connecticut Chapter of Matrimonial
Lawyers, the Connecticut Trial Lawyers Association and many other organizations, consortiums and
associations. For the past six years, she has been an adjunct law professor at Quinnipiac Law School. In
addition, she provides training in best practices in ADR to law firms.

Judge Munro serves on the editorial board of Family Law Quarterly, a publication of the American Bar
Association. She is a Trustee Emeritus of Connecticut College and was recently awarded the Connecticut
College Medal, the highest honor the College can confer, for her accomplishments and service.

Hon. Antonio C. Robaina (Ret.)

ANTONIO C. ROBAINA was appointed to the Superior Court in 1998 and most recently served as the
presiding judge for civil matters in the Hartford Judicial District. He has served in judicial districts throughout
the state as a trial judge in criminal, family, civil jury and juvenile cases. Notably, from September 2002 to
August 2003, Judge Robaina was the presiding judge for Family Matters in the Hartford Judicial District,
having the largest family docket in the state.
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Judge Robaina acts as a mediator in medical malpractice cases and other types of civil litigation. He has served
as the co-chairperson of a bench/bar committee with respect to medical malpractice cases. Judge Robaina
mentored law school students through the Connecticut Hispanic Bar Association Mentoring Program and also
serves as a mentor to other judges in the Judicial Branch mentoring program. He was a member of the Rules
Committee of the Judges of the Superior Court.

He is a James Cooper Fellow of the Connecticut Bar Foundation. He was the chairman of the Diversity Award
Committee for the Lawyer’s Collaborative for Diversity. He is the recipient of the Judge Robert Zampano
Excellence in Mediation Award given by Community Mediation, Inc., the Connecticut Defense Lawyer’s
Association President’s Award of Excellence in 2018, in 2016 he received the Henry J. Naruk Judiciary Award
from the Connecticut Bar Association, and in 2009 he received the Connecticut Trial Lawyers Judicial Award.

From 1979 to 1998, Judge Robaina practiced law in New Haven. His general practice included plaintiff’s
personal injury, insurance defense, criminal defense, immigration law, and family matters. He was a member of
many organizations, including the New Haven County Bar Association, the Connecticut Trial Lawyers
Association, the American Immigration Lawyers Association, the National Hispanic Bar Association, and the
Connecticut Bar Association. He was one of the founders and a member of the Board of Directors of the
Connecticut Hispanic Bar Association.

Judge Robaina served as the president of the board of directors of The Connection Fund, Inc., a nonprofit
corporation designed to develop real estate for charitable purposes. During his tenure, The Connection Fund
completed the state’s first supportive housing project called Liberty Commons, which consists of 40 units of
supportive housing in Middletown. That organization also built supportive housing for pregnant women in
Groton called Mother’s Retreat, a children’s space called Kids City in Middletown and renovated the former
YWCA in New Haven to house treatment and rehabilitation facilities.

Hon. Kenneth L. Shluger

Judge Kenneth Shluger was appointed a judge of the Superior Court in 2004. Since that time, he has had
assignments in Criminal, Civil but most frequently in the Family Court, currently sitting Family in the New
London Judicial District. Prior to his appointment, he had a general trial practice in Hartford and Glastonbury.
He is a graduate of the University of Connecticut and the University of Connecticut School of Law.

Judge Shluger continues to be active in the Connecticut Bar Association and the Hartford County Bar
Association chairing numerous committees and task forces including CBA Standing Committee on
Professionalism and the HCBA Bench Bar Committee. He has been an adjunct professor at Eastern Connecticut
State University and has served on the boards of several civic organizations. He frequently speaks to civic
organizations, in schools and in conjunction with bar association activities.

Hon. Jose A. Suarez

Judge Jose Suarez was appointed to be a judge of the superior court in February 2009. Since that time, he was
presided over civil, criminal, family, and juvenile matters. From September 2015 through September 2017, he
served as the presiding judge of family in the Hartford Judicial District. Currently, he sits as the administrative
judge in the Middlesex Judicial District, were he is also the presiding judge for criminal and civil matters.

Prior to his appointment, he worked as an Assistant Attorney General IV and in the environment department
handling Clean Air Act matters, concentrating in coal fired power plant litigation, and automobile emissions
regulation and litigation throughout the country.

Page 12 of 427



Christa L. Baker

Christa L. Baker graduated from the University of New Haven in in 1999 with a B.S. in Criminal Justice and a
minor in Forensic Science. She worked as a Private Investigator and then a Bodily Injury claim representative
for several years before pursuing her law degree. Christa graduated from Quinnipiac School of Law in 2006 and
started working with the States Attorney’s office in New London immediately upon being sworn in. She worked
as Assistance State’s Attorney in GA 10 New London for 6 years before transferring to GA 21 in Norwich
where she currently practices.

Michael A. Blanchard

Michael A. Blanchard is a Director of Suisman Shapiro and was admitted to practice before the Connecticut Bar
in 1982, the Massachusetts Bar in 1985, and the Mashantucket Pequot Tribal Bar in 1992. Attorney Blanchard
received his Bachelor’s of Arts degree in Mathematics from Assumption College in 1979 and his Juris Doctor
from Western New England College School of Law in 1982. His practice concentration is in criminal and
family law.

In his criminal practice Attorney Blanchard has appeared in Part B (misdemeanor) and Part A (serious felony)
courts throughout the state. His diversified criminal cases have included murder, felony and misdemeanor
assault, sexual assault, computer crimes, manslaughter and drunk driving defense. Attorney Blanchard has
assisted those accused of crimes and their families throughout his legal career. Attorney Blanchard has testified
as an expert witness concerning the standard of representation in criminal cases.

Attorney Blanchard's varied family practice has included fully contested custody cases, relocation issues, and
allegations involving both physical and sexual abuse of children. He has served as a court appointed guardian ad
litem representing children’s best interests in contested custody matters. Attorney Blanchard has served as a
Special Master in the Regional Family Trial Docket since its inception, teaming with child psychologists to
conduct full day pre-trials in highly contested custody cases. He has served as a Special Master in New London
and Middlesex counties, conducting pre-trials in contested family matters. Attorney Blanchard has been
appointed and currently serves on the Family Commission, a committee dedicated to reviewing and revising
practice book rules in the family law area. Attorney Blanchard also served on The Child and Custody Matters
Work Group, a committee organized to create and administer a training module for court appointed attorneys
who represent minor children in contested custody cases.

Attorney Blanchard is a member of the Connecticut Bar Association, New London County Bar Association, and
Mashantucket Pequot Tribal Nation Bar Association. He is a member of the National Association of Criminal
Defense Lawyers and the Connecticut Association of Criminal Defense Lawyers. Attorney Blanchard is an
appointed member of the Windham County Grievance Panel. He is a member of the Labor & Employment and
Sports and Entertainment law sections of the Connecticut Bar Association.

An Academic All-American and All-New England baseball player in college, he has coached numerous youth
sports. Attorney Blanchard has been inducted in the Athletic Hall of Fame at Assumption College. He continues
his involvement with young athletes as an advisor and agent.

Michael Bowler

Michael Bowler was admitted to the bar in 1992. In 1998 he joined the Judicial Branch as an Assistant Bar
Counsel to the Statewide Grievance Committee. In 2005 he was made the Statewide Bar Counsel. In 2016, he
was appointed to be Counsel to the Minimum Continuing Legal Education Commission. Attorney Bowler is a
graduate of the College of the Holy Cross and the University of Connecticut School of Law.



Karen DeMeola

Karen DeMeola is the Assistant Dean for Finance, Administration, and Enrollment at UConn School of Law
and is the immediate past president of the Connecticut Bar Association. She received her undergraduate degree
in psychology from UConn and her J.D. from UConn Law. After graduation from law school, Karen was a civil
rights litigator whose practice focused primarily on employment discrimination, police brutality and housing
discrimination. While at UConn Law, she has been an adjunct professor teaching Critical ldentity Theory and
has presented on numerous panels, symposia, and conferences on diversifying law school populations, implicit
bias, intersectionality, leadership, and diversity and inclusion. Karen has also created numerous pipeline
projects, including the CBA Pathways to Legal Careers Pipeline. Karen is a Fellow of the Connecticut Bar
Foundation.

Karen was the recipient of the 2018 Attorney of the Year Award from the Connecticut Law Tribune; the
Lawyers Collaborative for Diversity Edwin Archer Randolph Diversity Award; the CWEALF Maria Miller
Stewart Award; the Connecticut Commission on Human Rights and Opportunities Constance Baker Motley
Award for Business and Law; and the University of Connecticut Spirit Award.

Timothy A. Diemand

Tim is a Partner in the Litigation Department, Co-Chair of the Insurance Practice Group, and a member of
Wiggin and Dana’s Executive Committee. He has made his mark defending and representing clients around the
country in high stakes matters such as complex insurance class actions, copyright claims against major record
labels and recording artists, malpractice defense, catastrophic injury claims, and contractor disputes stemming
from Irag and Afghanistan war reconstruction projects.

Tim has been recognized by Chambers USA in the Commercial Litigation category, recognized by Benchmark
Litigation in its Litigation Stars category, and Super Lawyers selected Tim for inclusion in its New England
Super Lawyers publication in the category of Civil Litigation. Benchmark Litigation noted that Tim was lauded
by a peer for "a great sense of dealing with the business people, amassing the facts and arguing effectively."
Wiggin and Dana's litigation department regularly receives top rankings in Chambers USA (Band 1),
Benchmark Litigation, and Super Lawyers (for more about the standards for inclusion please click Chambers,
Benchmark Litigation, and Super Lawyers). In 2017, Tim was named one of the Connecticut Law Tribune's
(CLT) Distinguished Leaders.

CLT states that this award is meant to "[recognize] lawyers who achieved impressive results and demonstrated
clear leadership skills that helped them achieve those results."

Tim is an active member of the Connecticut legal community serves as the Vice President of the Connecticut
Bar Foundation, as the Co-Chair of the CBA's Professionalism Committee and is the past Co-Chair of the
Federal Practice Section. Tim has been recognized for his charitable and pro bono work, including being
honored in 2014 by Connecticut Legal Services for his successful representation of a CLS client in a federal
court lawsuit.

Jeremiah F. Donovan

Jeremiah Donovan received his B.A., magna cum laude, from Harvard College in 1970 and his J.D. from Yale
Law School in 1977. From 1978-1989, Attorney Donovan worked as an Assistant United States Attorney,
District of Connecticut. As a federal prosecutor, he investigated, prosecuted, and tried a significant number of

criminal cases, involving both violent and white-collar crimes, as well as representing the United States in a
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variety of civil cases. In 1989, Attorney Donovan opened the Law Offices of Jeremiah Donovan. While in
private practice as a criminal defense attorney, Jeremiah has litigated a number of significant civil and criminal
matters, including United States v. Jackman, 46 F.3d 1240 (2d Cir. 1995) (successfully attacking the method of
choosing venirepersons in the district court); Erickson v. Erickson, 246 Conn. 250, 716 A.2d 92 (1998)
(reversing the rule followed in Connecticut since colonial times that parole evidence may not be introduced to
correct an error in a will); State v. Singh, 259 Conn. 693, 793 A.2d 226 (2002) (the first of a series of Supreme
and Appellate Court cases dealing with prosecutorial misconduct); and Keeney v. Town of Old Saybrook, 237
Conn. 135, 676 A.2d 795 (1996) (reversal of state order that town construct a sewerage treatment plant). His
final argument in a federal RICO case is the subject of a literary exegesis in Meyer, “Desperate for Love,” 30
U.S.F.L.REV. 931 (1996). In addition to practicing law, Jeremiah has served as an adjunct professor at Yale
Law School, where he has taught a trial practice class for approximately twenty years. Attorney Donovan has
been listed among the Best Lawyers in America**, most recently in 2013.

Mark A. Dubois

In 2011, after serving as Connecticut's first Chief Disciplinary Counsel, Mark Dubois joined the firm of
Geraghty & Bonnano LLC. His practice is concentrated on matters of lawyer ethics, discipline, and malpractice.
As Chief Disciplinary Counsel, Mark organized and administered an office which investigated and prosecuted
cases involving lawyer disciplinary violations and the unauthorized practice of law. Mark handled over 1000
lawyer discipline matters and over 450 unauthorized practice matters. He now represents lawyers accused of
misconduct and acts as an adviser and expert witness on matters involving lawyer conduct, malpractice, and the
unauthorized practice of law.

Mark was board certified in civil trial advocacy from 1995 to 2005. He has tried numerous cases to conclusion
before judges and juries. He has served as an arbitrator, fact-finder, and mediator, both for the Judicial Branch
and in private ADR proceedings. He has been recognized as an expert and testified in state and federal court. He
has given over 80 talks, symposium presentation, and presentations.

Mark is co-author of Connecticut Legal Ethics and Malpractice, the only treatise devoted exclusively to
Connecticut legal ethics which is in its third edition. He is also a chapter contributor to Essential Qualities of the
Professional Lawyer, a publication of the American Bar Association where he wrote chapters on Mastering the
Craft of Lawyering and Honesty, Integrity and Loyalty. This text has been widely adopted by law schools
throughout the country. He is the author of a weekly column on lawyer ethics for the Connecticut Law Tribune.

Mark is a member of a number of professional organizations, and is a past president of the Connecticut Bar
Association, Connecticut's largest voluntary bar association with approximately 9000 members.

Michael A. Gailor

Prior to becoming the State’s Attorney in Middlesex in 2018, Michael Gailor was an Executive Assistant State’s
Attorney in the Office of the Chief State’s Attorney. As an Executive Assistant, he oversaw the investigation
and prosecution of complex and multijurisdictional cases around the state, including cold case homicides and
those involving political corruption. Several of those investigations involved the use of wiretaps and/or state
grand juries. Gailor is cross designated as an Assistant United States Attorney. He is a member of the Racial
Profiling Prohibition Project Advisory Board and the Chief State’s Attorney’s designee on the Databank
Oversight Committee. From 1995-2005, Gailor was an Assistant State’s Attorney in the Judicial District of
Hartford. He started in the Division in 1983 in the Statewide Prosecution Bureau. From 1990-1993, Gailor
clerked for three years in federal District Court for Magistrate Judge Thomas P. Smith. Prior to that, he worked
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for two years at the Legal Aid Society of Hartford where he represented indigent individuals seeking relief by
way of the writ of habeas corpus. Finally, Gailor began his career as a clerk on the Connecticut Appellate Court
for the Honorable Flemming Norcott. Gailor received his JD from UCONN law and his BA from Cornell
University.

Shelley L. Graves

Attorney Shelley Graves has been named Best Lawyers 2018 "Lawyer of the Year" for New London County in
the field of Personal Injury Litigation - Plaintiffs. This designation is awarded to one lawyer per legal
community for having received the highest ratings among their peers for their abilities, professionalism, and
integrity. Graves was also selected in 2016 for this honor by her peers. Connecticut Magazine has publicized
her as one of the “Top 50 Lawyers” in Connecticut (Nov. 2017) as well as the "Top 25 Women Lawyers" in the
state based on her ranking by Super Lawyers, a respected rating service. Super Lawyers also declared her one of
the “Top 100 Lawyers” in all of New England (Nov. 2017).

Practicing law since 1994, Graves has handled personal injury matters of all kinds, including those arising from
motorcycle and car accidents, tractor trailer truck accidents, fall downs, improper sexual conduct, pharmacy
prescription errors, medical malpractice, nursing home negligence, product defects, dog bites, and tragic
accidents resulting in wrongful deaths.

In one of her first major negligence cases, she secured a 2.0 million dollar judgment after a jury trial for a youth
who suffered the amputation of three fingers when a wood splitter was improperly activated. More recently,
Graves obtained a $8.9 Million Dollar judgment after a trial to a jury for a 27 year old tractor trailer truck driver
who suffered serious injury after an oil tanker caused a multi-car collision on 1-95. As a result of this multi-
million dollar verdict, Graves was named to the Connecticut Law Tribune's Personal Injury Hall of Fame for the
category of Motor Vehicle verdicts and settlements.

Graves has been honored each year with selection for the esteemed publication The Best Lawyers in America
since 2010. Best Lawyers is universally regarded as the definitive guide to legal excellence. She has also been
chosen repeatedly by Super Lawyers magazine since 2006, as both a Connecticut Super Lawyer, as well as one
of New England's Super Lawyers. She is a member of the National Trial Lawyers Association (by invitation),
and is named by the organization as one of the Top 100 Trial Lawyers in the State of Connecticut.

Graves is the co-author of Connecticut Trial Evidence Notebook, published by Lexis Law Publishing. The book
features an annual supplement that details new judicial decisions on the law of evidence and is commonly used
by lawyers and judges in Connecticut.

Based on her credentials and experience, the Connecticut Superior Court appointed Graves in 2009 to serve as a
fact finder / arbitrator for the court's dispute resolution program. Since 2003, she has held an elected seat on the
Board of Governors of the Connecticut Trial Lawyers Association, an organization dedicated to the rights of
injured persons within the civil justice system.

Graves is a true New London County native. She was raised in Norwich, and currently lives in Lebanon with
her family. She graduated from St. Bernard High School in Uncasville and obtained both her undergraduate and
law degrees from the University of Connecticut. She is dedicated to actively supporting her community by
volunteering time and resources to United Way of Southeastern Connecticut, Sacred Heart School of Taftville
and other non-profit organizations in the region.
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Kristi A. Hanney

Kristi A. Hanney is the principal of the Law Office of Kristi A. Hanney, LLC. Prior to establishing her practice,
she was a partner at Louden Caisse Hanney LLC, a matrimonial law firm with offices in Hartford and

Norwich. Attorney Hanney is a graduate of the College of the Holy Cross and Fordham University School of
Law. She is a member of the Connecticut and New York bars, as well as the Mashantucket Pequot Tribal Court
bar. She is trained in divorce mediation.

Attorney Hanney plays an active role in her community, both professionally and personally. She served on the
board of directors of the Connecticut chapter of the Association of Family and Conciliation Courts, and
currently serves on the board of directors of the New London County Bar Association. She is chair of the
standardized discovery committee of the Connecticut Bar Association, Family Law Section. Attorney Hanney
has acted as coordinator of the Early Intervention Program in the Norwich Family Court, and serves as a special
master in the New London, Hartford, Middlesex, and Windham Judicial Districts. She participates in the Middle
School Law Advisory program through the Connecticut Bar Association Civics Education Committee, working
on civics education with middle school students at Salem School. She lives in Salem, and serves as vice-
president of the Salem Surge Soccer Association.

George Jepsen

George Jepsen is the 24th Attorney General to serve Connecticut since the office was established in 1897. He
took office in 2011 and was re-elected in 2014 to a second four-year term.

The Attorney General is a constitutional officer and the chief legal officer for civil matters. With a staff of
approximately 200 attorneys, the Office of the Attorney General serves as legal counsel to all state agencies.
Under state statutes and the Connecticut Constitution, the Attorney General has authority over all civil matters
and is responsible for representing the people of Connecticut and the broader public interest.

The Attorney General advocates on behalf of the state and its citizens; ensures state government acts within the
letter and spirit of the law; protects public resources; works to preserve and enhance quality of life in
Connecticut, and to safeguard the rights of the most vulnerable citizens. On an operating budget of $30 million,
the Office generated $636.3 million in revenues to the state for the fiscal year ended June 30, 2017.

As Attorney General, Jepsen has focused on reducing healthcare costs by increasing transparency and
competition, and by preventing and deterring healthcare fraud. He advocated for stronger consumer protections
in Connecticut's competitive electricity market and has vigorously pursued antitrust, environmental, health care,
and consumer protection issues. Among other initiatives, Jepsen created a Privacy & Data Security department
to focus on data breach and privacy concerns; simplified the process for data breach reporting and consolidated
staff to create an Antitrust and Government Program Fraud department.

Attorney General Jepsen is immediate past president of the National Association of Attorneys General and the
2017 recipient of its most prestigious honor, the Kelley-Wyman Award, given annually to the Attorney General
who has done the most to achieve NAAG objectives. Among those objectives is "to facilitate interaction among
attorneys general as peers, thereby enhancing the performance of attorneys general and their staffs to respond
effectively to emerging state and federal legal issues; to coordinate state-federal working groups on topics of
mutual concern; to plan and execute a continuing legal education (CLE) program for state lawyers and to serve
as a liaison to the federal government in a variety of areas, including environment, consumer protection,
criminal law, and appellate advocacy."

As NAAG president, Jepsen's presidential policy initiative focused on "Evolving Challenges in the American

Health Care Marketplace: Competition, Cost and Policy Innovation in a Rapidly Changing Industry.” His one-
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year term concluded in June, 2017. Jepsen also serves as a member of the NAAG Executive Committee, as a
director of the NAAG Mission Foundation; as co-chairman of the Antitrust Committee and as a member of the
Consumer Protection and the NAGTRI Training Committees. He also serves as a NAAG representative on the
board of directors for the Truth Initiative (American Legacy Foundation).

Attorney General Jepsen was among the state attorneys general who helped to negotiate a $25 billion federal-
state settlement in 2012—the largest in history—with the nation's five largest banks over mortgage foreclosure
abuses.

Since then, Connecticut has played a prominent role in a number of notable multistate cases. Connecticut joined
Texas and the federal Justice Department to investigate e-book pricing, which led to settlements with five
publishing companies in 2012 and 2013, $166 million in consumer refunds and a successful federal suit against
Apple for its role in the anti-competitive scheme that netted $400 million for consumers.

Connecticut led an intensive investigation of financial rating agencies Standard & Poor's and Moody's Investors
Service for allegedly misrepresenting their analysis of structured securities leading up to the financial crisis in
2008. The investigation and subsequent lawsuits resulted in a $1.375 billion federal-state settlement with S&P
in February, 2015 and a nearly $864 million settlement with Moody's in 2016.

Connecticut was one of six lead states in a coalition of more than 40 attorneys general that investigated
Volkswagen for marketing, selling and leasing certain diesel vehicles equipped with illegal and undisclosed
emissions defeat devices designed to circumvent emissions standards in violation of state laws prohibiting
unfair or deceptive trade practices. The investigation led to a $570 million settlement in June, 2016.
Connecticut's share of the civil penalties was approximately $16.3 million.

Connecticut is currently leading a 47-state multistate lawsuit in federal court against six generic drug makers
alleging illegal conspiracies in order to unreasonably restrain trade, artificially inflate and manipulate prices and
reduce competition in the United States for two generic drugs. Connecticut began investigating in 2014 and the
multistate was formed in late 2016.

Among other pending cases, Connecticut is working with a bipartisan coalition of attorneys general from across
the country on an ongoing investigation to evaluate whether pharmaceutical manufacturers have engaged in
unlawful practices in the marketing and sale of prescription opioids. The investigation is also looking to identify
what role, if any, opioid manufacturers and distributors may have played in exacerbating or prolonging the
nation's opioid epidemic.

Prior to his election as Attorney General, Jepsen engaged in the private practice of law. He began his career as
general counsel to Carpenters Local 210 and later was in private practice with several prominent firms, most
recently Cowdery, Ecker and Murphy, LLC of Hartford, in the areas of corporate transactions and civil and
appellate litigation.

Attorney General Jepsen was born on Nov. 23, 1954, in Hattiesburg, Miss., the second of Chuck and Rita
Jepsen’s three children. In 1955, the family moved to Greenwich, where Jepsen attended public schools. He
graduated summa cum laude, Phi Beta Kappa in 1976 from Dartmouth College with a B.A. degree in
Government with high distinction. He is also a cum laude graduate of Harvard Law School and the John F.
Kennedy School of Government at Harvard, where he concurrently earned a master's degree in public policy in
1982.

Attorney General Jepsen served 16 years in the Connecticut General Assembly as a state representative for
Stamford's 148th District, (1988-90) and as a state senator for the 27th District, representing Stamford and
Darien (1991-2003). As a state senator, Jepsen was chairman of the Judiciary Committee (1993-1995), ranking

member of the Finance Committee (1995-1997) and served as Senate Majority Leader (1997-2003). His
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legislative record reflects strong advocacy for consumers, civil rights, the environment, protecting women from
domestic violence, public safety, and a fair and competitive business climate.

In 2002, he was the Democratic nominee for Lieutenant Governor. He served as Democratic State Party
chairman from 2003-2005.

Attorney General Jepsen enjoys world travel and is conversational in Chinese, French, and Spanish. A former
marathon runner, his interests now include cooking international cuisines and reading histories and biographies.

He is married to Diana Sousa and they have two sons, Christian and William.

Kirk W. Lowry

KIRK W. LOWRY, is the Legal Director of the Connecticut Legal Rights Project, a non-profit state-wide legal
services organization that represents low-income people with mental health conditions in all Connecticut state-
operated inpatient psychiatric facilities and in the community. His practice focuses on patients’ rights, civil
rights, discharge to the most integrated setting, conservatorship defense, involuntary medication, informed
consent and commitment issues. Mr. Lowry has practiced law for 31 years, 13 years in private practice and 18
years in legal services and protection and advocacy.

Ralph L. Monaco

Attorney Ralph J. Monaco is a Board Certified Trial Lawyer, a distinction held by very few attorneys. He also is
a fellow of the International Academy of Trial Lawyers. He has extensive experience with jury and court trials
in both federal and state court and has had many significant verdicts for the firm's clients. He practices in civil
and commercial litigation, with an emphasis in the areas of personal injury, wrongful death, product liability,
medical malpractice, insurance litigation, municipal litigation, and workers' compensation. In addition, he has
extensive experience in business contract litigation and land use. Attorney Monaco regularly handles
catastrophic injury cases against major corporations. He has been involved in mass tort cases including the
Dalkon Shield litigation, Vioxx litigation, Stryker hip replacement litigation, and the Rhode Island nightclub
fire litigation in which he participated in a successful $176 million settlement. Moreover, Attorney Monaco has
tried cases against major automotive companies, insurance companies, trucking companies and product
manufacturers. He is one of the leading attorneys in the country in litigation over baseball and softball "hot
bats" made from advanced aluminum and composites that propel balls at speeds that exceed human reaction
time. Due to his experience and understanding of the many complex facets of the "hot bat" litigation, various
media outlets including WFAN in New York have interviewed him.

Attorney Monaco was named the New Leader of the Law for New London County in 2002 by the Connecticut
Law Tribune. Since that time, Connecticut Magazine named him to its list of Connecticut Super Lawyers
Personal Injury Attorneys and New England Super Lawyers Personal Injury Attorneys in 2006, 2007, 2008,
2009, 2010, 2011, 2012, 2013, 2014, 2015, 2016, 2017, and 2018. In 2009, he received the Publisher's Award
from the Connecticut Law Tribune for challenging the State of Connecticut's attempt to remove funds from the
Attorney Client Security Fund.

Attorney Monaco served as the 87th President of the Connecticut Bar Association (CBA) for the 2010-11 term,
being the second youngest person to hold the position. In the past, he has also served as Treasurer of the CBA
and Chairman of the CBA Young Lawyers Section. He is a member of the Executive Committee of the CBA
Litigation Section and serves as its legislative liaison. Attorney Monaco is on the Board of Directors of the
Connecticut Bar Foundation, where he is a Life Fellow. He also serves on the Board of Directors of the
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Connecticut Trial Lawyers Association. Attorney Monaco served Jury Committee of the Chief Justice's Public
Safety and Trust Commission, which committee made recommendations on improving the jury system. He is a
member of the Connecticut Secretary of State Civics Commission, and is chair of the CBA's Civics Education

Committee, where he spearheads various civics education programs.

Attorney Monaco is admitted to practice before the state and federal courts in Connecticut and New Jersey. He
also is admitted to practice before the United States Court of Appeals for the Second Circuit and the United
States Supreme Court. Attorney Monaco is a graduate of Fordham University and Quinnipiac University School
of Law, graduating with honors from both schools.

Attorney Monaco has argued numerous cases before the Connecticut Supreme Court, Connecticut Appellate
Court, and United States Court of Appeals for the Second Circuit. His reported cases include:

Honan v. Greene , 37 Conn. App. 137 (1995); Branch v. Occhionero, 239 Conn. 199 (1996); Mclintosh v.
Mclntosh, 47 Conn. App. 907 (1997); New Milford Block v. Grondahl, 51 Conn. App. 454 (1999); Kroll v.
Steere, 60 Conn. App. 376 (2000); Kroll v. Sebastian, 58 Conn. App. 262 (2000); Olynciw v. Stop n Shop, Inc.,
67 Conn. App. 773 (2002); Grasso v. ZBA, 69 Conn. App. 230 (2002); DaCruz v. State Farm, 69 Conn. App.
510 (2002); L'Homme v. Dept. of Transportation, 72 Conn. App. 64 (2002); Cheryl Terry Enterprises v. City of
Hartford, 262 Conn. 240 (2002); Jenkins v. Kos, 78 Conn. App. 840 (2003); Malchick v. Division of Criminal
Justice, 266 Conn 728 (2003); DaCruz v. State Farm, 268 Conn. 675 (2004); Cheryl Terry Enterprises v. City of
Hartford, 270 Conn. 619 (2004); Hayes v. Caspers, 90 Conn. App. 781 (2005); Cote v. Machabee, 87 Conn.
App. 627 (2005); Miskimen v. Biber, 272 Conn. 916 (2005) Terry v. Terry, 102 Conn. App. 215 (2007); Taylor
v. Mucci, 288 Conn. 379 (2008); Tocco v. Wesleyan Univ., 112 Conn. App. 28 (2009); Columbia Air Services
v. State of Connecticut, 293 Conn. 342 (2009); McDonough v. Forrest, 129 Conn. App. 851, cert. denied 302
Conn. 924 (2011); Malaguit v. Ski Sundown, 136 Conn. App. 381, cert. denied 307 Conn. 902 (2012);
Travelers Cas. & Sur. Co. v. Caridi, 144 Conn. App. 793 (2013).

Attorney Monaco also serves on the Essex Planning Commission, New London Catholic Charities Advisory
Board, and Villa St. Francis Board of Directors.

Louis R. Pepe

LOUIS R. PEPE is a litigation attorney who focuses his practice on business torts and contract disputes and
construction contract cases. He represents his clients in state and federal courts as well as in arbitration,
mediation and other ADR proceedings.

Mr. Pepe received a B.Mgt.E. degree and an M.S. in Management from Rensselaer Polytechnic Institute, and a
J.D., with distinction, from Cornell Law School. He is admitted to the practice of law in Connecticut and before
the United States Supreme Court and numerous federal district courts and courts of appeal.

He has taught in seminars presented by the Connecticut Bar Association on trial practice and has presented
seminars in business and construction litigation throughout the country. Mr. Pepe has also taught a course on
arbitration at the University of Connecticut Law School.

Mr. Pepe is a former president of the Connecticut Bar Association (2005-2006), a Fellow in the American
College of Trial Lawyers and the American College of Construction Lawyers, an Associate of the American
Board of Trial Advocates, and a Fellow in the Connecticut

Bar Foundation and the American Bar Foundation. He is listed in “Who’s Who in America,” “Who’s Who in
American Law,” “The International Who’s Who of Business Lawyers” (Construction), “Who’s Who of
Construction Lawyers,” and “Who’s Who in International Arbitration.”
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Mr. Pepe has been listed in Super Lawyers® (2006-2018) a Thomson Reuters business, in the areas of
Construction Litigation, Business Litigation, and Alternative Dispute Resolution. A description of the standard
or methodology on which the accolade is based can be found HERE. He has also been listed in Best Lawyers®
(1995-2019), a Woodward/White, Inc. business and partners with U.S. News & World Report, in the areas of
Avrbitration, Bet-the-Company Litigation, Commercial Litigation, Construction Law, and Mediation. He was
also recognized as the 2019 "Lawyer of the Year" for Bet-the-Company Litigation and Construction Law in the
Hartford area.

He is a member of the American Arbitration Association’s panels for Large, Complex Commercial Cases,
International Cases, and Mega Project Cases, and its Construction Master Mediator Panel. He is also a member
of the arbitration panel of the International Institute for Conflict Prevention & Resolution.

Susan B. Pochal

Susan is an attorney in private practice at Pochal & Pochal, LLC in Mystic, Connecticut. She practices primarily
in the areas of Estate and Tax Planning, Probate, Real Estate and Elder Law. She began practicing law in
Massachusetts in 1985 and moved to New London County in 1991, working with local law firms before
opening her own practice with her husband, Mark Pochal, in 2003.

Susan assists her clients with the challenging issues that face them, such planning for incapacity, death, and
taxes. She also handles real estate matters, wills, and trusts. Some of her most challenging work involves family
feuds in the probate process, and “after death” tax planning, a time when most clients don’t realize they have
options.

Susan finds it very rewarding to give back to the community by being involved in volunteer activities. She
currently serves on the Board of the Auxiliary of L+M Hospital, was Chair of the Board for the Community
Foundation of Eastern Connecticut, the Hunger Task Force for the Pawcatuck Neighborhood Center, and the
Board of Directors for the Greater Mystic Chamber of Commerce. She has also served as President of the
Southeastern Connecticut Women’s Network, as a member of the Board of Directors for the Charter Oak
Chapter of the American Red Cross; on the Board of Directors of the Estate and Tax Planning Council of
Eastern Connecticut and as President of the Foundation Board of Three Rivers Community College.

Paige S. Quilliam

Partner Gould Larson Bennet McDonnell Quilliam & McGlinchey PC
Essex, Connecticut
https://gould-larson.com/attorneys/paige-s-quilliam/

Jonathan M. Shapiro

Jonathan M. Shapiro joined Shapiro Law Offices as a partner in 2010. His practice concentrates on corporate
transactions, employment matters, and complex commercial and general litigation, as well as in arbitrations and
mediations. He represents individuals and businesses in a wide variety of matters including breach of contract
actions, non-compete claims, unfair trade practice claims, trade secret misappropriation claims, commercial
lease disputes, employment and insurance coverage disputes, breach of fiduciary duty claims and product
liability claims. Jonathan also regularly serves as "local counsel” for non-Connecticut-based firms that are
admitted to practice pro hac vice. Jonathan also counsels clients in a number of other areas including
employment law, contract negotiations, commercial transactions, and business formation.
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Jonathan is admitted to practice in Connecticut and New York, as well as before the United States District
Courts for the Southern and Eastern Districts of New York and the District of Connecticut. He was recognized
as a Connecticut Super Lawyer “Rising Star” in 2010, 2011, 2012 and 2013, and was honored by the Fairfield
County Business Journal at the 2011 40-Under-40 Awards Dinner. In November 2012, Jonathan was named as
a “New Leader in the Law” by the Connecticut Law Tribune. In 2014, 2015 and 2016, Jonathan was recognized
as a Connecticut Super Lawyer.

Jonathan speaks regularly at seminars on a broad range of topics and has authored several articles, including

e Moderator, The Battle Behind the Scenes: Handling Difficult Clients, Hostile Judges and Unethical
Attorneys During Litigation, American Bar Association, Litigation Section Annual Conference (New
Orleans 2015);

e Co-Author, “Hold It! Avoiding Electronic Discovery Disasters with Effective Litigation Holds”
(Elizabeth S. Fenton & Diana Rabeh,Reed Smith) and moderator on corresponding program at
American Bar Association, Litigation Section Annual Conference.

e Author, “Extra-Territorial Application of Unfair Trade Practice Claims,” American Bar Association
business Torts Journal;

e Moderator, Going Commando: Lessons from the Field on Starting Your Own Practice, Connecticut Bar
Association Young Lawyers Section;

e Panelist, Career Transitions, University of Connecticut School of Law Alumni Association;

e Panelist, CAPABA Lunar New Year/Networking, Connecticut Asian Pacific Bar Association;

e Panelist, Contract Negotiations, Meeting Planners International-Connecticut River Valley Chapter;

Jonathan is active in the following organizations:

e Connecticut Bar Association, President (Past Vice-President, Past Chair Membership Committee, and
Past Chair Young Lawyers Section; Assistant Treasurer-Secretary 2013-2014)

e March of Dimes Connecticut Chapter State Board (Volunteer Development Committee Chair; Past
Chair State Board, 2013-2014)

e Membership Chair, American Bar Association Business Torts Committee

e Member, Middlesex County Bar Association

e Corporator and Philanthropy Counsel Member, Middlesex Hospital

e Vice President, Congregation Adath Israel

Prior to joining the firm, Jonathan was a senior associate at Day Pitney, LLP in its Stamford, Connecticut office.
He earned his B.A. in History from Boston College in 1998 and his J.D. degree from the University of
Connecticut School of Law in 2001.

Jonathan lives in Middletown with his wife and children. In his spare time he enjoys running, biking, reading,
and spending time with his family.

Robert G. Tukey

Attorney Robert G. Tukey is a Director of Suisman Shapiro. He is a graduate of Fairfield University and
Western New England University School of Law. A native of Southeastern Connecticut, Attorney Tukey
returned to the area to practice, primarily litigating marital and custody as well as personal injury matters. He
currently resides in Niantic with his family.

Attorney Tukey's professional memberships include the American Bar Association, the Connecticut Bar
Association, the American Association for Justice, the Connecticut Trial Lawyers’ Association, and the Oliver
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Ellsworth American Inn of Court. Attorney Tukey was named to the Super Lawyers Connecticut and New
England Rising Stars 2011 and 2012 lists. Each year, only 2.5% of attorneys in Connecticut, Massachusetts,
Rhode Island, Vermont, New Hampshire, and Maine forty years old and under, or in practice for ten years or
less, receive the Rising Stars honor. In 2016 Attorney Tukey received the National Academy of Family Law
Attorney's 2016 Nationally Ranked Top Ten Attorney Award.

Attorney Tukey has also focused on volunteering within his community. He is the President of the board and a
coach for East Lyme Little League, and coaches basketball and soccer for East Lyme Parks and Recreation.
Attorney Tukey has served as a member of the board of the Children's Museum of Southeastern Connecticut,
the New London City Center District, and as Past President of the ARC of New London County. He is a
member of the finance committee and volunteers as a confirmation mentor at the Niantic Community Church.

David J. Tycz

David J. Tycz is the principle and managing member of Howard McMillan & Tycz LLC of Middletown. His
practice includes the major disciplines of the firm: real estate; land use and zoning; business, corporate and
commercial law; estate planning, administration and probate; and civil litigation. David is the President of the
Middlesex County Bar Association. He is the Town Attorney for the Town of Killingworth and represents the
Deep River Planning and Zoning Commission. David is a graduate of the University of Connecticut School of
Law and Providence College (B.S. Accounting).
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Professionalism Clearly Defined

Nell Hamiiton*
Introduction

A critical question for the legal profession is whether the
profession and each individual lawyer can do better than
they are doing today in realizing the profession’s public pur-
pose, core values, and ideals. Take a moment and answer the
question for yourself, The 2007 Carnegle Fouttdation for the
Advancement of Teaching's substantial study, Educating
Leawyers: Preparation for the Practice of Law, finds that
legal education and the profession itself couid do substap-
tHally better at socializing students into an ethical profes-
sional identity.!

Since the mid-1980s, the soncept of “professionalism™
has been the focal peint for the organized bar's debate
whether the profession is adequately renewing its public
purpose, core velues, and ideals in each generation of
lawyers.2 A significant theme in the =arly debates on profes-
sionalism was that recent trends in the profession had under-
mined some of the core values and ideals evident iz the prac-
tcing bar in earlier periods of the profession’s history? The
ABA’s 1996 Haynsworth Report noted particularly “the less
of an undérstanding of the prastice of law 85 2 calling™ and
“the loss of eivility," 4 “Professicnalism™ for many lawyers
bas meant the beach and bar’s response to these perceived
losses in recent decades end the consequent loss of pubtic
standing 5

Arguments by generations of lawyers who graduated
prior to the 1980s that ethics were higher and lawyer con-
duct more civil earlier in their careers, whils understand-
abie, are subject to the cherge that such an “ethicat golden
age” did not exist, and in fact there were serious ethieal
problems of scoundre!ls, discrimination, and lack of diversi-
_ ty in the earlier time period. Cleims of more cthieal conduct

or mare ¢lvility in earlier periods are difficult to test empir-
ically.

Moreover, debates over the comparative ethics of differ-
ent generations of lawyers are not useful, The critical ques-
tion 2t any point in the legal profession’s history is mot
whether the profession bad more civility or a deeper sense
of calling at an sarlier period. The critical question is
whether the profession and each individual lawyer can do
better then they are doing today in realizing the profession’s
public purpose, core values, and ideals?

The concept of “professionalism,” separated from any
type of argument that an sarlier golden-age existed when
ethics were better, is extremely useful to answer this ques-
sn Profossienalinm deseribes the important elements of

an ethical professional identity into which the professicn
should socialize both law students and practicing lawyers.
This approach to ptofessicualism connects the public pur-
pose, core values, and ideals of the profession with the goal
of fastering an ethical professionat identity within each
lawyer,

Educating Lawyers: Preparation for the Profession of
Law points out that some lagal educators separate the min-
imurn rules of ethical conduct - referred to as “the law of
lawyering"” including the professiopel rules and the law of
tnalpractice — fom wider matters of morality — refemred to
as “professionalism.”® The authors indicate that the impor-
tant elsments of en ethical professional identity into which
the profession should socialize law students and the prac-
ticing bar include both minimum standards below which the
profession imposes discipline, and much wider matters of
professional morality beyond the minimum standards.’?

Part I of this ¢ssay describes the social contract of the
legal profession with society and why the professionalism
of each lawyer is critical to fuifill that contract. Part T
explores the definition of professicnalism currently in the
scholarly literature, concluding that there is substantial lack
of clarity and agreement regarding the term, Part II argues
that a clear definition of professionalism is important, and
Part TV closely analyzes the major statements of the bench
and bar on professionalism to identify the key principles
that define the coneept. Part V, using the statements of the
bench and ber sbout professicnalism, synthesizes a clear
and succinct definition of the term,

Part V puts perscnal conscience in a professional context as
the foundation of professionalism and includes alse in the def-
inition: that each lawyer should engage in 2 continuing reflec-
tive engagement, over a career, on the relative importance of
income and wealth in light of the other principles of profes-
sionalizm. These are controversial proposals that need reflec-
Hon and debate, but reflection and debate are at the heart of
renewing professionalism in each generation of lawyers,

. The Legal Profession’s Soclal Contract and
Protessionalism

Since the late 1800s, the pesr-review professions ip the
United States, including the legal professicn, bave gradual-
ly worked out stable sosial contracts with the public in both
custom and law.® The public prants 2 profession autonomy
to regulate itself through peer review, expecting the profes-
ston's members to cootrol entry into and continved merm-
bership io the profession, to set standards for how individ-
ual professionals perform their work so that it serves the
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public good in the area of the profession's responsibility,
and to foster the core values and ideals of the profession.

Inreturn, each member of the profession and the profes-
sion as a whole agree to meet certzin comelative duties to
the public: to maintain high standards of minimnms sompe-
tence and ethieal candnet to serve the public purpose of the
profeseion and to discipline those who fail to meet thess
standards; to promote the core values and ideals of the pre-
fession; and to restrein self-interest to some degree to serve
the public purpose of the profession,? The term “prefession-
alism" — the important elements of an ethical professional
identity fnto which the profession should socialize students
and practicing professionals - captures the correlative duties
of the profession’s social contract for each indjvidual pro-
fessional.10

A peer-review profession's ebility to regulate itself trans-
Iates into substantiel sutonomy end discretion for individual
professionals, Peers practicing in the profession understand
the complexity of the practice and protect a wide range of
*““udgment calls" as corapstent and ethics! within the profes-
siona] tredition.!! In addition, in the case of the legal profes-
sion, & lewyer's work representing a client requires & high
depree of autonomy, Independent judgment in counseling
and serving a client is a cors value of the profession,12

Of course, profesgions can be structured ascording to dif-
ferent models to maximize benefits to society. In a purely
market-competition model, socisty would view the mem-
bers of the peer-review professions no differently than indi-
viduals in other occupetions in terms of their dedication to
self-interest. Society would subject the peer-review profes-
slons o the same combination of market competitive pres-
sure and government regulation to protect the public as
other ocoupations, In this purely market-competition modsi,
the peer-review professions would lose peer review. They
would no longer be permitted to set rules for, discipline, or
license memnbers of the professions or ctherwise restriot
entry into the professions.

Over the course of more than a century, the major peer-
review professions have convinced the publio that the social
contract of these professions provides mors benefits to the
public than a pursly market-competition model, However
these social contracts are premised on the public's rust that
& profession and its individual members are serious about
professionatism, The public must trust that the profession
will renew the social contract in each generation of the pro-
fession by socializing each new entrant into the important
elements of au ethical professional identity,

High degrees of professionalism build confidence in the
social contract, Failures of professionalist undermine the
social contract!? These social contrasts are always subject to
rencgotiation. After the failure of the accounting profession
(particularly Arthur Andersen) to fulfill it social contract as
an effective gatekeeper exercising its independent judgment
to protect the public in recent corporate scendals, the public,
acting through Congress with the Sarbames-Cxley Act,
redesipned the accounting orofession's social cohtract to

reduce significantly the profession’s peer-review authority
and autonomy.'4 The same legisletion and subsequent
Securities and Exchange Commission regulations sent a shot
actoss the bow of the legal profession by substituting legisla-
tion aod federal regulation requiring *'up the ladder” reporting
for what had been the profession’s Model Ruje 1,13,15

Paragraphs 10-12 of the Preamble to the ABA Model
Rules of Professional Conduct state the sceiz] contract for
the legel profession. Paragraph 10 provides “The lsgal pro-
fession is largely self-poverning,” with unique responsibili-
ties “beceuse of the close relationship between the profes-
sion and the processes of govermment and law enforce-
ment."}¢ The legal profession i8 the only peer-review pro-
fession whose members control one branch of government,
Poragraph 11 states "To the extent that lawyers meet the
obligations of their professional calling, the occasion for
government regulation is obviated."!? Paragraph 12 adds
“The legal profession's relative autonomy cerrles with it
special responsibilities of self-government ..., Neglect of
these responsibilities compromises the independence of the
profession and the public intersst which it serveg,"t

Ih, The Dafinition of Professionalism In Legal Scholarship

Although prefessiopalism is a highly useful term to
descrbe the important elements of an ethical professicnal
identity, scholars so far have been unable to copstruct and
AETEE UpON & widely-aceepted clear and succinet definifion
of “professionalism 19

Legal scholarship regarding professionalism comes in
thres typical varieties. One brand discusses professionalism
with no attempt to affirmatively stets & definition of the con-
cept itself. In these articles, the definition of professionalism
is either asgumed to be self-evident®® or meant to be implic-
itly understood within the context of the article's main focus,
For exemple, this brand of legal scholarship often asserts that
“professionalism™ is in decline, while providing evidence of
growing incivility among lawyers, increased legal malprac-
tice actions and greater focus on profit and personal gain in
the practice of law.2! The suggestion then is that profession-
alism itself is principally bigh competsnce and civility with-
in the ﬁracticing bar, including zlso a commitment to serve
the public rather than setf-interest. Commenly, this type of
erticle does not provide the legal community with a positive
working definition of “professionalism,” rather it describes
problems in the profession and egquates these problems with
a lack of professionalism. 2

The second variety of scholarship on professionalism
does attempt to define the term by focusing on cae or more
charseteristios that are the “core” of professionalism.
Examples inchide a focus on professionalism as (1) 2 set of
core values,? (2) professsicnal standards cremted by the
ABA,2 (3) & commitment to public service,2* (4) client-ori-
ented service,26 or (5) individual morality and respect for
the hurnan beings and the community the lewyers serve??
Finally a third brand of scholarship simply dismisses “pro-
fessionalismm™ as 2 misguided concept.28 -
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. Why 2 Clear Definition of Professionalism is Impartant

It is extremely useful to define clearty and succinctly the
major elements of an ethical professional identity for the
following reasons:

1. Without the guidance of clear principles of profession-
aiism, the profession's current socialization of law stu-
dents and practicing lawyers excessively emphasizes
just the law of lawyering defined a5 the professional
tules and the law of matpractice, T

2, If the floor of the law of lawyering is the dominant
focus of the socialization of the profession, then mem-
bers of the profession will tend to understand ethical
professional idenfity as siroply compliance with the
ruies and avoidance of malpractice. For the vast spec-
trirn of lawyer decisions with ethical dimensions
beyond simple rule compliance or malpractics aveid-
ance, extrinsic values relating to ranking systems of
grades, income, or prestige will tend to dominate
lawyer decision making rather than intrinsic values
relating to the principles of professionalism.?®

3. Confusion ebout the meaning of professiopalism
undermines the public's brust that the profession and
each individual Jawyer are serious about meeting their
obligatons under the social contract, A clear and suc-
cinct definition helps the public understand what goals
the profession is trying to achieve with the socialization
of its members, ’

4. Confusion about the meaning of professionzlism much
reduces the possibility that the concept will actually
infinence law student or lawyer conduct. Students snd
precticing lawyers will give more attention and energy
to clear expectations that are clearly stated and rigor-
custy evaluated,

5. 'With a clear definftion of professionalism, lzgal educa-
tion and the bar could move toward assessment of
which pedagogies are most effective to help students
and practicing lawyers to internalize and live the ele-
ments of the definition.

6. Assessment of professionalism in genmeral, whether
directed at effectiveness of instruction or whethsr indi-
vidual members of the prafession are internabizing and
living the elements of the definition, will give the pro-
fession mare credibility with the publie.

{V. Professionafism Defined in the ABA and Confersnce of
Ghief Justice Reports and the Preamble to the ABA Model
Rules

Ower the past quarter century, the major reporis of
both the ABA and the Conference of Chief Justices on
professionalism and the values of the profession as well
as the Preamble to the Model Rules have stated the
majar clements of an ethical professional identity
including the correlative duties of the social contract
for each lawyer.

A, The Stanley Commission Report

Tae ABA formed the Stanley Commission in the mmid-
1980s in light of the growing concern of bar leaders, judges
and lawyers both that the profsssiop was moving “away
from the principles of professionalism,” end that this shiftin
professionalism was “so perceived by the public.”? The
Stanley Commission Report adopts a definition of profes-
sionalism that former Harvard Dean Roscoe Pound first
penned in [953:

The term refers to a grovp.. .pursting a learned art
as a common calling in the spirit of public service -
no tess & public service because it may incidentally be
a meang of iivelibocd. Pursuit of the learned art in the
spirit of a public service is the primary purpose.3!

The Stanley Commission alsc included traits that distin-
guisk a profession from other occupations. A profession is:

An occupation whose members have special privi-
leges, 'such as sxclusive licensing, that are justified by
the following assumptions: (1} That its prdctice
requires substantial intellectual training and the use of
complex judgments; {2) That since clients cannot ade-
quately evaluate the guality of the service, they must
trust those they consult; (3) That the client’s trust pre-
supposes that the practiioner's self-interest is over-
balanced by devotion to serving both the client’s inter-
est and the public good; and (4) That the ocoupation is
self-regulating-—that is, orgenized in such a way as to
assure the public and the cousts that its members are
competent, do not violate their client's trust, and tran-
scend their own self-interest. 32

B. The MacCrate Report

The 1992 ABA MacCrate Report adds to the understand-
ing of professionalism through a focus on professional skills
and professional values.33 The repert includes both a
Statement of Fundamental Lawyering Skills and a
Statement of Fundamental Values of the Profession. The
Fundamenta! Lawyering Skills inchude:

1. Problem Solving;

Legal Analysis and Reasoning;

Legal Research;

Factual Investigation;

Communication {oral and writter);

Counseling;

Negotiation;

Litigation and ADR Procedures;

Orgzpization and Management of Legal Work; and

Wops N W b W

—
(=3

. Recognizing and Resolving Ethical Dilemmas (princi-
pally fosused on the Rules of Professional Conduct).

The four Fundamenta! Values of the Profession are:
1. Providing Competent Reprzsentation;
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2. DBftriving to Promote Justice, Fairness and Morality
(including pro bono service to the dissdvantaged);

Striving to Improve the Profession; and
4,  Undertaking Professional Self-dsvelopment. 3

C. The Haynsworth Report

In the mid-1990s, the ABA built on the Stanley
Cernmission Report and the MacCrate Report with the 1956
Heynsworth Report to “beffer inculeate & higher sense of
professionzlism among American lawysrs."3 The
Haynsworth Report's definition of professionalism particu-
larizes Pound’s 1953 definition to the specific context of the
legal profession:

A professional lawyer is an expert in law pursving
a learned art in service to clients and in the spirt of
public service; and engaging in these purzuits as part
of a common celling to promote justice and public
good 37

In addition te the definition, the Report includes lists of
essential characteristics of the professional lawyer and sup-
portive elements.

The essential characteristics of the professional
lawyer are: (1) ieamed knowledge,; (2) skdll in apply-
ing the applicable law to the factual context; (3) thor-
oughness of preparation; (4) practical and prudeztial
wisdom; (5) ethical conduct snd integrity; and (6)
dedication to justice and the public good.

Supportive clements include: (1) formal training
and licensing; (2) maintenance of competence; (3)
zealous and diligent representation of chients’ interests
within the bounds of law; (4) appropriate deportment
and civility; (5) economic {emperance; (6) subordina-
tion of personal interests and viewpoints to the inter-
ests of clients end the public good; (7) autonomy: (8}
self-regulation; (9) membership in one or more pro-
fessional organizations; (10) cost-effective legal ser-
vices; (11) capacity for self-scrutiny and for moral
dialogue with clients and other individuals involved in
the justice system; and (}2) 2 clisnt-centered approach
to the lawyer-client relationship which stresses trust,
compassion, respect, and empowermezt of the
client.28

D, The Conference of Chief Justices' Nafional Action Pian
on Lawyer Conduct and Professionalism

Despite the efforts of the ABA in 1986, 1992, and 1996,
concerns about & perceived decline in lawyer professional-
ism and the decline’s effect on public confidence in the legal
profession and the justice system remained. In response to
tbe contimuing concerns, the Conference of Chief Justices
{CCT) adopted the National Action Plan on Lawyer Conduct
and Professiopalisiz in Janwary of 19993 The CCT's
" Nationa} Action Plan defines professionalism with an aspi-
rational focus, .o .

‘_‘Prof_cssionaiism is 2 much broader concept than legal

i

ethics. For the purposes of this report, professionalism
includes pot only civility among mermbers of the bench and
bar, but also competence, integrity, respect for the ruie of
law, participation in pro bono and community service, and
conduct by members of the legal profession that exceeds
minimum ethical reguirements. Bthics rules are what a
lawyer must obey, Principles of professionalism are what a
lawyer ghould live by in conducting his or her affairs.
Usnlike disciplinary tules that can be implemented and
enforced, professionalism is a personal chamacteristic. The
bench and the bar can create an environment in which pro-
fessiopalism can flourish, and these recommendations are
intended to assist in that endeavor. But it is the responsibii-
ity of individual judges and lawyers to demonstrate this
characteristic in the performance of their professional and
personal activities, 40

The Action Plan emphasizes the rele of personal con-
science i achisving profsssionalism, “Professionalism ulti-
mately is a personal, net an institutional characteristic.. .,
No dissiplinary system can enferce professionalism and no
amount of exhortation by judges and bar leaders can instill
it whare it does not already exist. The vast mejority of
lawyers possess this characteristic to some degree or anoth-
er. But far too many have allowed their sense of professicn-
alism to become dormant. The institutional framework of
the legal community can create a climate in which profes-
sionalism can flourish, but individual lawyers must be the
ones to cultivate this characteristic in themselves, ™

The Action Plan alsp smphasizes the importance of peer-
review and the responsibility of all lawyers “not to tolerate
unethical or unprofessional conduct by their fellow
lawyers."s? Last the Action Plan asks each lawyer “to exem-
plify the ideal of the lawyer-statesman — that is, & profes-
sional who devotes his or her judgment and expertise to
serving the public good, particularly threugh participation
in pro bond and community service activities.”4?

E. The Preambie o the ABA Mode! Ruies of Professional
Conduct

The Preamble to the ABA Model Rules of Professional
Conduct provides additional insight on the meaping and
scope of professionalism for lawyers.#4 The Preamble implic-
itly defines professionalism by stating several important sle-
ments of an ethical professional identity.

The Preamble’s implicit definifon flows from a number
of paragraphs. Paragraph I asks each lawyer, as & member of
the legal profession, to hold in proper tension sometimes
conflicting roles as “a representative of clisnts, an officer of
the legal system, and 2 public citizen having special respon-
sibility for the quality of justice.™$5 Paragraph 4 requires that
a lawyer, in all professional functions, should be “competent,
prompt, and diligent "46 Paragraph 6 urges each lawyer to'do
public service to improve justice, specifically “to seek
improvement of the law, access to the legal system, the
administration of justice, and the guality of service rendered
by the legal profession ... [A)ll lawyers should devoe pro-
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fessional fime and rescurces and use civic influence to
ensure squal sccess to our system of justice for all those who
because of economic or social barriers cannet afford or
secure adequate lsgal counsel™ 47

Paragraph 7 of the Preambie stresses that a lawyer must
{1) mest the minimum stendards set by the Rules and other
law, (2) strive to attein the highest level of skdll, and (3)
exemplify the profession’s ideals of public service, It also
emphasizes the role of each lawyer's personal conscience
and the importance of healthy peer coliegia (ethical pesr
cultures) in realizing these three goals,*8 stating:

Many of & lawyer's professional responsibilities are
prescribed in the Rules of Professiopal Conduct, as
well as substantive #nd procedurs! law. However, &
lawyer is also guided by personal conscience and the
approbation of professional peers, A lawyer shouid
strive to attain the highest level of skill, to improve the
law mnd the legal profession end to exemplify the legal
profession's ideals of public service, 4

Paragraph § of the Preamble points out “[viirtually sl
difficult ethical problems erise from conflict between a
lawyer’s responsibiliies to clieats, to the legal system and
to the lawyer's own interest in remaining an ethical person
while earning & satisfactory living.... Such issues must be
resolved through ths exercise of sensitive professional and
mora} judgment, , . "0

As discussed earlier, paregrephs 10 to 12 of the Preamble
cutline the sccial contract among the members of the legal
profession and society whereby the society grants lawyers
autonomy to govern themselves, and, in retwny, the members
of the profession egree to meet correlative parsonal snd col-
legial peer-review duties to the scciefyS! Parapraph 12
specifically states 'a lawyer is responsible for observance of
the Rules of Profsssional Conduct" and “s lawyer should
also aid in securing their observance [of the Rules) by other
lewyers,” It ends with the caution that “neglect of these
responsibilities compromises the independence of the pro-
fession and the public interest it serves,”s2

All these paragraphe of the Preamble takem together
implicitly define the elements of an ethical professional
identity by calling on each lewyer to do the following:

{1) to comply with the ethics of dufy — the minimum
standards of competency and ethical conduct set
forth in the Rules of Professional Conduct; 53

{2) to encourage other lawyers to be accountable for
compliance with the Rules and uldmstely to hold
them accountable;

{3) fo foster in him or berself and other lewyers the
ethics of aspiration — the core values end ideals of
the profession, including intemalizing the highest
standards for the lawyer's professional skills and
ethical conduct. 54

(4) to be guided also by personal consciencs;

(5) to do public servics to improve fustics, particular-

ly to provide service to the disadvantaged; and

(6} to hold in proper tension the lawyer's roles as a
representative of clients, an officer of the legal sys-
tem, and & public citizen having special responsi-
bility for the quality of justice,

V. Professionalism Clearly Defined

The three ABA reports, the CCJ Netional Action Plan,
and the Preamble to the Model Rules all state principles of
professionalism including the correlative duties of each
lawyer under the social contract. I synthesize these common
principles below in a clear and susccinet list and then provide
additional expldnation for each listed principle.

4. Flve Princlples of Protessionalism

In my synthesis of the major ABA repons, the
Conference of Chief Justices Nationa! Action Plan and the
Preamble to the Model Rules of Professional Conduct, pre-
fessionalism menns that each lawyer:

1. Continues to grow in personal eonscience over his
or her career;ss

2. Agrees to comply with the ethies of duty — the min-
imum stendards for the lawyer’s professional skills
and ethical conduct set by the Rules,

3. Strives to realize, over a career, the ethies of aspi-
ration ~ the core velues and ideals of the professicn
including internalizing the highest standards for the
lewyer’s professional skills znd ethical condust;¥?

4, Agrees both to hoid ether lawyers zccountable for
meeting the minimum standards set forth in the Rules
and to encourage them to realize core valtes and
jdeals of the profession;5* and

5, Agrees to act as a fiducizry where his or her seli-
interest is overbalanced by devotion to serving the
client and the public good in the profession’s area of
responsibility: justice,s*

2. Devotes profestfonal time to serve the public
good, particularly by representing pro bono clients;s
and

b. Undertakes a continuing reflective engage-
ment, over a career, en the relative importance of
income and wealth in light of the other principles of
professionalism.ét

B, Further Analysts of the Princlpies

1. Personal Gonscisnce

Personal conscience, the first principle of professionalism,
is ap awareness of the moral goodness or blameworthiness of
ome's own intentions and conduct together with & feeling of
obligation to be and to do what is morally good.&2 Personal
couscience in this definition includes (1) awarsness that the
person's conduct is having an effect on otbers, {2) a reason-
ing process to determine the moral goodness or blameworthi-
ness of the person's intsntions or conduct, and (3) a sense of
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obligation to be and to do what is morally good.

Personal conscience is the foundation on which a law
student or practicing lawyer builds an sthical professional
identity, Without this foundation, the remaining four princi-
ples of professionalism will collapse into a caleulus of sim-
ple self-interest, including gaming the Rules of Professional
Conduct themselves for self-advantage.

a. The Impartance of Self-Scrutiny and Feedback from
Others

The MacCrate and the Hayrsworth Reports and the
CCJ National Action Plan note the importance over a
career of self-scrutiny aleng with feedback from and
moral dislogne with others to contribute ta a lawyer’s
professional growth.® The skills of self-reflection,
feedback and moral dizlogue help a lawyer to leamn
from mistakes and to improve professional skills gen-
eratly, These sidlls contribute particularly to growth in
personal conscience in terms of awareness of impacts
of conduct on others, the formation of first ethical prin-
ciples, and a sense of pbligation to ve the law stu-
dent’s or lawyer's ethical principles.

b. The Four Component Mpdel and Personal Conscience

Moral psychology elso offers 2 wsefl analytical frame.
work with which to explore and vnderstand personal con-
science. Personal consciente involves awareness of a moral
issue, a reasoning process to determine the moral goodness
or blameworthiness of alternative courses of conduct, and a
sense of obligation to do what is morelly good. Similarly the
moral psychology literature starts with the guestion, "“what
must we suppose happens psychologically in order for moral
behavior to take place?” Momlity in this meaning focuses on
the social condition that bumsns live iz groups and what -one
person does can affect others,® In light of our understanding
that what one person does can affect others, morality asks
what do we owe others? What are our duties to them? What

_rights can they claim? Scholars posit that four distinet eapac-
ities, called the Four Component ModelsS, are necessary fn
order for moral behavior to cccur:

1. Moral Sensitivity, “Moral sensitivity is the awareness
of how an individusl's actions affect other people. It
involves being aware of different possible lines of action
end how each line of action could affect the parties con.
cerned. It involves imaginatively constructing possibie sce-
narios and knowing cause-congsequence chaing of events in
the real world; it invoives empathy and role-taking skifls, 66
Mornl sensitivity requires the understanding of one’s own
inwitions and emoticoal reactions. 67

. 2. Moml Judgment, “Once the person is aware of possi-
ble lines of action and how people would be affected by
each ling of action {Component 1), then Compenent 2
judges which line of action is more morally justifiable -
which alternative is just, or right.”s It invalves deliberation
regarding the various considerations relevant to different
cours=s of action and making a judgment regarding which
of the available actions would bs most morally justifiable. It

entails (ntegrating both shared moral norme and individual
moral principles.s?

Shared moral norms and an individual's moral principles
— what philosopby calls normative ethics0- flow from one
of twp general sources. A rational epproach uses analysis
and togic in eny situaticn to reason out right conduct from &
set of first ethical principles, This “ethics of principle”
approach can be derived from (1) faith or religious teach-
ings, (2) cultural noms, or (3) moral philosophy like Kant's
categorical imperative or Mills's utilitarienism. A second
general source emphasizes the virtues and good habits of
character in any situation end is mors intuitive about the
right conduct that a virtue or babit of character demands in
the situation. Some people using this “ethics of charaster”
approach find the relevant virties or habits of character in
faith or religious teachings. Others look to moral philoscphy
or cultural porms. 7!

3. Mora} Motivation and Comunitrnent. Moral motivation
and commitment have “to do with the importance given to
moral values in competition with other values, Deficiencies
in Component 3 occur when a person is not sufficiently
motivated to put moral values higher than ather values —
when other values such ag self-actualization or protecting
one's organization replace concem for doing what is right. "7

It is not only competing vatees that can halt moral action
at this point, but competing drives and emotional states. For
example, if someone must choose between having 2 steady
paycheck to ensure her family has food on the table, with
acting on ber moral vaues, the drive to care for basic needs
may override all else.

Current research is utilizing theorizss of professional iden-
tity dsvelopment when discussing moral motivation and com-
mitwent. Professional identity development is particularly
useful in explaining how a professional’s conception of the
self in relation to other people changes over time ag the indi-
vidua! matures, *Our recent explorations into the develop-
ment of the mora] self illustrate how a young professional
makes mearing of professional values and expectations.
Entering professional schoel student conception of 2 profes-
sional identity is distinctly differpnt from how moral exem-
plars understand professional identity and is prefoundly
influenced by his or her stage of identty development.
Development evidence todicates that individuals move from
self-centered conceptions of identity through a numbsr of
transitions, to a moral identty characterized by the expecta-
tions of a profession - to put the interests of others before the
self, or fo subordinate ons's own ambitions to the service of
society or the nation. The fully integrated moral self (cne
whose personal apd professional values are fully integrated
end consistently applied) tends not to develop until mid-life ~
if it develops at all. On the other hand, what seems to distin-
guish moral exemplars and sets them apart fom ordinary
good people s a kind of unity of self with moral con-
cerps....”

4, Moral Character and Implementation, “This compo-
nent involves ego strength, perseverance, backbons, tough-
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ness, strength of conviction, and courage. A person may be
morally sensitive, may make good moral judgments, and
may place a high priority on moral vaiues, but if the person
wilts under pressure, is ezsily distracted or discouraged, is a
wimp and weak-willed, then moral fuilure pccurs because of
deficiency in Component 4 (weak character).”” Problem-
solving skills including figuring out the necessary sequence
of conerete actions and worldng around impediments and
unexpected difficulties as well as interpersonal skills are
important, Compaonent 4 includes the knowledge, skills and
abilities to manage conflicts, communicate effectively and
minimize polarization.’s

Lawrence Walker notes that, “Moral failure can be a con-
sequence of a deficiency in any compenent: being blind to
the moral issues in a situation, being unable to formulate a
morally defensible position, failing to accord prority to
moral goncerns, or being voable or unwilling to implement
action,”? It is important therefore to attend to development
of all four compenents.

A focus on fostering growth in personal comscience as
understood in the context of the Four Component Mode| would
mean enpgaging students and lawyers to develop in each of the
four components. Education on professicnalism would {ook to
what the moral psychology literature has to offer on effective
pedagogiss and assessment tools for each component.

¢. The Relationship batween Persanal Conscience and the
Othar Four Princtples of Professionalism

The relationship between the first principle of profes-
sionalism — growth in personal conscience over a career —
and the other four principles is synergistic. For example per-
sonal growth in either the glall of self~scrutiny and encour-
agement of feedback from others or any of the capacities in
the Four Component Madel should help 2 law student or
practicing lawyer grow ino capability on any of the other four
principles of professionalism. In addition as a lawyer grows
in these dimeosions of personal conscience, the lawyer is
also a better counselor to help 2 client. A fully developed
lawyer can help the client think through the situadon from
the clisnt’s shoes whersver that client is in terms of the skills
and capacities of moral decision maling.”

Simitarly as a law student or lawyer over 2 career internal-
izes professionalism principles 2 through 3, he or she also is
forming new dimensions and capacities of personal cop-
science. A lawyer fully integrated into an ethical professional
identity has one conscience, but that conscience now includes
capecities of awareness, reasoning and motivation regarding
moral goodness or blameworthiness in both personal and pro-
fessional contexts, When the lawyer is acting in a profession-
al context, the persomal conscience of the professional is
embedded in an appropriate professional framework.

A different but related line of apalysis separates “personal
conscience” from “‘professional conscience” The latter,
Professors Fred Zacharias and Bruee Green argue, “smbodies
professional norms that derive loosely from the lawyer's pro-
fessionat relationship to the court, which is itself committed to
promoting justice. The norms bave not necessarily been

expressed in the law; they are transmitted through profession-
al socialization.”® Zacharnas and Green argus that lawyers
shouid rely on professional conscience in making some types
of discretionary decisions under the law of lawyering.

The current disciplinary codes, Zacharias and Green point
out, “identify two very different kinds of discrationary activ-
ity: (1) activity involving professional conscience, in which
discretion should be exercised with a view to implementing
appropriately the multiple interests and values that the
lawyer is obligated to serve, and (2) activity invelving per-
sonal consctence, in which different lawyers will have dif-
ferent approaches because their individual consciences may
emphasize different vajues. With respect to the fizst activity,
there are often right and wrong answers, and lawyers should
expect the possibility of judicial remediation or criticism if
they respond inconsistently with-the coliective professional
conscience."” Zacharias and Green provide an example of
professional  consciencs flowing from Model Rule
3.3(2)(3)'s grant of discretion to 2 lawyer whether to intro-
duce testimony that the lawyer reasonably believes is false.
They conclude a lawyer should not interpret this grant of dis-
cretion to adopt 2 policy in all cases that the lawyer will
always introduce helpful testimony “unless he is certain that
it is false B0 Rule 3.3(a)(3), they argue, is intended to draw
upon 2 lawyer's professional conscience and requires a
lawyer to make s considered decision in each case, balancing
the impact on the client if the testimony is withheld with the
likelihood the testimony is false and the impact of the testi-
mony on the decision maker.t! An example of personal con-
science is the discretion under the Mode! Rule 1.16 that “a
lawyer has discretion to refuse a case; [or] to withdraw if the
client insists on pursuing & repugnant objective,8

The concept of “professional conscience™ {s a step in the
same direction as the internalization of professionalism prin-
cipies 2 through 5 proposed in this essay, but principles 2
through 5 provide z clearer definition of the specific ele-
ments of an ethical professional identity. The separation of
"“personal conscience” and “professional conscience” also
does ol recognize the interrclationship and synergy between
personal conscience and the other principles of professional-
ism. Professor Robert Kegan's theory of professional identi-
ty formation development articulates a progression from &
personal conscience that is seif-centered, to one that is fully
integrated with the principles of the profession, and freely
chosen, It is about self-suthoring one’s identity as a profes-
sional, and choosing the guiding values that are at the cors of
both personal and professionel identity.¥ Most important,
defining personal constience separate from professional con-
science wili socialize law students and lawyers to live pro-
fessional lives where personal conscience is relevant in only
a small subset of professional decisions, Socialization where
students and fawyers see that an ethical professional identity
builds on and further develops the personal conscience they
brought into the profession and are developing throughout
life will take mmuch greater advantage of both the existing
personal moral development that a law student brings to
legal education ar the subsequent personal moral develop-
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ment of & practicing lawyer, For these reasons, ''personal
conssience” and “personal conscience in a professional con-
text” seem more useful descriptive terms rather than “per-
sonal conscience" and “professional conscience,” B
The greatest concern sbout “personal conscience in a
professional context” as the foundation of professionalism
is the fear that & lawyer’s personal conscience will limit
client eutonomy and client equal access to justice. The
lewyer's personal conscience will trump client choices that
are lawiful. The central point of “personal conscience in a
professional context™ is that the lawyer's personal con-
science is now infortned and guided also by the role moral-
ity of the lawyer's function ir the justice systzm. That rcle
morality calls on the lawyer who accepts a representation
honor principles of client autonomy and equal access to jus-
tice, In the counseling role, for example, the lawyer's duty
is to help the client think through the client’s best interests
in the situation from the clients shoes including the client’s
morality. The lawyer is not to impose the lawyer's morality
on the clisnt This duty includes farly and completely pre-
senting the law applicable to the client’s situation. However
& lawyer who develops over a career in any of the capacities
of the Four Component Modei should be a better counseior
for all clients and should better understand adversaries, For
example, a lawyer whose own moral reasoning is at an early
stage of development will be limited in his or her ability to
counsel a client who is at a more developed stage of moral
reasoning, The lawyer simply will not understand the client
well. If the reverse is true, the lawver will understand the
maorel reasoning of the client and can help the client think
through the client’s best interests from the client’s shoes.

2. The Ethics of Darty

The Scope Note for the Model Rules of Professional
Conduct states “Some of the Rules are irnperatives, castin the
termns of ‘shall’ and ‘shall not.” These define proper conduct
for purposes of professional discipline. Others, generally cast
in the term ‘may,’ are permissive and define areas under the
Rules In which the lawyer has discretion to exercise profes-
sional judpment.... The Rules are thus partly obligatory and
disciplinary and partly constitutive and descriptive in that
they define a lawysr’s professional rote.”'86 The ethics of duty
—the obligatory and disciplinary elements of the Rules — state
the mintmmum floor of competence and ethical conduct below
which the profession will impage discipline. An ethical pro-
fessionel identity requires each law student and practicing
lawyer to understand and interpalize the ethics of duty.

3. The Ethics of Aspiration - the Core Values and ldeals of
. the Profession

The ethics of aspiration call on each law student and
practicing lawyer, over the course of a career, both to inter-
nalize and to strive to realize the core velues and jdeals of
the profession.

The core values and ideals of the profession are apparent

in both the Model Rules of Professional Conduct and the
ABA Reports and CCJ Action Plan on professionelism.

i

a. The Caore Values of the Profession

»  Competent Representation lacluding Reasonable
Diligence and Reasonable Communication with
the Clients?

¢ Loyaity to the Clientb8
«  Confideptiality of Client Information®®

+ Zealous Advocacy on Behalf of the Client
Constrained by the Officer of the Legal System
Rale®

+  Independent Professional Judgment?!

Public Service to Improve the Quality of Justice,
Particularly to Maintain and Improve the Quality
of the Legal Profession and to Ensure Equal Access
to the Justice System52

+  Respect for The Legal System apd Al Persons
Involved in the Legal Systern®

h. ideals.of the Profession

Commitrnent to Seek and Realize Excellence at the
Prinsiples of Professionzalism and the Core Values
and Ideals of the Profession®4

+ Integrity®*
+  Honesty9s
»  Fairness¥

4, The Duty of Peer-Review

In the initial 1908 ABA Canons of Professional Ethics,
peer-review was a central theme. Canon 25 spoke forcefil-
ly on the duty of lawyers 10 “expose without fear or favor
before the proper ibunals corrupt or dishonest conduct in
the profession."®® The 1965 Model Code of Professional
Responsibility?? and the 1983 Model Rules of Professional
Coaduct also empbasize the critical impertance of effective
pesr-review.100

Model Rule 8.3 provides that “A lawyer who knows that
another lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question as to
that lawyer's honesty, trustwarthiness, or fitness as s lawyer
in other respects, shall inform the appropriate professional
authority.”"%! Comment 1 to the ruie explains “Self-regula-
tion of the legal profession requires that members of the pro-
fession initiate & disciplinary investigation when they know
of a violation of the Rules of Professional Conduct.” 192
Model Rule 5.1 specifically addresses the responsibilities of
a partner or supervisory lawyer, Under Rale 5.1(a), “A part-
ner in & lew firm and a lawyer who individually or together
with other lawyers possesses comparable managemen!
guthority in a law firm shall make reasonable efforts tw0
ensure that the firm has in effect measures giving reasonable
assurance that all lawyers in the Srm conform fo the Rules
of Professional Conduct. 193

Peers in the legal profession can zliso bring to bear infor
ma] pressure on unethical conduct. Thers ars manygooce:
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gions in the legal profession where peers observe a lawyer’s
work. Parties almost always choose to be represented by
lawyers when the context is ltigation with anything signif-
icant at risk, Lawyers carry out this work subject to obser-
vation by both judges and the peers who oppose them, who
can bring to bear informal pressure or make a formal com-
plaint to disciplinary authorities regarding a violation of the
code of ethics,

Charle; Wolfram also notes “A lawyer who seriously
offends against widely held professional norms faces unoffi-
cial but nonetheless powerful interdictions, Those inciude
sanctions such as negative publicity and other expressions of
peer disapproval, the cutting off of valuable practice oppor-
tunities .... denial of access to centers of power and prastige

.. and prechusion from judicial posts.”!%4 Judges, who are
lawyers, observe and review lawyers' work in liigation and
also have the power to impose sanctions through fee awards,
contempt of court powers, end disqualification motions.

The Model Rules and the ABA Reports tend to focus on
the requirement that peers report misconduct below the
floor of the Rules. This is importent, but the creation of
strong ethical cultures emphasizing sxcellence at the skills,
core values, and ideals of the profession is even mare
important. As the recent corporate scandals in corporations
with well-drafted written ethics codes but comrupt cultwres
demonstrated, unethical cwlture will trump rules.

There is some literature suggesting that this model of peer
review may be based on the falss prernise that a collegium
will supervise itself, A collegivm in reality may have a strong
tendsncy to become a “delinquent community” In
Doctoring Together: A Study of Professional Social
Controls, Eliot Freidson studied a large medical proup in the
United States to observe how the day-te-day work of doctor-
ing was controlled by the physicians, The doctors forrmed
what Freidson calls a collegium, which insisted that self-
government was solely its own legitimate function, but
which left “individuals free to work in their own ways with-
in the very broad limits set by obvious unethicality or incom-
petence,"193 Freidsen fourd that the collegium consistently
abdicated the role of exercising organized sanctions, permit-
Hng all but gross and obvious deviance in performance, so
long as inter-collegiel relations remained manageable. )06

These rules of silent scquiescence n the face of profes-
sional miscondust were designed, in Freidson’s apalysis, to
leave each mernber of the collegium a maximum amoeunt of
autonomy in work performance and behavior, To deseribe
this collegium, Freidson borrows the term “delinquent com-
munity” from sociological studies of French school children
and personns! in French bureancracics. In “delinquent com-
munities,” members show “a conspiracy of silence egainst
superior authority ... in an effort to creats for each member
a zone of autonomy. ... Any change that is apt to ... restrict
the individual zones of autonomy in faver of a systeratized
and rational approach to the problem, will be resisted with
- alt the strength the group can muster.” 197

The origin of the delinquent commuzity of physicians,
Friedson argues, lies in its position of vulnerable privilege.
During the past century physicians gained an effective occu-
pational monopoly over practice, but the monopoly was vui-
nerabis to possible imposition of external control. The col-
legium defended this privileged position by preventing the
public from both learning of its occupational excesses and
tmposing externsl control over the individual zomes of
autonomy.t08

Wolfram observes that “Probably no other professional
requirement is as widely ignored by lawyers subject to it
Lawyer complaints form a refatively smalt percentage of the
complaints received by lawyer discipline agencies.”%? Our
profession's social contract with society asks us to take
responsibility for the ethics of other members of the profes-
sion, This requires small acts of conrage to speek to each
other dirsctly. It requires the collegium to foster a peer cul-
ture of high aspirations and ideals. 118 If we do not do so, we
become the delinquent community thet Freidson predicts,

5, The Duty to Restrain Seif-interest to Some Degree to
Serve the Client and the Public Purpose of the Profession

The social contract of the peer-review professions with
the public requires that each member of the profession
restrain self-interest to some degree to serve the public pus-
pose of the profession and the client, If members of a peer-
review profession seek self-advantege to the same degree as
individuals in other ccoupations, then society has no reason
to grant the profession authority to regulate itselfl!! and
society would regulate the peer-review professions like
other occupations.

For the legal profession, in the words of the Stenley
Commission, “the clisnt’s trust presupposes that the practi-
tioner’s self-interest is overbalanced by devotion to serving
both the client's interest and the public good.™12 The public
good served by the i=gal profession is justice. The peer-
review professions have always been about making 2 satis-
factory living in addition to serving the client's interest and
the public goad. For lawyers, the degree of “overbalancing”
the client’s interest and the public good of justice against the
lawyer's own self-intersst is a difficult question explored
further in the discussion of Principle 5.b. below.

The common law of fiduciary duty regarding a lawyer's
duties to clients developed prior to the drafting of the 1969
ARA Model Code of Professionel Responsibility and the
1683 Model Rules of Professionzl Conduct. A lawyer owes
a client the fiduciary duties of safeguarding confidences and
property, avoiding imnpermissible conflicts of interest, deal-
ing honestly with the client, adequately informing the client,
following the instructions of the client, end not ernploying
adversely to the client powers arising from the attormney-
client relationship,!11? This body of law calls on the lawysr
to restrain self-interest similar to what the law of fidusiary
duty requires of other agents in fiduciary relationships.

The social contract of the peer-review professions
requires zach member of the profession to restrain self-
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interest to some degree also to serve the public purpose of
the profession. A.fair analegy is that 2 lawyer is an agent and
fiduciary not just for the client, but aiso for the jegal system,
the purpose of which is justice, The first sentence of the
Preamble to the Model Rules in effect states this concept by
providing that a lawyer {5 “a representative of clients, an
officer of the legal system and a public citizen having spe-
cial responsibility for the quality of justice."t4 In this mean-
ing an officer holds a position of duty, trust or authority, and
a lawyer doss in fact bothk hold a position of trust conferred
by the court and exercise authority on behalf of the cowt
whose purpose is.justice: “Beth the client and the court are
sources of the lawyer’s authority to act as lawyer, the former
being the source of the specific authority to act in a particu-
ler case and the latter the source of general authority to act
in any case." 115 The sgent lawyer owes fiduciary duties to
both the client and the court. Principle S.a. below cxplores
further this concept of a Aduciary duty to over-balance the
lawryer’s seif intersst with devotion to the public good of
justice as an officer of the legal system and a public citizen
having special responsibility for the quality of justice.

8. The Duty to Give Professional Time to Serve the Public
Good, Particulardly Pro Beno Assistance to the
Disadvantaged

Onmns of the core values of the profession discussed earli-
er is the duty to contribute public service to tmprove the
quality of justice, parficularly to maintain and improve the
" quaelity of the legal profession and to ensure equal access to

justiee 116 Professionalism Principle 4 ~ the duty of peer
review — assumes that cach lawyer gives uncompensated
fime necessary to assist in both assuring that peers meet
minimum prefessione! standards and fostering ethical peer
cuitures of high {desls,

The tradition of the peer-review professions also includes
3 "to whom much is given, much is expected” duty o pro-
vide pro bono or low fee asgistance to the disadvantaged 117
This duty to provide pro bono or low fee assistance to the
disadvantaged is nniquely compelling for the legal profes-
sion in comparison with the other peer-review professions.
The mora! justification for the work of the other pesr-review
professions depends to a much lesser degree on the proper
functioning of the system within which the work is done
than is the case with the moral justification for the work of
the legal profession. A physician for example can serve the
major public purpose of the profession, the health of indi-
vidual patients, without significant concern that others will
be negatively affected except to the degree that costly pro-
cedures mey reducs the amount of resources available to
cthers. However a lawyer in litigation will serve the major
public purpose of the profession, justice, only when the
adversary system. is working properly. The adversary sys-
tem is the society's best approximation of justice only with
(1) 2 competent neural decision maker and (2) competent
representation for all affected persons. Paragraph 8§ of the
Model Rules' Preamble recognizes this, ““Thus, when an
opposing party is well represented, a lawyer can be a zeal-

ous advocate on bebalf of a client and at the same time
assume that justice iz being done.”" 118

Therefore to claim that the lawyer's work serves justice,
each lawyer should seek to ensure that all affected persons
are competently represented. Paragraph 6 of the Preamble
urges each lawyer to “devote professional time and
rescurces and use civic influence to ensure equal access to
our system of justice for all those who because of econom-
ic or social barners cannot afford or secure adequate legal
counsel.”!1% Model Rule 6.1 specifically states, “Every
lawyer has a professional responsibility to provide legal ser-
vices to those unable to pay” with an aspirational standard
of at least fifty pro bono hours a year,12¢

. The Duty to Reflect on How Much ls Enough

A comrnon failing of all the definitions of professional-
ism is that they do not address adequately on the business
aspeots of the profession that may create teosion between a
lawyer's personal goals of income and wealth and the cor-
relative duties, core values and ideals of the professien. The
Stanley Commission Report states “All segments of the bar
should ... resigt the temptation to make the acquisition of
weelth & primary goal of law practice.”!2! The MacCrate
Report notes that since the 137035, large law firms have
bscome more “profit-oriected” resulting ultimately in 2
change in large-firm culture “from that of a restrained pro-
fessional organmizetion to that of a compstitive, entrepre-
nevrial enterprise.”12 However the MacCrate Report does
not specifically recommend any strategy to address this
increased emphasis oo profit.

The Haynsworth Report ists “economic ternperance” as
a supportive element.!2 The Haynsworth Report’s recom-
mendetions urge that, “In particular, the ethical and other
problems created by excessive biltable hour and income
requirernents should be more openly acknowledged and
remedied,”124 The Model Rules’ Preamble scggests some
Testraint on self-interest, noting that tension may exist
between “a lawyer's responsibilities to clients, to the legal
systern, and the lawyer's own interest in remaining an ethi-
cal person while earning a satisfactory living ™27 Yet, the
Preambte gives no guidance concerning what is a satisfac-
tory living.

Lawyers properly celebrate the virtue of seif-suficiency -
making a living and supporting others ~ but law is a peer-
review profession whose tradition and social contract call for
some meaningful restraint oo self-interest to serve the profes-
sion's public purpose. This is the essence of the social contract
that the lzgal profession and each lawyer hive with society.!2

‘What is the remedy? There is no number that defines a sat-
{sfactory living for each lawyer. As with all aspirational
ideals, the best the profession can do is to ask and encourage
sach professional to give serious and continuing reflective
thought to the issue of how much is ensnugh? Professionalism
requires each lawyer to undertake a continuing engagement,
over g career, on the relative importance of inceras and
wealth in light of the four other prineiples of profassior;aﬂsm.
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While two ABA professionalism reports and the
Preamble raise the question how much is a satisfactory live
ing, that question is actually part of a larger question posed
by the steadily in¢reasing time demands of professional life
in our culture, The larger question is how much lifs enecgy
should be devoted to mesting professional duties (including
making a2 satisfactory living) in comparison with the life
encrgy devoted to other duties es a parent, spouse, adult
child in support of elderly parents, friend, contributing
member of non-professional communities and a whole per-
son with dimensions other than work? There is much dis-
cussion and some action in the legal profession concermning
flexible time and octher work arrangements that recognize
the non-professional time demands of different life stages —
particularly the child-raising years of a career.

&. Gonctusion

To maintain and strengthes the social contract on a coo-
tinuing basis i each generation, the professica must social-
ize both law students and practicing lawyers into the princi-
ples of professionalism — the important elements of an eth-
ical professional identity. This is the eritical task for legal
education, law firms and departruents, bar groups and the
bench. Itis the mandate of professionalism that keeps self-
interest in check and builds both the public trust that the
profession is fulfilling both the sociz! contract and each
client's trust that the lawyer is restraining self-interest to
serve the client’s interasts. 27

Professionalism is and must be much more than excellent

technical competence and civility, It is the bridge from mak-
ing a satisfactory living to purposs end meaning in the work
of a lawyer, Willilam Sullivan emphesizes "By taking
responsibility through one's work for ends of social impor-
tance, an iodividual's skills and aspirations acquire valve
for others. Professionalism thereby forms & crucial link
between the individual's struggle for freedom in a fulfilling
existence and the needs of the larger society ,,..”"12%
Professionalism is the bridge from self-interest to a calling
where the lawyer’s livelihood acquires meaning by serving
the public purpose of justice whick is cenwal to a highly
interdependent cociety.

It is a paradox that the professional autonomy of each
lawyer to employ his or her human capital to substantial
advantzge and personal satisfaction depends on eact indi-
vidual lawyer's accepiance and internalization of the correl-
ative duties of the social contract — the principles of profes-
sionalism. The lawyers who live the prmmciples of profes-
gionalism creats a public good for the profession as & whole
— a type of shared property available to all licensed
lawyers.!?? The professionalism of these lawyers creates
public trust that the profession is fulfilling the social con-
tract, end the public therefore contimnes to grant the profes-
sion autonomy to selfregulate with substantial influence
over the justice system, If too many lawyers becomne free
riders, taking advantage of the shared property created by
public trust while solely pursuing self-advantage, the public
will lose trust and revise the social contract. Sach lawyer

will lose some autonomy in that revision..

Current scholarship telis us little about which approach-
es are most effective in socializing law stadents and prac-
ticing lawyers into the principles of profeszionalism. We
need lzadership from both legal education, the practicing
profession, and the bench both to emphasize the importance
for the profession that this socialization ocour and to supportt
efforts to assess which pedagogies are most effective to belp
adult professionals grow over a career into an ethical profes-
sional identity.

Endnotes

*  Professor of Law and Director of the Holloran Center for
Ethical Leadership in the Professions, University of 3t
Thomas Schoot of Law (MN) nhamilton(@stthomas.edu
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tion to the analysis of the existing scholarship on profession-
alism and Ph.D. candidate Verna Monscn did the same for the
discussion of the Four Component Model, Professors Rob
Atkinson, Thomas Morgan, znd Thomas Shaffer, ABA
Professionalism Counsel Art Garwin and my colleagues,
David Bateson, Liss Brebhit, Henk Shes, Greg Sisk, Susan
Stzbile, and Rob Vischer, made uscful suggestons on revi-
gions of the paper,

I, WILLIAM SULLIVAN ET AL., EDUCATING LawYEers:
PREPARATION FOR THE PROFESSION OF Law 126-47 (Jossey-
Bass 2007), The Carnegic Fouridation's serjes of similar stud-
jes on educating clergy, physicians, engineers, and nurses
urges the pesr-review professions, all of which face the same
critica] question of whether they could do better at socializing
students into the public purpose, core values and ideals of the
profession, to learn from each other how to assist this acoul-
turation most effectively. CHARLES FOSTER ET AL., EDUCATING
CLEROY' TEACHING PRACTICES AND PASTORAL IMAGTNATION &-
12 (2006).

2. See gemerally ".. In the Spirit of Public Service:™ a
Blugprint for the Reldindling of Lawyer Professionalism, 1986
ABA CoMmM'n on ProsessionatisM [hereipafter Stanlfey
Commission  Report};, Teaching and  Learning
Professionalism, 1996 AB.A. Sec, LEGalL Epuc. anD
ADMISSIONS TO THE BAR, REPORT OF THE PROFESSIONALISHM
ComM. [hereinafier Haynsworth Report]; A NamonNaL
ACTIoN PLAN ON LAWvYER CONDUCT AND PROFESSIONALISM
(adopted January 21, 1999 by the Conference of Chief
Justices) [hereinafter Action Plan),

3,  Stanley Commission Report, supra votz 2, at v, 1-3. See
Roger C. Cramton, Delivery of Legal Services to Ordinary
Americans, 44 Casg W, REs, L, REv, 531, 605 (1994} (noting
that the scholarly discourse swrounding professionalism was
primarily concernsd with the perceived decline of profes-
sionalism snd increase focus on commercizlism of the pro-
fession, particidarly in the 1980s); Warren E, Burger, The
Decline of Professionalism, 61 Tenn, L. Rev, 1, 3 (1993)
{describing the standing of the legal profession at it “lowest
¢bb in the history of owr tountry” dus to the miscooduct of
lawyers and judges, The decline of professionalism s charac-
terized by misconduct of legal professionals).

4, Hamsworth Report, supra note 2, 2t 2-4,

5. See MONROE FREEDMAN & ARBE SMITH, UNDERSTANDING
LawveER's ETErcs 123 (3d ed, 2004}
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6. WiLlaM SULLIVAN BT AL, EBUCATING LAwvERS: 12. See Moper RULES OF PROF'L CoNDUCT R. 2.1 {2007} (empha-
PREPARATION FOR THE PROFESSION OF Law 120 {Josscy-Bass sizing that in representing a client, & lawyer shall cxercise
2007). independent judgment); Moper ConE  oF ProFlL

7. Id et 14,129, ResponsiBiLITY EC [-1 {1983) (emphasizing that every client

8. WILLIAM M. SULLIVAN, WORK AND INTEGRITY: THE CRists is. entitl::d to ingependent profcssismal sc.rvices)‘; See also the
AND PROMISE OF PROFESSIONALISM v AMERICA 3 (2ad ed, F“smmn of the core velue of independent judgment see
2004), infra Part I'V. ,

9. 74 at 21, Eliot Preidson posits professionalism &s an alterna- 13, Jordulm Cohen, President of the Association of J‘*xmerican
tive ideclogy for the organization of work in contrast fo the Medufa] Colllegf:s: makes the SADE argument for‘ his profes-
dominant market competition ideclogy that assumnes rationa! s.:on; ’Why is it lmportant fo malniain the med."’i” profes-
and fully informed consumers whese preferences are mel by sion s'tmphclt‘soclal co:?.tract with sacne:ty?.Fo'r .n is profcs:-
competition among producers resulting in lowest cost goods Sfanu;ﬂ.ihat 15 the medium tI?rcuES;hmb.mdlzld“al P hy?'
and services, In the dominant matket competition ideology, slans Ml | the Tofty lax.pccmhcn.? ¢ society has of medi-
consumer preforances direct what I produce ! cine, If norms of physician b‘ahavlor fall lshart of the respon-

\oF preferences diree ¢ produced, and manzge ibilitics called for by medical fessionali beth pre-
ment directs workers on how most efficiently to meet con- SoliBes . ; ial pro {ha sm,f P 4
sumer preferences. In the ideology of professionalism, the sumed signatories t the social contract — the profession an
public grants members of ap secipation conwol over their the putlic — arc destined to suffer irreparable harm.” JoRDAN

. . LA ) COHEN, Foreword 1o MEASURING MEDICAL PROFESSICNALISM,

work. Freidson describes an ideal institational professional- id Stern ed., Oxford University Press 2006)
ism with five interdependent elements: (1) spscialized wotk v (David Stem ed., )
that s believed to be grounded in a body of theoretically- 14. Sarbanes-Owley Act of 2002, Pub. L. No. 107204, §§ 103-
based discretionary knowledge; (2) exclusive jurisdiction in a 106, 116 Stat 745, 755-766 (2002). See generally Jonn
perticular divisian of labor created and controlled by oceupe- CoFFEE, GATEKEEPERS: THE ROLE OF THE PROFESSIONS N
tiosal negotistion between workers and management and CoRPORATE GOVERNANCE (2006).
consurmers (ideally incorporated into and protected by law): 15. Id. at § 307, 17 C.ER. § 2053 (2007).
(3)‘a sheltered position in labor markets that is based on qual- 16. MopEL RuLEs oF Paor'L Conbuct Preamble §§ 10-12
ifying credentisls created by the occupation: (4) & formal (2007).
training program lying eutsids the labor market that produces
the qualifying credentials, which is conolied by the oceupa- 17. L.51.
tion and essociated with higher education; and (5) an ideolo- 18. Jd. §12
gy that asserts greater commitment 1o doiig good in the pro- 19. Fred Zachariss, Reconciling Professionalism and Client
fession's area of responsibility than to economic gain apd to Interests, 36 Wa. & Magry L, REv. 1303, 1307 (1995} (pro-
the quality rather then the economic efficiency of work fessionalism is an abused term and is often defined merely as
EBuor FrelpsoN, Prorsssionatiss: THE TeRD Logic -3, “tg act the way wé want lawyers to act™); Timotby Terrel} and
127 (2001), The institatipnal professionelism Friedson pro- James Wildman, Rethinking Professionalism, 41 BMory L.
poses 15 essentinlly the social contract which the personal 403, 406 (1992} (professionalism is en slusive concepl and
professicnalism discussed in this paper supports. Thomas defining it is r lofty geal) [hercinafter Terrel] and Wildman];
Morgan argues that the legal profession’s social contract Burnele V. Powsll, Lawyer Professionalism ar Ordinary
ended with the Supreme Court decisions that denied special Moralitv, 35 8. Texas L. REv, 275, 277-278 (1994) (the con-
protection from aotitrust laws or First Amendment commer- cept of professionalism is widely discussed, passiopately sup-
cial free speech priociples to the legal profession. September ported, has genersted innovative programns, codes 4nd exper-
72007 email from Thomas Morgan to the author (on fils with imests, but is little-defined); Deborabh Rhode, Opening
the authar}, However the profession is stll granted substan- Remarlx; Professionalism, 52 8.C. L. REV. 438, 459 (2001)
tial control over entry, continuad status, and discipline in the ("A centra] part of the ‘professionalism -problom” is lack of
profession, Neither consumers or managers are free to consensus about what exactly the problem is”); Amy R.
employ enyons to do 1zgal work. The judges who ultimately Mashburn, Professionalism as Class Ideology: Civility Codes
determins the rules governing the profession are all lawyers, and Bar Hierarchy, 28 VaL, U, L. Rev. 657, 657 0.2 (1394)

10. ROY STUCKEY ET AL, BesT PRACTICES FOR LEOAL EDUCATION (voting there is & tendency to rely on metapher in the use of
33 (2007) (citing to the work of Larry Krieger and Ken the term professionalism, which may cpntributr. o the
Sheldon, concludes that lagal education could do substantial- sbacnce of consensus as to the term’s meaning;.
ly better regarding socialization of students into an ethical 20. Powell, supra nots 19, a5 278, Powell further notes that pro-
professional identity including legal education's tendency to fessiopalism is often treated as a “self-evident concept requin
undermine students’ intrinsic values and motivation that ing no <efinition.”
would otherwise promote professionalism). 21. Susan Daicoff, Asking Leopards to Change their Spots:

11, Pecers in the practice distinguish understendable or “honest” Showld Lawyers Change? A Critigue of Solutions to Problems

mistakes from mistkes caused by gross neglipence or willful with Professionalism by Reference to Empirically-Derived
indifference, Professional judgment requires the exercise of Attorney Personality Attributex, 11 GEG. J. LeoaL ETHICs 547,
discretioo under conditions of substantia] uncertainty, and 549 (1998); Joha C. Buchanan, The Demise of Legal
peers protect the sutonomy to make honest mistakes, Peoer Professionalism: Accepting Responsibility and Implementing
review looks closely at the quality of the procsss through . Change, 28 VaL, U. L, REv. 563, 564-566 (1994), (describing
which the professicpal exercised professionel judgment the demise of professionalism as congruous with the decline
Erior Freroson, DocTorING TOGETHER: A STUDY OF of ths legal profession generally, symptoms being prevalent
Proressional SociaL ConTros 129 (1975). {awyer-bashing, negative stereolypss, and low scorss dnbub-
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lic opinicn pells). 27. Robert B. Rodes, Jr, Professionelism and Community: 4
22. Robert L, Nelson, Professionalism from a Social Science Response fo Terrell and Wildman, 41 Emory L. T. 485, 486
Parspecrive, 8.C. L. Rev. 473, 479 {200]) (asserting thal in (1992}, {critiquing Terrel} and Wildman's six vaiues b':causa,
trying to define professionalism “we mostly rely on post-hec as he asserts, they espouse a false theory of marsl privatiza-
borror stories about what has gone wrong and use them to tion and lack of shared values in the community); W. Bradley
analyze the namre of the problam'™), Wendel, Morality, Motivaiion and the Prgfess;‘anah‘;m
23, Terrelt and Wildman, supra note 19 at 406, 424-431 (arguing Movement, 52 8. C. L. Rav. 557, 608 (20C1) (1 e °§
that the heritage of the profession of law is the basis cf a "pro- profass}onahsm TRqUres att‘cnd_mg t o the moral! 1m:Jnsmntbo ‘
fesgional tradition” defined by a set of essential, timeless prin- Fawymng asd gek.mg{ mg‘a_vmon in the ;Inm;; e v 5191:60?'
ciples. Terrel] and Wildman attempt to isolate those principles m‘form professiopal [ife,"); See generally, Id. &t !
: Moral
of professionalism and include, (1) ethic of excellence, (2) Richard Wasserstrom, Lawyers @ Proft e.r.nom:‘rls. Jame
; e ; ; S Jesues, 5 HuM. RUGHTS 1, 8, 15 (1975) (arguing that the per-
integrity; saying oo to client demands at limits of law, (3} L ,, R . -
vading view of “professionalism” is one in which the lawyer
respect for the system and rule of law, {4) respect for other . i +ating behavior. inhabiting an amoral
lawyers and others who serve legal system, {5) commitment cngagcs in role-differcntiating | AVIO, | ,z itng
to accountability to clients, (6) responsibility for adequate dis- unlverse thfs he ar s,}w provides SPGC,I:; compattzl:ncc tt:
tribution of legal services); Buchenat, supra note 21, at 579 accompll'sb clicnt Db'Jc.CtWGS,lbut'chS not judge the character
: : ; . of the client, the clicnt's objectives or the evenues through
(suggesting the six standards of the highly sclective . L
Interpational Society of Primerus Lew Firms are the best which they are pursed. Wasserstrom finds this view in some
inmali i blamatie, particularly in that amora) legal seonitura-
model of professionalism and can facilitate the retum of legal Weys pro . :(p ; y . R
prafsssionaiism, The six standards are (1) integrity, (2) excel- tion can begin to “dominate one's eatire Life.")
lence of work product, (3) reasonable fees, (4) professional 28. See, Rob Atkinsen, A Dissenters Commentary on the
education, (5) civility, and (&) community setrvice). Cramton, Professionalism Crusade, 74 TEx. L. Rev. 259, 263 {19.95)
supra note 3, at 611 (arguing that a rencwed vision of profes- (challenging the wark of the Bar and scholars on profession-
sionalism will inchude & Yawyer who (1) cares ahout clients, alism on grounds that movement has besome an altogether
engeges m moral dialogue, protects clicnt interests, (2) cares ton simplistic “erusade" based on ar implicit assurnption that
abaut equal access to legal services and efficiency in the pro- thers is one universal way to be 8 fegal professicns! which
vision of services, {3) considers meral conscience i daily categorically condemns certein conduct); FREEDMAN, supra
practice). Philip §. Anderson, Remarks of Philip 5. Andersan, note 5, at 23-25 {arguing that courtesy and civility guidelines
18 Dncx 1. INT'L L. 43, 44 (2000) (identifying four core prin- and codes will undermine zealous advocacy}); Kemneth L.
ciples of the legal profession, including (1) specialized train- Penegur, The Professional Project: e Respanse to Terrell and
ing and know!ledge for the practice of law as a learned pro- Pildman, 41 Bmory L. J. 473, (1992) (critiguing the fonc-
fession, (2) independeot zxercise and conflict free practice, tiopal structuralism  of Termrell and  Wildman's
(3) practice must chserve cthica! principles and those princi- “Professionalism Project™ noting that, “without [2] more com~
ples must be enforced and (4) = lawyer has an obligation to plicated picture of reality, efforts to conjure a singie image,
the public in addition te his or her client and an cbligation to consciousmess, or ideal justification of lawyers' roles and
respect the nade of jow), work are likely to remain unceavincing.”}.
24, Warren E. Burger, The Decline of Professionalism, 61 TENN, 25. SULLIVAN, supra note §, at 148-51,
L. REv. 1, 7 (1993), (Without attempting to formally “defime" 30, Stanley Commission Report, supra note 2, at v,
professionalism, Justice Burger rssociated professionalism 11 w10
with professional standards, specifically ABA standards, He o ’
asserts these standards need to be re-examined in order to 32 M
address the “unprofessienal” practices of Rambo-lawyerning, 33, An Educational Continuum, Report of the Task Force on Law
lawyers’ use of media, and “huckster-advertising.') Schools and the Profession: Narrowing the Gap. 1992 AB.A.
25. Richard C. Baldwin, Rethinking "Professionalism” - and Sec. LEaAL BDUC, AND ADMISSIONS TG THE B., LEgAL Epuc.
Then Living Iti, 41 EMoRy L., 1. 433, 436 (1992) {noting that AND PROF, DEV. [hereinafier MacCrate Report].
though dialogue about professionalism canpot be limited to 34, Id. st 139-140.
s.arvice to the poor, “the most important substantive :va.!ue GEL- 35, Jd. at 140-141,
ried by our professional heritage" is eccess to justice for all
rmembers of society), Zecharias, supra note 19, at 1317-1318 36. Hoynsworth Report, supra note 2, &t 1.
(describing the birth of the emphasis en pro hono activibies 37, Id.até.
that many cornmentstors describe as the “core™ of profession- 38, Id. er6-7,
zginv;i:; elite Bar's response to & declining public image 39, Aetion Plan, supre note 2.
26, Id. at 1115 (providing a history of the clisnt-ortented theory 4. Id. at2.
of lawyering); Sec Jd. at 1319-1320, 054~ 57 for & discussion 4l Id at6-7.
of the contributions of Monroe Freedmar, a fundamental 42, Id a7
voice for a client-oriented model of lawyering, and the subse- 43, 1d,
queat respanse and adoption of his ideas; Buchanan, supra 44, MopsL Rurgs oF PROF'L CoNDUCT Preamble (2007},
note 21, at 574 (1994) (espousing a renewed “consumer-ori-
ented” course for lawyers in their relationships to clients and 45, MODEL RULES OF PROF'L ConpucT Preamble §  (2007).
pubiic in order to mend current dismal reputation and revital- " 46, Id. 74 Rules 1.! and 1.3 make the requirement of cowpe-
ize professicnalism.), . tence and diligence more specific.
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47,
48,
49,
50,
51,

52,
53,

a5,

56,

id g 6.

g7

I

.59

Id 19 10-12, Some scholars argue that the socisl contract call-
ing for sornt restraint cn seif-interest on which professional-
ism is bated no longar exists in the profession {or in the alter-
pative, that it never existed). Russell Pearce offers 3 Middle
Rapge Approach between the professionalism end the busi-
ness paradipms that rejects both licensing and exclusive
lawyer self-policing, but permits the organized bar to control
lawyer certification. Russell Pearce, The Professionsliom
Paradigm Shift: Why Discarding Professional ldeology Wil
Improve the Conduct and Reputation of the Bar, TON. Y. L.
Rev, 1229, 1271 (1895). '

MobEeL RULES OF PROF'L ConDUCT Presmble 4 12 (2007}

Low L. FuLter, THE MORALITY OF LAW 3-5 (rev. ed., Yale U,
Press 1569),

. fd

The MacCrate Report, the Haynsworth Report, the CCJ
Naticnal Action Plan, and the Proamble to the Model Rulss of
Professional Conduct emphasize that a lawyer must contious 1o
grow in personal conscience, The MacCrate Report emphasizes
that the pritnary sources of ethical rules include, *A lawyer's
personal sense of morality.” MacCraze Report, supra note 34, at
204, The Haynsworth Report includes both an essental charae-
teristie that a lawyer must demongtrate cthical conduct znd
integrity, and & supportive element that a lawyer should devel-
op the capecity for self-scrutiny and for morat dialogue with
clients and other mdividuals involved in the justHee systsm.
Haynsworth Report, supra note 2, at 67, The National Action
Plan defines professionalistn 85 @ personal characteristic that
each lawyer must cultivate in him or herself, Action Plan, supra
note 2, at 6. The Prearnble specifically provides that u lawyer is
also guided by personal comscience and sensitive professional
and moral judgmeot Mopel Rures oF ProF'L CONDUCT
Preample ] 7, 9 (2007), The Preamble to the ABA Model
Cods of Professional Responsibility is also explicit. “Bach
lewyer must find within his {or her] own censcience the touch-
stone agrinst which to test the extent to which actions should
rise mbove minirnum Standards.” MopeL Cobe GF PROF'L
RESPONSBILITY PREAMELE § 4 (1969). The introduction to the
Restaterent of the Law Third, The Law Governing Lawyers,
provides, “other constraints, such es ideals and habits of moral-
ity, will often puide the copduct of & pood persen who also
BSpires b serve as an honorable public-spirited lawyer, and
ruch more powerfully and pervasively than merely tegal oblig-
ations, A good lawyer is also guided by ideals of professional-
ism and by an understanding of sound professicnal practice.
Extensive tonsideration of such non-legal factors is not vnder-
taken here. However they have obvious significance in 2 good
lawyer's life aod in the self-concept of the profession” |
RestarenEnT (THRD) OF THE Liw GOVERNING LAWYERS 3
(2000), This list of fve ptinciples of professtonatism is & revi-
sion of an cariier list of scven principles of prefessionalism that
appeared in Neil Hamilton and Liss Brebbit, Fostering
Professionalism Through Mentoring, 57, oF LEGAL Epue. 102,
103-04 {(2007).

All the professionalism definitions stress that 2 minimum
ievel of competence is necessary. The Stanley Commissicn
Report speaks of lawyering as 2 “learnzd art” and notes that

5T,

58,

58,

it requires substantial intelleetual training. Stanley
Commission Report, supra note 2, at 10, The MacCrate
Report stresses the necessity of previding competent repre-
sentation. MaeCrate Repor!, supre note 33, at 140. The
Haynsworth Report tiotes the requirement by including the
essential skills of eamned knowiedge and sldll in applying the
applicable law to the factual context Haynsworth Report,
supra note 2,at 6 -7, Tt also includes “maintenance of com-
petence™ in its supportive elements, Jd, The CCJ Natiopal
Action Plan includss “competence.” Acrion Plan, supra note
2, at 2. The Mode! Rules® Preamnble specifically requires a
lawyer to observe the Modsl Rules. MODEL RULES OF PROF'L
CotpucT Preamble §7 7, 12, 14. Rule 8.3 states that it is pro-
fessional misconduct to violate the Rules which include Rule
t.]1 oo competence and Ruls 1.3 on diligence. MoDEL RULEs
oF ProF'L CorpbucT R B3, R LY, RLL3

Io the languege of Dean Rescoe Pound, each lawyer should
pursue the jaw as a “learned art in the spirit of a public ser-
vice." Stanley Commission Report, supra note 2, at 10, Three
of the four Fundaments} Values of the Profession noted in the
MacCrate Report spell out ideals that a lawyer should seek {t0
which a Inwyer should aspirey- (1) striving to promote jus-
tice, fairness and morality, {2) striving to improve the profas-
sion, and (3) undertaking professional seif-development,
MacCrate Report, supra note 34, at 125. The Haynsworth
Report mixes minimm standards and aspirational ideals on
its two lists of egsential cheracteristics mnd supportive ele-
ments for the professional lawyer, Hzymsworth Report, supra
note 2, at 6-7, The CCY National Action Plan is particuledy
forceful in stating that professionalism reguires lawyers to
excecd the minjmum cthica!l standerds. Action Plan, supro
pote 2, at &7. The Preamble to the Mode! Rules of
Professional Conduct states directly that “a lawyer should
strive to attmin the highest level of skill, to improve the law
and the legal profession, and to exemplify the legal profes-
slon's jdeals of public service.,” Mopkn RULEs OF ProF'L
ConpucT PreaMsLE § 7 (2007).

Selfrepulation is another cornmon theme of these dsfnitions
of professionalism. Members of the profession are responsible
for building healthy pesr comrunities. The Stanley
Commission Report notes that self-regulation is a defining
characteristic of the profession, which bas a responsibility to
protect the public, Stanley Commission Report, supra zote 2,
at 10, 37. The MacCrate Report also notes that & lawyer is a
taember of 8 self-governing profession. MacCrate Report,
supra note 34, at 14} and 206, The Haynsworth Report list
self-regulation a5 2 supportive elernent to professionalism.
Haynsworth Report, supra nate 2, at 7. The CCJ National
Action Plan provides that lawyers “should net tolerats unethi-
cal or unprofessional conduct by their fellow lawyen.” Action
Flan, supra note 2, at 7. The Model Rules” Preamble speaks at
length of the self-regulation of the legal profession and the
profession’s social contract with socisty, “A lawyer should
also aid in securing thefr ebservance [of the Rules] by other
tawyers” MopeL RuLes of PROF'L CoNDUCT Preamble 99 10-
12 (2007). Tha Preamble alsc stesses the responsibilities that
are implicated by self-regulation 2nd notes that the profession
risks loss of its autonomy if its mernbers fail in their duties, J2.

The Stanley Cornmnission Report states, “The client’s wust
presupposes that the practioner'’s self-interest is overbal-
anced by devotion to serving the client's intersst and the pub-
lic good.” Stanley Commission Report, suprz vow 2, at])i§.
The Heyngworth Report builds on Dean Roscoe Pound's defe
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60,

1.

62,

€3,

64,

inition of professionalist and emphasizes that a professional
lawyer pursues “a leamned art in service to clients and in the
spirit of public service The Report's supportive elements
include the subardination of personal interests sad viewpoins
to the intsrests of the clisnts and the public good. Haynsworth
Report, supra note 2, at 6-7. Paragraph | of the Modsl Ruies
Preamblie calls on each lawyer to bold in tession three mejor
roles: (1) a representative of clients; (2) an officer of the legal
system; and (3) 3 public ciizen having special responsibilities
for the guality of justice, MoDEL RULES oF PROF'L CoNDUCT
Preamble § | (2007).

Public service is en important ¢lement to all these profession-
alism definitions. Each lawyer should devote professional
time to serve the publie goed, particulariy by representing pro
bone clients, “In the spirit of public service” is part of the title
of the Stanley Commission Report. Sknley Commirsion
Report, supra notz 2 at 47, The MacCrate Report stresses that
a lawyer should cortribute to the profession’s responsibility to
represent pra bone clicats, MacCrate Report, suprz note 33, at
140. The Haynsworth Report's definition of professicnalism
retains the comunon phrase of “in the spirit of public serviee”
and lists cost-sfective legal services as a supportive elemant,
Haynsworth Report, supra note 2, at 7. The CCJ National
Action Plan exhorts lawyers to devote their judgment and
expertse to the public good, parficulerly through pacticipation
in oro bono and community service activity, Action Plan,
supra aote 2, at 7. The Mods! Rules’ Preamble also notes “As
B public citizen, a lawyer should seek improvement of the law,
access to the legal system, the administration of justice and
quality of service rendered by the legal profession....[AJl
lawyers should devote professional time....for afl those
who,...cannot afford or secure sdequats legal counsel™
MaopEL RULES OF PROF'L ConpucT Prearmbie § 6 (2007).

While some restraiot on sirmple income and wealth maxi-
mization is implicit in the fifth =lement of professionalism
above (acting as 8 Sduciary where self-interest is over-bal-
anced by devotion to serving the clicnt and the public good)
as well 15 in the first professiopalism element above (devel-
opment of personal comscience), znd the professionalism
theme in 5.a. {pro bone service), the increasing emphasis on
billable hours and net profit per lawyer means that gvery
tawyer, but particularly those in private practice, should
reflect regularly on the question “how touch is a satisfzctory
fiving?" Otherwise money will dominate a5 & measure of the
value of the lawyer and the lawyer's work. Sranley
Cemmission Repert, supra note 2, at 15; Haynsworth Report,
supra pote 2, at 32. The Model Rules® Preamnble also has &
focus on balancing a lawyer's personsl incoms aad wealth
poals with the other principles of professionalism. MoDEL
RULES oF PROF'L CoNoucT Preamble § 6 (2007),

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY
UnaABRIDGED {2002). A personal sense of worelity and moral
compass are sometimes used 4s gynonyms for persons) con-
scizace but focus more specifically on a person’s principles of
tight and wrong,

MacCrate Report, supre note 33, at 137, 205, 215, 21%;
Haynrworth Repert, supra note 2, al 7; STUCKEY ET AL., supra
note 10, st 66 ("The key skill sct of lifelong learners is reflec.
tion skills™), Action Plan, supra note 2, at 205, 218,

This body of scholarship understands “morality” as rooted in
the buman psyshe and the social copdition that humans live
in groups and what one person does can affect others. Rest

65,

66.

&7.
68,

69.

70,

71,
72.
73,

74,
5.

76.

7.

noted "The function of morality is to provide basic guidelines
for determining how conflicts in human interests are to be sat-
tled acnd for optmizing mutual benefits of people living
together in groups. It provides the first principles of social
organization; it remains for politics, economics, and sociolo-
gy to provide the second-level ideas about the specifics for
creating instituions, role-strucrure, and practices.” JAMES
REST, MOgAL DEVELGPMENT ADVANCES IN THEORY AND
PracTICE 1 (1586).

The first reference to the Four Component Model was in
James Rest, Morality, in HANDBOOK OF CHIL.D PSYCHOLOGY.
CoaniTIve DEVELOPMENT: Vou. 3 (PMusseN, JFLAvELL & E.
MARKMAN eds,, 4th od. 1983) at 556-628.

James REST & Darcia Narvapz, MORAL IDEVELOPMENT [N
THE PROFESSIONS 23 (1594),

Id.

Id. at 23-24. More recent scholarship on moral judgment is
de-empbasizing sy imgplication that there f& a linear
sequence of psychological processes leading to mora! behav-
ior. Receat articles frame the four component process as an
interactive, dynamic process model. Muriel Bebeau & Verna
Monson, Guided by Theory, Grounded in Evidence: A Way
Forward For Professional Ethics Education, in HaNDBOOGK
oN MORAL AND CHARACTER BDUCATION (D. Nagviez & L.
Nuccl eds. , in press).

Over a lifetime, the two mest impartant factors influeneing
growth in mora! judgment a5 measured by the moral reason-
ing tests doveloped in this body of scholarship are education
and age, with education being e far mere powerfud predictor
of moral judgment development REST & WNARVAEZ, supra
sote 66 at LS.

Normative ethics is aimed at judgmeats of right and wrong,
virtue and viee, It provides criteria to support o refate claims
of rightness or wrangness, or virtue or vice. Descriptive ethics
is a social science =imed at empirically neutral description of
the values of individuals and groups. Meta-sthics (sometimes
called analytical ethics) fexamines the mesning and objectiv-
ity of ethica! judgments, Meta-ethics is thersfore at a level
removed from normative ethics, At this remove, one might
[for exempie] explore the differences among scientific, reli-
gious and ethical perspectives, the relation of legality to
morality, or the implications of cultural differsnces for ethical
judgments, and so forth.” Kenners GOODPASTER & LaUra
NasH, PoLicies AND PErsoNs: A CaASEBOOK ON DBuUstNess
ETHics 523 (3d ed. 1998).

SULLIVAR, supra note 8, at 262 — 267,

ResT & NARVAEZ, supra note 66, at 24,

Bebeau and Monson, supra note 68. See Neil Hamilion &
Lisa Brabbit, Fostering Professionalism Through Mentoring,
57 I Lecat Epue, 102, 115-19 (2007) (explaining Kegan's
most commea stages of professtonal identity formation),

Id,

Vema Monson & Muriel Bebeav, Defining Issues, Defining
Realities; The Roie of Moral Psychology in Advancing
Business Ethics Education fmanuscript in draft).

Lewrence J. Walker, The Model and the Measure: An
Approisal of the Minneseta Approach 10 Moral Development,
31 1. of Morat Epuc. 353, 355 (2002).

[n addition, clarity on 2 lawyer's own personal conscience
cnables the lawyer to explain the lawyer’s mora! perspective

1B
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to the client, Vischar points ont “an attorney's moral perspec- rulzs of the adversary system.'), § 8 (“[Wlhen an opposing
tive often determines the sdvice she mives, and clieats will be party is well ropresented, 8 lawyer can be a zealous advocate
better off if that perspective ip articulated openly and deliber- ot behalf of a clieot and at the sEme time assume that justice
alely instzad of being left to operate beneath the surface of the is being done."), § 9 {*These principles include the lawyer's
attorney-slient dizlogue. The attorney’s moral experiences obligation zealously to protect and pursue 8 clisnt’s legitimate
and perspective invarizbly shepe her undersiending of the jnterests, within the bounds of the law, while maintaining a
client and the object of the representation, not as a result of professionat, courteous, and civil attitude toward all persons
ber irresponsible exercise of professional discration, hut as a involved in the legal system."™). Paragraph ! of the Model
eonsequencs of human function.” Robert Vischer, Legal Rules’ Preambie makes clzar that the lawyer is to bold in ten.
Advice af Moral Perspective, 19 Geo. J. oF LeGaL ETHICS sico the roles of “a representative of clients, ar officer of the
228, 266 {2008). legal system, and a public citizen having special responsibili-
78. Fred C. Zachariss & Bruce A, Green, Reconceplualizing ty for the quality of justice.” /d, § [. See MacCrate Re.polr'(.
Advocacy Ethics, 74 Gro, Wask, L.REv, 1, 32 (2003) (noting supre note 33, at 205. Zealous advocacy focuses 0 maximiz-
also that (1) a lawyer learns of these obligations through ing client antonomy to.aahlcve sny lawful client Db_'lcct.'l'\"c
“socialization, professional lore, independent reflection on the through iegally permissible means. MoDEL Cabk OF FROF'L
expectations of the profesgional ‘office’...” and (2) the 1908 RESPONSIBILITY EC 7-1 {1969).
Canons, the Model Code, and the Model Rules “represent the 91, MopeL RULES of ProF'L ConpueT R 2.1 (2007); MacCrate
bar's colleedve standards for professional conduct - an Report, supra note 33, at {5{; Stanley Commission Reporr,
attempt io help define professional conscience™). fd. at 35, 43, supra note 2, at 28; STUCKEY ET AL., supra note 10, at 82,
79. Id, at 54-55. 92, MopgL RULES oF PROF'L CoNpUCT Preambie § 1 (A lawyer is
80, Jd &l 56, “a public cidzen baving speeial responsibility for the quality
g8l of justice.™), 1 6 ("As a public citizen, 2 lawyer should seck
v improvement of the law, access © the legal system, the
82. [ administration of justice, and the quality of service rendered
83. See RoBert Kecan, THE Evorving SeLr (1982) by the Jegal profession), {1 7 (“A lawyer sbould strive to
84, See SULLIVAN, sipra note 6, at 135 (“Professional ideptity is a5 -, --cxemplify the iegal profession’s ideals of public service.”).
irnportan: pert of the individual's identity more broadly.™); See Haynsworth Reporl, supranote 2, at 7; MacCrate Report,
Zacharlas and Green mention but do not expiore in depth the supra note 33, at 213; STUCKEY ET AL., supra notz 10, at 84-
concept of “collective professional conscience.” Zacharias, B8. The core value of public service focused on the maintain-
supra mote 78, &t 55. The concept that an orgrnization like & ing and ‘improving the qua‘.hty. of service p.mvxded by .co.iv
law frm or department or an mssocistion of lawyers like the leagues in the iegal profession is c‘lchlupe,d e more detail in
bench and bar in & practice area or A state has & conscience s the fourth principle of professionalism. The core velue of pub-
an important ides beyond the scope of this essay. Ken lic ssrviee particula.:ly facnsed on cqual_ access to Ju.sucevfor
Goodpaster's recent book, Conscience and Corporate Culture, th'? d:'asadvmtagcd is developed in detail in professionalism
offers a strong annlysis that conscience is equally important in principle 5.2
the culture of an organization end that organizations can do far 93, Mobet RULEs oF Pror'L ConpucT Preamble §1 5, 9, R. 1.3
better in otienting,  institutionalizing, and sustaining con- cmt, I, R 3.5 omt 4, R 4.4(a) (2007); MoeCrate Repori,
seience in the organizational eulture. KENNETH GOODPASTER, supra note 33, at 204, 213; Hayrrworth Repert, supra note 2,
CONSCIENCE AND CORPORATE CULTURE 4-9 (2007), at 7, Action Plap, supra note 2, at 37, STUCKEY ET AL., supra
85, A major rezson for contern about the role of a lawyer’s per note 1,0' at 82.
sonal conscience in representing clients, Vischer points out, is 94, The major ideal of the profession is to seek continuing growth
“a morality-driven vision of lawyering, it is feared, will toward excellence in both Jawyering sleills and ethical conduct
quickly devolve inta a jewyer-by-lawyer conception of over & career, MoDeL RULES ofF PRoF'L CONDUCT Preamble §
Jawyering, which in turn threatens individusls' equal access to 7¢2007) (" A lawyer should strive to strain the highest level of
Justice." Vischer, supra note 77, et 256. Arguing in the other skill, to improve the law and legal profession and to exempli-
direction, David Battson notes that sophisticated clients cop- _ fy the legal profession's ideals of public service,"); MacCrate
tro} the lawyern Report, supra mote 33, at 136, 200, 219 (Lawyers should
86, Jd. Moo RULES OF PrOF'L CONDUCT Preamble § 14 (2007). “seek to achieve excellence in [their] chosen field™); Stanley
87. MopzL RuLES oF PRor'L CowoucT R 1.1, 13, 14 (2007, Commtssion Repart, spra note 3, 2t 13, 173 STUCKEY ETAL.,
MacCrate Report, supra note 33, at 205, 207; STUCKEY ET AL., supra rote 10, at 68, .
supra note 10, at 26-27. 95, The word “integrity” comes from the Lam:x integrim.r which
88, MoprL Ranges oF ProP’t Conpuct R. 1.7-1.12 (2007); Teans Wbo-lmss or om?ess' A La\»\.rycr Of- UntogTILY acts con-
MasCrate Report ra mote 33, at 205, Lovalty includ swtcut}y with the Iav.:ycrs first ¢thical prmcxpllcs even when
aie fiepors supra maie 25, a yelty includes the t involved Stanley Commission Repor
. . . . L e 1§ some cost Invoive nigy Commission Report,
recognition that that the lawyer's seif-interest in fees is in .
. . o supro note 2, et 15,47; MacCrate Report, supra note 33, at
conflict with the cliznt's interest and therefors the lawyer’s 204 &, W R 2 a7 s
fees should be reasonable and fair, MopEL RuLes oF PROF'L  Faynswortn Report supra nate 2, » STUCKEY ET AL,
tz 10, at 7, B4-B&.
ConpueT R 1.3 (2007) 96 ‘u::ridmd I Rules of Professional Condact Rule §4(c)
. : . Thne Mod=l Rules of Professional Conduct Rule 8.4{c) pro-
§9. MopeL RULES OF PROF'L CONDUCT R 1.6 (2007). MacCrate hibits condust involving dishonesty and Rule 8.3 rcqliras
Report, supra note 33, st 205, . o it K
) reporting of another lawysr's violation of 2 Rule that raises z
90. MopEL Rutes oF PROF'L CoNDUCT Prearable § 2 (“As advo- substantial question as to that lawyer's honesty, MooEL RULES
cate, 8 lawysr zealously assents the clicnt's positon under the OF PRoF'L CowpucT R. 8.4(c), B 8.3 {2007), Paragraphl Zof
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97.

98.

9%,

100.
10
102,
103,
104,
1035,
106,
107,
108,
103,
110

—

L1t

112,
13,

114,
115,

116,
117.

the Preamble asks lawyers to negotiate “consistent with
Tequirements of hooest dealings with others." /d. Preamble §
2. MacCrate Report, supra note 33, at 204 and STUCKEY BT
AL., supra note 10, 5t B0-82, 84-88. The focus of “honesty” in
the advacacy cantext is that affimmative statements of fact by
& lawyer are to be truthful; “honesty™ in this sontext does not
require revelstion of material confidential facts unless there is
either & legal duty to do 80 or the client consents,

Model Rule of Professional Conduct Rule 3.4 focuses on fair-
oess to the opposing party mnd opposing counssl. Mopew
RULES OF PROF'L CaNDUCT R. 3.4 (2007), The ABA and CCJ
reports on professionalism also emphesize fairpess as s virtue
for a lawyer. Stanlsy Cornmission Report, supra note 2, at 15,
47; MacCrate Report, supra note 33, st 36, 213; Action Plan,
supra pote 2, at 37; STUCKEY ET AL, Supra note 10, at 84-88,
The thrust of these references to feimess i3 that a lawyer in
adversary contexts should conform to established and com-
menly acceptsd formal and infurmal rules and customs in deal-
ing with adversaries. They create trust end efficiency which
reduce transacton costs and benefit both the justice system and
the clients overall, The lawyer should not “geme" these rules
and customs with either interpretztions outside the spirit of the
rules and custorns or conduet that may escape the adversary's
reesonable ability to monitor somnpliance, If the lawyer chal-
lenges existing understandings regarding these rules and ous-
toms, aotice end transparsncy would be imporspt.

ABA Canons of PROP'L Brtiics Canon 20 (1908},

MoneL Copg OF PROF'L RESPONSIBILITY Canon § (1969).

Mooet RULEs or Pror'L ConvoucT R B.3-8.4 (2007).

fd. aiR. 8.1,

Id. atcmt. |,

Id. st R, 5.1(a).

CraRLEs W, WoLFrAM, MODERN LEGAL ETHICS 22 (1984),
FREmSON, supra note 11, at 237, 239,

I at 237,

Id. at 243,

fd, at 24445,

WOLFRAM, supra note 104, at G83.

The Preamble to the Model Rules of Professional Conduct
emphasizes the importance of peer opinion iz both paragraph
7 {“[Al lawyer is also guided by personal conscience and the
approbation of professional peers.”) and paragraph 16
(“Compliance with the Rules .... depends primarily upen
understanding end voluntary compliance, secondarily upon
reinforeement by peer and public opinion and finally, when
necessary, upon enforcement through disciplinary proceed-
ings."). MongL RULES oF PROF'L CoNDUCT Preamble 99 7, 14
(2007,

Peer-revisw in turn franslates into substantiz] autonomy and
discretion for individua! professionals,

Stanley Commission Report, supra noze 2, at 10,

RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 49
etnt. a (2000),

MoDeL RULES oF ProOF’L CONDUCT Preambte § 1 (2007).

L. Ray PartersoN, LAwYER's Law: PROCEDURAL,
MALPRACTICE & DIsCIFLINARY ISSUES 11-12 (dth ed. 1999).

See discussion supro in both notes 61 zod 88,
CorEN, supre aote 13, at vil, MacCrare Report, supra nate

118,
119,
120,
121,

122
123,
124,

125,
126,

127,
128,
129,

33, at 214-15, STUCKEY ET AL, supra note 0, at 24-26,
Included in the calzulus of what has been given is the auton-
omy af the profession to self-regulate which in tumn creates
eutonomy for cach lawysr's professional judgment.

MoDEL RULES oF PROF'L CoNDUCT Preamble § 8 (2007).

I 6.

Id atR 6.,

Stanley Commission Report, supra note 2, at 13, The Stanley
Commission Report also cautions “activities directed primar-
ily to the pursuit of wealth will ultimately prove both self-
destructive and destructive of the fabric of trust between
clents and [awyers generally”, Jd. at 51.

MacCrate Report, supra note 33, at 79-B0,

Haynsworth Repart, supra note 2, at 7,

Id. at 32, Professor Rob Atkinson is highly critical of Pound's
definition, which both the Stagley Commission Report and
the Haynsworth Report utilize. Atkinscn notes, “Pound
implies that we should somehow be embarrassed that we
make our living &5 lawyers.” Rob Atkinson, Growing Greaner
Grass: Locking From Legal Ethics lo Busineys Ethics, and
Back, 1 U, oF ST. Tromas L.J, 951, 385 (2004). Atkinson
speaks of the lack of discussion in law school curieulum of
what he calls the secondary minimal requirement to legal
ethics—how to sustain yourself. [d. at 967, To Atkinson, the
notion of “sustaining yourself” is second to helping your
eliznt, but it stifl should occupy a very impartant part of the
discussion, Jd. at 364,

MopEL RULES of ProF'L CONDUCT Freambie § 9 (2007).

If the lega! profession is indistinguishable from other occuge-

tions in terms of restraint on seli-interest, then the profession

should be regulated as other ocoupations are regulated, This is’
what the falling public perception on the ethics and standing of
the legal profession is telling us, Crver the past 25 years, while the

opinion polls continue to indicate the public understands that the
other peer-review professions have & uzique morality, the public
no longer believes that ¢ be tnsz of the lagal profession and now
is unatle to distinguish the legal profession from other business
occupations. Firgfighters, Doctors and Nurses Top List as Most
Prestigious, Harris  Interactive, July 26, 2006,
hitpy/www, barrisinteractive.com/harris_pollindex.ap?PID=68
R

See COHEN, supra note 13, at vii, viit.

SuLLTVAN, supra note 8, at 31,

Id. 2t 181-82. 0
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FEATURES

Apocalypse at Law: The Four Horsemen of the Modern Bar -
Drugs, Alcohol, Gambling and Depression

J. Nick Badgerow®!

nd powsr was given wite then over the
Jourth part of the earth, to kill with sword,
arid with hunger, and with death, and with
the beasts of the earti?

I, THE BAR AT RISK,

&g the pumber of practicing lawyers continues © grow,
so does the number of complaints against lawyers for vani-
ous violations of the applicable rules of professicnal coo-
ducr.?

There are meny reasons for the type of conduct that ieads

te complaints by clients, opposing parties and counsel, mnd

even judges, bui to generalize about the p
causes 1§ to iovite criticism. Bach case is 3
2t individual as the lawyer-respondent
and the circumstances confronting him at
the time.

However, there are certain factors that
appear i an alarming number of cases, 4
These involve lawvers’ use of and dﬂpcnde%e upon drugs
and alcchol (see Sections 1T and IIL, bejow), participation in
gambling (see Section [V, below), and descent into depres-
sion. (See Section V, below.)

Mary are the cases and articles that chronicle the com-
plaints about lawyers failing to rerurn calls or communicate
adequately with their clisnts;! lawyers failing to ke action
or meel deadlinss, resulting in claims being lost? and
lawyers acting inappropriately, ranging from outbursts of
tempers to propositoning sexual relations with clients.?
VWhile not excusing this behavior, the respoodent lawyers in
those cases often cile one or more of these modem problems
in mitigation: drugs, alechol, gambiing and depression.
These are the Four Horsemen of the Modern Bar. They
cause lawyers to lose control of their lives and then to luse
their licenses to practice, their farailizs, their self-respect,
and frequently, their lives. These four scourges — of dmgs,
aleohol, gambling 2nd depression, acting alone or in con-
cert, are endermic and increasing, and they represent a threat
io the sability of an integral component of liberty and
democracy ~ a fres and indzpendent bar.

The purposes of this article are to explors these four phe-
nomena, discuss some of the ca

sag that indicate their nature,

and addrass seme possible solutions in the hape of stem-
ming their stampede. (See Section V1, below:} Tue first
step is awareness. The next step is a resolve by all members
of the bar to offer 2 helping hand.

I, DRUGS ~ THE WHITE HORSE.

And I saw, and behold a white horser and he that sat

on him bad o bow; and g crown was given unto him:

and he went forth conguering, and to conguen®

It is no stretch of the metaphor to call drags the “white
horse.” Tndeed, heroin and cocaine have been calied by this
narpe for many years. A & modern poet has written, in
*My Name is Cocaine:”
B Remember, my frend, it’s all up to you.

If you decide to jump in my saddie you

[DJrug addiction in the Bar has beert called veser ride me weli;
“A moderm American tragedy.”

For on the white horse of cocaineg, I'l}
ride vou straight to HELL!W

The 1980 near-hit by the Danish band
Lazd Back, “Whits Horse,” said to have beea written gbout
beroin, repeatedly intonies “Don’t ride the white berse”1

There is no doubt that drug use remains & problsm in
socisty, generally,l? and lawyers ave pol exempt from the
lure of this horse. Acesse to money, familiarity with those
who kave access to drags, and perhaps 2 psycholomeal ten-
dency 1o seek a guick buzz, sometimes combine to lead
lawyer down the wrong path. Often, ence this process has
started, it spirals out of control. And the results can be dev-
astating — for the lawyer's clients, as well as for the lawyer
himse!f Indesd, drug addiction in the Bar has been called
“A modemn American tragedy.”t3

An sxzmple of this is The Floride Bar v. Heptner 4
There the attorney solicited and used cocaine regularly over
an eighteen-month period and accepted cocaine in exchange
for legal services,’s The court noted that before drug abuse
may serve zs a mitigating factor, “the addiction must impair
the attorney's ability to practive law to such an extent that it
outweighs the aftomey’s misconduet,”t® The court rejected
a proposal for a retroactive two-year suspsnsion and
ordered the attorney disbarred, The court noted,

{The attomney} commitied serious acts of misconduct.
First, be enpaged in felony criminal conduct with 2
client, involving the sale and use of cocainz. Secend,

consinued on pege 7
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Four Horsemen, from page 2

he continued to practice izw while suspended and,
thus, intentionally violated ar order of this Court.
Third, Heptner has engaged in muldple acts of mis-
conduct over an extended period of time.!?

Such cases should serve as a waming of the destruction
that accompanies this first horseman. The use of, and
addiction to, dugs such as cocaine increases the danger that
an atiomney’s misconduct poses to the Jawyer's clients and
to the public at large.!? Unlike the use of alcobol, which is
legal, the use of drugs is illegal; since its use is & criminal

act, the courts should not condone tha! use, particularly by

members of the bar, 12

A similar case is In re Disciplinary Proceedings Against
Schwimmer, in which the attorney was addicted to dmgs
and alcohol and, among other crimes, misappropristed
client funds.2! The court concluded that, tnder Washington
law, “[t]here are no extracrdinary mitigating factors present
in this case. Although Schwirnmer has indicated that he bas
little recoliection of actually taking client
funds end that he had addiction problems
with alcohol and drgs, this does not mit-
igate his professional misconduct, 22

Sometimes a less dracanian approach is
taken by the court, and addiction is consid-
erad as 8 mitigating factar, if the lawyer
has pursued recovery. For example, in
Columbus Bar Ass'n v, Ashton, 2 the attorney took unautho-
rized expense-sccount advances from his law firm, failed to
properly withdraw from a client's case, and failed to disclose
to clients that he lacked malpractice insurance X However,
by the time of his hearing, the respondent had come to rec-
ognize his addiction to drugs and had taken steps to seek
recovery. The court stated:

[Wle attribute mitigating effect to the fact that »
lawyer suffers from an addiction to drugs just as we
do to the fact that a lawyer suffers from alcoholism or
& mental disability. Moreover, even when a lawyer
has committed serious misconduct in addition to ille-
gal drug use, we have tempered our digposition whes
the lawyer has shown a commitment to recovery from
drug addicticn.?*

In either cvent, the pursuit of this white horse can jeop-
ardize a lawyer’s happiness, hiz livelihood and his life.

I, ALCOHOL ~ THE RED HORSE.

And there went out another horse that was red:
and power was given to him that saf thereon to take
peace from the earth, and that they should Idll one
another: and there was given unte him a pgreat
sword. 2

The subtle lure of alcohol, the red wine that invites one
in slowly - promising escape from tezsion end the cares of
thiz world - can lead to ruin. The classic film *The Days of
Wine and Roses” depicts the depradations and losses that

Lawyers are not immune to this risk .. ..

i

can ensue fom that. first inmocent drimk. As the film's
theme song says,

The days of wine &nd roses laugh and run away like a
child at play

Through a meadow Jand toward a closing door

A door marked “nevermore” that wasn't there
before, 27

Some people simply cannot contro! their urge to drink 28
The red wine wiclds the sword of power over them. This
loss of control results in 2 loss of peace and, sometimes,
even the loss of life,

Lawyers are not immune to this risk; they are perhaps
more 2% risk than most, Tensions, confrontations, disputes,
hard work, the drive to succeed — all endemic to the profes-
sion — can lead one to seek an escape. The escape is often
found in the quick, legal end relatively inexpensive route of
the bottle. But that escape can lead to the “door mucked
‘mevermore' that wasn't there before,” so poignantly
described in Johray Mercer’s Lyrics in the
theme song quoted above.

Sinper-songwriter Merle Haggard
knew the cost of the “Duys of Wine and
Roses” from personal experience, and he
. Was eble to describe that cost in his song,

“T Threw Away the Rose:”

But now I'm paying for the days of wine and roses
A  wictim of the drunken life [ chose
Now all my social friends look down their noses
Cause I kept the wine and threw away the rose.?

Disciplinary cases and malpractice lawsuits that describe
lawyers' problems resulting from the red horse are legion.’

A& lawyer was placed on probation for three yeers in the
District of Columbia case of [ re Brown?® based on an
arrey of actions and omissions resulting from alcoholism,
inciuding misappropriation of client funds; failure te main-
tain complete records, render appropriate accounts, or noti-
fy client of receipt of funds; and failure to return any pre-
paid unearped fees to a client until 13 years after the repre-
sentation ended.3! The court so held “because {the attor-
ney's] alcohal addiction wes the substaptial cause of the
misconduct and because he is substantiaity rehabilitated 32
However, Brown's reinstatement was conditional on his
continued satisfaction of restitution and sobriety monitoring
conditions and repayment to clients of misappropriated
funds.3?

In Oklahoma, addiction to alcohol is not by itself enough
to mitigate discipline¥ In State ex rel Oklahoma Bar
Ass’n v. Beasly, the attorney failed to perform legal services
for chients, communicate with clients, and respond to Bar
Association investigations by reascn of his alcoholism.?s
The attorney was suspended for two years and one day.?
To be reinstated, the attorney was required to “recognize the
alcohol problem, seek and cooperate in Teatment and be

willing to undergo supervision to assure sobriety."%
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Similarly, by reason of her alcoholism, the zttomey in
Disciplingry Counsel v, Hiltbrand®® was convisted of mul-
tiple counts of operzting 2 motor vehicle while intoxicated,
driving with a suspended license, and telephone harass-
ment¥ The attorney was suspended indefinitely, a judg-
ment ot to be reconsidered until the attorney “completed a
sustained period of recovery from alcohol dependency.™40

These are but just a few examples of the hundreds of dis-
ciplinary cases and civil actions that have resulted from a
lawyer’s use, overuse and misuse of alcohol. This is pec-
haps the most common and dangerous of the four horsemen.

V. GAMBUNG — THE BLACK HORSE

And I beheld, and lo a black horse; and he that sar
on him had a palr of belences in his hand 41

Gambling is a preater problem than it bas ever been
Gambling no longer holds with it the tinge of “sin” it for-
merly carried, and outlets for legalized gambling make it
much more accessible to nearly sveryone.

Governments must lock for ways to finance their opera-
tions, and no one likes tax increases. A p "

ternpting “no-lose” option for government
is to legalize gambling. As gambling

has gambling been de-stigmatized that “Monte Carlo
nights” are a staple for many charitable fund-raisers
and even for after-prom gatherings of high schoopl
kids. In short, when the itch to “test your luck” comes
over yeu in Z1st century America, you don’t have to
travel far to scratch it.42

With the increased availability of gambling outlets at
casinos, race tracks and online, one who is inclined to gam-
ble sees the temptation everywhere. This can lead to hamm-
ful individual results,

Problem and pathological gamblers can expenence
psychologica! difficulties such as anxiety, depression,
guilt, attempted suicide, or abuse of alcchol and
drugs, as well ag stress-related physical ilinesses such
ag hypertension and heart diseass. Interpersonal prob-
lerns include lying end stealing, resulting in a break-
down of relationships and divorce. Work and school
problems include poor performance, abuse of leave
time, and loss of employment Finencial conse-
quences are substantial, including credit card debt,

unpaid creditors, and impeoverishment.
3 Finally, pathological gamblers may
* resort to criminal behavior to finance

becomes more of an acoepted, degalized,  [LIAWYErS canbe tempfed fotake 3 gambling or pay gambling debts.

and prolific phenomenon in our society, its temporary "withdrawal” fo cover Lawyers are in 2 position o pursue a
dangers increase, One may bet the red or yesterday’s losses . ... gambling penchant and to turn it into a
black, but the odds are stacked in favor of T oo 1o trnfiul habit. With eceess to client funds

the house. The rider of this black horse §
has the balances in his hands — and his
thumb is holding down the left side. Even a promised
return rate of “95%" still means that five percent of the
money stays with the casino, time after time.

But the elation of winning, those few times it happens,
causes a “high” that can lead to addiction.

Compulsive gambling 15 a progressive disorder in
which the individual has a psychologically uncontrol-
lable precccupation with gambling, The problem
gambler becomes obsessed with an overwhelming
urge to garnble and, without intervention, will contin-
ue down a path of destruction, similar to alcobol and
drug addiction. %2

So, with the funding benefit to governmental operetions
frotn gambling comes the downside — revenues leave the
state, thost who cannot afford to lose do lose, and those
with a latent compulsicn to gamble are given avenues to
exercise and increase that compulsion, with all the financial
and personal costs that entails,

Ounly a few short decades ago, legalized gambling
was relegated to one state and the horse and dog
tracks of only a handful of others. Now all states but
three — Ttzh, Hawaii, and Tegnessee — allow legal
ized garobling of some sert within their borders.
Thirty-seven states plus the District of Columbia offer
lotteries: casinos Jegally operate in 28 states; and you
cén ‘bet on the horsss or the dogs in 43, . . . So much

in their trust sccounts, and with access to
settlement funds that belong to the client,
lawyers can be tempted to take a temporary “withdrawal” to
cover yesterday's losses and to fund today's bets, “After
all” they dream, ‘“this losing streak cannot continue, the
eards will turm, the horse will come home, and then it can all
be paid back.” But the horse never reaches the finish pole,
because the odds are stacked o favor of the house - no mat-
ter what the formo of the gambling — and beeause the com-
pulsive gembler cannot stop even when winning,

Pathetically, however, there never seemns t0 be a big
enough winning tc make even the smallest dream
come true, When compulsive gambiers suceeed, they
gamble to dream still greater dreams. When failing,
they gamble in reckless desperation and the depths of
their misery are fathomless as their dream world
comes crashing down Sadly, they will struggle back,
dreamm more dreams, and of course suffer more mis-
ery. Mo onc car convince them that their great
schemes will not someday coms true. They believe
they will, for without this dream world, life for them
would not be tolerable 4

When this black horse takes over, a lawyer can lose con-
trol of his life and, sometimes, his practice. It is often hid-
den, untl its symptoms grow and eventually take over.

In a Nebraska reciprocal discipline case, 6 an attorney

-with an “vneentrollable gambling habit” was disbarred for

misappropriating client funds and undertalring & “check-kit-
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ing scheme” whereby the attorney attempted to pay back At least two causes for depression in tawyers relate to the
some of the funds from & personal bank sceount with insuf- “eat-what-you-kill” mentality brought aon by the increasing
ficient funds.47 The court agreed with the Iowa Supreme commercialization of the practice; the Loaded Desk and the
Court, which had already revoked the attorney's license to Empty Desk,
practice in Iowa, having stated that, “fulnfortunately, o : ceessfu! in her
[respondent’s gambling] is & matter which, although regret- bus’I';ch;J iiefniis;mgn:ézg c%ﬁéihga::elf with more
tble and cause for sympathy, does aot obviate the serious- clients and cases than she can handle, Her desk is stacked
ness of the improper attorney conduct that has occurred.™42 high with files. Her in-box is full of unanswered mail,
Gambling has also proven an insufficient defense slse- ineluding demands for discovery and threats of motions for
where. In Jn re Reinstatement of Fraley® the sttorney |}  sanctions. Her phone is hidden by message slips. Her com- -
resigned from the stats bar with no explanation. The undis- ¢  puter and Blackberry are overloaded with e-mails. Motions
closed reason was that the attorney's empleyer discovered to compel go unanswered. Orders to compel remain unre-
that the zttorney had routinely gembled at a race track and solved. Sanctions ensue.
misappropriated client funds to cover his lagses.5¢ The court The lawyer does not know where to start, how to pick up
denjed the attorney's application for reinstatement.?! While that first letter in the stack and work through it. She goes
the cou.rt. co.uld ha}’c remanded the case to the Professional into brain freeze, overloads — and fails, The problem com-
Responsibility Tribunal to supplement the record with pourds itself and leads to missed deadlines and statutes of
respect to the attorney's prior misconduct and the particulars limitations, client complaints, discipline — or worse.
of the criginal offense, the court “[felt] no compulsion” to )
remand the matter given that the “pancity of [the] record” The Empty Desk: A:uothe.:' lawyer, Favn‘lxg nat been so
wes o direct result of the attomey’s with- well-trained in marketing, is not so suc-

cessful in developing business., He arrives
at work each day to find his desk stiil
bereft of work. e checks his phone, com-
puter and Blackberry to make sure they are

holding of germane information. 52

In the case of In re Mendelson,53 the )
attorney's gambling compulsion led him to

AF least two causes for depression in

convert client funds and issue a check on [BWYErS fefafe fo the_ “eat-whal-you-kill” still working — 5o long has it bezn since he
bis escrow account payabie to cash. The mentality. ... received a call or a non-spam e-mail. He

court noted that P stares at the empty desk, doss not know

3 where 1o twn or how to act — and feils.

{rlespondent submits credible medical

evidence that his misconduct was caused by compul- Those few matters that the lawyer is handling get ignorad,
sive and pathological gambling induced by the med- deadlines get missed, the problem compounds itself and
ication he was taking for Parkinson's Disease, Since leads to client complaints and discipline — or worse.

the adjusticent of the medication, respondent asserts The courts and disciplinary authorities have been some-
that he no lopger gambies. Petitioner does not dis- what more understanding and flexible in the case of depres-

apgree with either contention. Under all the circum-
stances, we conglude that respondent’s condition mit-
igates the misconduct herein but does not excuse it.5

sion,

An understanding description of depression and its rela-
tionship to the practice of iaw may be found in Board of

’ The attorney was suspcnd.c(.ﬂ for one year, but the suspen- Professional Etkics v, Grotewald, 5% where the respondent
sion was stayeq on the condition that the attorney refrained was given a sixty-day suspension for misappropriatior and
from further misconduct s mistepresentation viciations, which generally would result

Indeed, finding excusable compulsion to gamble appears in discipline ranging from “z public reprimand to a six-
to be rare — and quite difficult for courts and disciplinary month suspension,”’60 '
at%thon_tles to do, Thus,a la“fyer f.vvho gambles, particularly - Clearly, misrepresentation is the most serious viola-
with client funds, gambles with his life and career as well, tion in this case. . . . Yet, against the backgrop of
V. DEPRESSION - THE PALE HORSE.® depression, misrepresentation can take oo added

meanings, as can neglect. This backdrop cornplicates
the imposition of discipline and requires us to fully
examiine the impact of depression.

And [ looked, and behold a pale horse: and his name
that sat on him was Death, and Hell followed with

Fin5?
. : . t N d -
Pale and wan, the depressed lawyer fights a daily battle, T.'hc evidence in this case rcvc‘alsi&lxabsclnous °P m;
The highs of a victory are swallowed up in the lows of 2 sen ofien results from chemical imbalances in the
P brain that cause those afflicted to be plagued by grow-

loss. Clients take their files to other lawyers. Feelings of
self-doubt and insscurity set in. As Hank Williams pointed
out so clearly:

ing and overwhelming feelings of hopeiessness and
despair. It alsc reveals that depression can take hold
af a person without his or her imowledge or under-
On taat judgement day; you'll weep and you'll cry ! standing of the need for treatment !

When the Pale Horse and his rider goes by?58 - :

i Because depression [s & condition bast diagnosed by’
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symptoms,

[Ulnethical professional conduct can double as a
symptom of depression. See Beck ef al. [Lowyer
Distress: Alcohol-Related Problems and Other
FPsychological Concerns Among o Sampling of
Practicing Lawyers, 10 ] L, & Health 1, (1995-88)] at
2. Moreover, these symptoms too often appear before
the disease is diagnosed and treztment is sought. See
Bakke [Brainstorm, My experience with depressicn.]
61 The Towa Lawyer, Mar, 2001, at 5-6.62

The court went on to conclude that respondent’s “grow-
ing state of depression” was “a mitigating factor in the
imposition of diseipline”8 and therefore imposed discipline
of a sixty-day suspension, 84

The attomey in In re Mooers®s was disbarrad — but dis-
barment was stayed and a three-year probation was lmposed

,~ when the attorney utilized client funds for personal and
business expenses as a result of his dspression.6
“[R]espondent candidly admitted and took full respensibil-
ity for his actions, he cooperated with Bar Counsel, and | . |
{was] confinuicg to obtain treatment for
his depression, which . . . [was] consider-
ably tmproved, and [did not] . . . impair hig *
ability to practice law."¢?7 The reduced
punishment was conditioped on satisfacto-
ry reports aver 0 days from the attormey’s
psychiatrist 68

Finally, as with any mental impairment "=
in a diseipline case, the respondent must establish a causal

comnection between ks depression and his ethical viola- -

tion.6?

Although emotional or psychological disability may
serve to reduce the actor’s ethical culpability, it does
no! imrmupize one from impasition of discipline that is
needed to protect the public. Thers must be a suffi-
cient causal connection between the respondent’s eth-
icel lapse and the depression. . . . Our responsibility in
a bar disciplinary proceeding is not to punish but to
inquire into the lawyer’s continued fitness with a view
toward safeguarding the interest of the public, the
courts and the legal profession.”

VI. HELP IS AVARLABLE.

And I saw another mighty angel come down from
heaven, clothed with a cloud; and a rainbow was
upon his head, and his face was as it were the sun,'
and his feet as pillars of fire:™

Of course, there is z positive resolution in the Book of
Revelation, The threafs imposed by the Four Horsemen are
repelled and destroyed.™ And there is hope for redemption
for the lawyer who finds himself challenged by the Four
Horsemen of the Modern Bar.

The first step is to see the problem and deal with it. If
one has a frjend, an acquaintance - even an opponent — who
exhibits the symptoms of dependence on drags, aleohol, or
gambling, or the symptoms of depression rasilfing from

{

The first step is to see the problem
and deal with it

those causes or others, cne should be an “angel” and do
something ebout it: reach out a helping hand, offer to talk,
gven consider an intervention,

If you see in yourself this moming some signs that one or
more of these horsemen has visited you, admit it — and do
something about it, Seek help ~before it istoo late, Do the
“Barney Fife" thing: “Nip it in the Bud."™

A major resource for lawyers is the Lawyers' Assistance
Program availsble through most state bar associations and
many loce] lawyers’ associations. These committees are
staffed by lawyers who lmow (many from first-hand experi-
ence) about the problems these horsemen ean cause, Those
lawyers can communicate, listen, empathize and suggest
solutions. Personal support helps show a gufferer he is not
slone and that help is available.

In addition, nationa) and local organizations are available
to provide resources, information, mestings and ons—on-ons
help. These include:

Narcotics Anonymous.™ This organization provides
assistance to those who are addicted to drugs. Carrying for-
ward the analogy to the “White Horse,"” its
first booklet was called the “White
Pamphlet”  The basic premise of
Narcotics Anonymous is set forth in its
website:

Narcotics Anonymous provides a
#d recovery process and suppart netwark

inextricably linked together, One of the
keys to NA's success is the therapeutic vatue of
sddicts working with other addicts. Members shars
their suecasses and challenges in overcoming active
addiction and living dmg-free productive lives
through the application of the principles contained
within the Twelve Steps and Twelve Traditions ef NA.
These principles are the core of the Narcotics
Anonymous recovery program.’®

Alcoholics Anonymous.76 This is an older organization,
perbaps because man's stuggle with zlechol is so long-
standing. Like Narcotics Anonymous, this organization
affers aid through fellowship, understanding and support.

Alcoholics Anonymous is a voluntary, worldwide fel-

lowship of men and women from all walks of life who
meet together to attain and maintain sobriety. The
only requirement for membership is a desire to stop
drinking. There are no dues or fees for A A, member-
ship. . . . ALA. is a program of total sbstinence.

Members simply stay away from oge drink, ope dayat
a e, Scbriety is maintained through sharing expe-
pence, stength and hope at group meetings and
through the suggested Twelve Steps for recovery from
eicoholism. . . . Anonymity is the spiritual fousdaticn
of A.A. Tt disciplines the Fellowship to govem itself
by principies rather than personalities. We are a soci-
ety of peers. We strive to malce lmown our program
af recovery, not individuals who participate in the pro-
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gram. Anonymity in the public media s assurance to
ali A A, especially to newcomers, that their AA
membership will not be disclosed.”

Gamblers Anonymous.” A more recentiy-created orga-
nization, Gamblers Anonymous provides simiiar support to
compulsive gamblers through abstinance and steps towards
recovery. 1ts creed is quite similar to that of Alcoholics
Anonymous:

Gamblers Ananymous is a fsllowship of men and
women who share their experience, strength and bope
with each other that they may solve their common
problem and help others to recover from 8 gambling
problem, ., . The culy requirsment for membership is
& desire to stop gambling, . . . Qur primary purpose is
_to stop gambling and to help other compulsive gam-
blers do the same, . ., Most of us have been unwilling
to admit we were real problem gamtlers. No one likes
to think they are different from their fellows.
Therefore, it is not surprising that our gambling
careers have been characterized by countless vain
attempts to provs we could garnble like
other people, The idea that somehow,
some day, we will contro! our gembling
is the great obsession of every compul-
sive gambler. The persistence of this
illusion is astonishing, Many pursue it §
into the gates of prison, insanity or
death.” ’
As with the other support organizations, (Gamblers
Anopymous guides compulsive gamblers to the self-recog-
nition that is essential (o dealing with the ifiness realistically.

We learned we had to concede fully to our innermost
selves that we are compulsive gamblers. This is the
first step in our recovery. With reference to gambling,
the delusion that we are like other people, or present-
1y may be, has to be smashed, We have lost the abili-
ty to control pur gambling. We know that po real
compulsive gambler ever regains contrel. All of us
felt at imes we were regaining control, but such inter-
vals - usually brief -were inevitably followed by still
less control, which led in time to pitiful and incoro-
prehensible demoralization, We are convineed that
gamblers of owr type ars in the grip of a progressive
illness.’0

Depressed Anonymous.8! This organization, too, pre-
vides education and support, to help those in need, and to
prevent the spread of depression

Depressed Anonymous . . . was formed to provide
therapeutic resowrces for depressed individuals of all
ages, We work with the chronically depressed and
those recently discharged from health facilities who
were treated for depression. .., We also seek to pre-
vent depression through education and by creating a
supportive and caring communmity through support
groups that suceessfully keep individuals from relaps-

This Is not an issue of moralfy.

i

ing into depression,f2

The structure and function of Depressed Anonymous are
similer to those of the suppori groups for those deperdent
on drugs, alcohol, and gambling.

Depressed Anonymous has been formed with the idea
that mutzal aid empowers people and is a therapeutic
bealing force. Our organization helps to form groups
or circles of support for persons depressed.

We offer depressed individual information on how to
gain and use the tools for overcoming depression.
Groups have been formed throughout the United
States and several have been successfully organized in
other international communities as weli.

These groups are similar in methodelogy and goal, to
those used by Alcoholics Ancenymous in its work in
helping aleoholics recover from alcoholism. Qur
members learn that they have a choice to stay
depressed or to take responsibility for themselves and
leave the prison of depression. 8

So, both within the Bar and in the gen-
& eral walks of scciety, help and understand-
" ing are available.

This is not an issue of morality, Perhaps
it i or is not an issue of disease — condi-
§ tions that zre endemic to the individual

But, either way, it still comes down to
choices — choosing not to donk, to take dmgs, to gamble, to
give in to depression. Lawyers — and people generally —
st all recognize the risks of certan behaviors, and learn
the jessons of precedent, Not only the case baols, but also
the history bocks and the fiction books, are filled with tales
of destruction aristng from the unloosing of the Four
Horsemen ~ destruction to self, farnily, clients, and the pub-
Lic.

The first step is to reatize the existence of the tisk, and
then to engage in some honest introspection. Then, one
should reach out for help, or extend 2 hand to offer help.
With all of the resources available, the Four Horsemen may
be corralled or at least avoided.
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“The Greek word [for pale] is chlooros, which we recognize
ps the origin of such English words as ‘chiorine,' 'chlero-
form, and ‘chloropbylL' It teshnically refers to a greenish.
yellow color found in nature in the pale green of just-sprowut-
ed grass orpew leaves . ., In The Jlind, Homer describes fear-
ful men’s faces with this term, swggesting a pallid, ashen
color, and io other instances, it is the pale golden color of
honey or the gray bark of an olive tree. Sophocies writss that
it isthe color of sand, while Thucydides applies it to the skin
color of those suffering from plegue.” Richard T.
Ritesbaugh, Courch of the Great God, “The Four Horsemen
(Part Five): The Pele Horse,” http://cgg org/index. cfim/fuse-
ection/Library. st/CT/PW/k/933/The-Four-Horsemen-Pale-
Horse.htm, A “pale” horse is sometimes called & cremillo,
“very pale cremm with pink skin end blue syes.” Ann T
Bowling, University of California-Davis Veterinary Genetics
Lebaratory, “Color Coat Genetics,™
Bttp:itwwrw, vgh uedavis.edw~tvmillon/eoatcolot/coatelr3 htm
L These horses ere elso called “perlino or albino. Typically,
such horses are the product of the mating of two ditute-cal-
ored animals such as palominos or buckskins.” Jd.

Rev. 6:3 (King Jamnes), The traditonal view holds that this
borse represents Death, Wikipedia, . http://en. wikipedia.org/
wiki/Four_Horsemen_of_the_Apocalypse#Palz_Horse -

58, *The Pale Bomse and His Rider,”™ by Jobnny Bailes, Ervin

27

15

Page 48 of 427



Stzggs, Zeke Clements, and Muriel Deason Wright,
Avziiable online at http:/fwww.sing3 65 com/music/lyric.nst/
THE-PALE-HORSE-AND-HIS-RIDER-lyrics-Hank-
Williams/8B4 726 79BC052B03482 5698 1 DHOE2482

5%. Board of Professional Ethics v. Grotewald, 642 N.W.2d 288
(Towa 2002).

60 Jd at 294 {quoting In re Inquiry Concarmiing MeCorrnick, §35
N.W.2d 12, 17 (Towa 2002)).

61, Jd (citing Gery L. Bakke, Brainstorm, My Experience with
Depression, THE Iowa Law,, Mar. 2001, at 5, 5-7.

62, [d at 294-295.)

€3, /4. at 296.

64, Id

65. Inre Mooers, 910 A.2d 1046 (D.C. 2006}
66. Id. at 1046.

67. Id

68. Jd at 1046-47,

69. State ex rel. Oklahoma Bar Ass'a v. Hurnmel, 89 P3d 1108,
1110 (Okla. 2004) {citing State ex rel, Cklaborma Bar Ass'o v.
Schraeder, 51 P.3d 570, 580 (Ckla. 2002)).

70, Id (citing State ex rel. Cklahoma Bar Ass'n v. Adams, 895
P.2d 701, 704 (Okla 1995)).
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]

71, Rev. 10:1 (King James).

72. Rev, 21:4 {(King James) (“And God shall wipe away all tears
from their eyes; and there shall be ne more death, neither sor-
row, nor crying, neither shall there be any more pain: for the
forrner things are passed away.").

73, Bamey Fife, httpi/en. wikipedia org/wiki/Barney_Fife.

74, bttpi/fwwivnaorg,

75. Facts Abour Narcotics Anonymous, http//wwe.na.crg/basic. htm.

76, httpi/farwrw.alcoholics-anonymous.org/

77. A.A. at & (lance, hitpJ//iwww.alcoholics-anonymous.org/
en_information_aa.cfm?PagelD=10,

78. httpi//www, gamblersanonymous.org/.

79. About Gambists Aponymous, bHp//www.gamblersanony-
mous,org/about.html.

B0. Id.

81, http/fwww.depressedznon.comy.

82.

83. About [Depressed Anonymous],
http:/iwww.depressedanon com/ sbouthiml, N

Happy 1at Birthday, Firm Counsel Project

The Firm Counsel Project (FCP), an effort of the
Professional Responsibility Committee of the ABA Section
of Business Law chaired by Center for Professional
Responsibility members Brian Faughnan and Art Lachman,
has completed its successful first year, The FCP is working
to build a community of lawyers within law firms, carporate
law departments, and other law offices who perform fune-
tions in any capacity related to ethics, risk management, or
loss prevention.

The FCP has created avenues for interna! advisors of
legal organizations o interact in three ways, First, firm
counsel around the country have been hosting and attepding
quarterly in-person lccal discussion roundtables.
Roundtable topics have included the in-firm privilege,
advapce gonfliet waivers and corporate family issues, and
document retention policies. The Spring 2007 roundtabie
events were heid in eighteen cities. After the final set of
2007 roundtables during the last week of Qctober, the first
roundtable events of 2008 zre scheduled for late-Japuary.
The topic will be lateral hiring issues, and it appears that
more than 30 cities will participate.

FCP netional eveats providé & second opportunity for

firm counsel to interact. The {9 Annuai Nationel Program
of the FCP, held in March 2007 at the ABA, Business Law

Spring meeting in Washington, D.C., featured a half-day set
of programming for firm counsel fosusing on research tools,
conflicts tips, and gener! counsel trends. Speakers includ-
ed Elizabsth Chambliss, Bill Freivogel, Susan Hackett,
Asron Hoffmman, Peter Krakaur, Lucian Pera, Doug
Richmond, and Anne Thar, Audio of this program s avail-
able through the ABA's website. The 20d Annual National
Program will take place at the 2008 Business Law Section
meeting on April 10-12, 2008, in Dallas, Texas. Over the
last year, thanks to invitations from the Center for
Professional Responsibility and other groups within the
ABA,, the FCP has also put or national roundtable events in
Chicago, Scottsdale, and Washington, D.C.

A third initiative, the FCP list serve, offers a daily oppor-
ity for interaction. Plans for the coming ysar include uti-
lizing technology te make training resources and some of
the national programs available to FCP members on-line.

The FCP website, htp//www.abapet.org/ deb/commit-
tee.cfm?com=CL290005, is where you can go to sign up for
the FCP list serve, find up-to-date information about futore
local roundtables and national events, and help the FCP

“build on its successes and expand the firm counsel commu-

nity. B
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“Are They Just Bad Apples?
Ethical Behavior in Organizational Settings’”:
An Introduction

Arthur J. Lachman'

Mode!l Rule of Professional Conduct 3.1(a) imposes a duty on law firm part-
ners and on fawyers who individually or together with other lawyers possess com-
pareble managerial avnthority in a law firm to *'make reasonable efforts to ensure
that the firm has in effect measures giving reasonable assurance that all lawyers
in the firm conformm to the Rules of Professional Conduct.” Similarly, under
Model Runle 53(a), partners and managing lawyers must adopt measurss giving
reasonable assurance that the conduct of employed, retained, and associated non-
lawyers “is compatible with the professional obligations of the lawyer.” The sth-
ical duty to take steps to ensure ethical compliance also applies to lawyers with
direct supervisory authority over other lawyers and norlawyer staff under sub-
section (b) of Model Rules 5.1 and 5.3,

But how do we determine what steps will be effective in meeting our ethical
duty to ensure ethical compliance in our organizations? Others' misconduct is
very often dismissed as the work of "“bad apples.” While we can try to create sys-
tems and adopt procedures to minimizs the risk that improper conduct will go
undiscovered, the perception often is that, s a practical matter, there is little we
can do from a management standpoint to prevent dishonest people from acting
dishonestly,

Recent social science research, however, rejects the “bad apple” theory as an
explanation for most ethical misconduct in organizations, and suggests that system-
atic and predictable psychological and sociological forces are at play causing essen-
tally honorabie people to make poor ethical judgments,! Obtaining a firrm grasp of
these forces and the social science research explaining therh is essential in making
management decisions in legal organizations, including how administrative and
compensation systemns are structured and how professionals and staff are trained,
mentored, and supervised. In short, fulfilling the Model Rule 5.1 and 5.3 duties
requires that law firrn managers recognize the fact that good people also do bad
things, and that the socjal sclences offer crucial insights in preventing misconduct

* Arthur 1, Lachman practices in Seantle, Washington, focusing on legal sthics, profassional lia-
bility, aed law Firm risk management issues. Special thanks to Professers John Darley, Ann
Tenbrunsel, Daylisn Cain, and Milton Regan, It,, for their excellent contributions and insights on
the “Bad Apples” panel at the 33rd Natunal Conference on Professional Responsibility in Chicago
oo Mey 31, 2007,

1. A selected bibliography of relevant social science tesources appears at the end of this article,
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from occurring and in improving-ethical decision making by lawyers and staff.
B rief Hi

As Professor Donald Langevoort has noted, althongh academics have rec-
ognized the relevance of the social sciences in developing substantive law since
at least the 1930s,

both psychology and scciology have suffered from the inability to

generate & unified behaviora]l model rivaling the simplicity, slegance,

and testability of the economist’s utility-maximizing rational actor. For

this reascn, and probably 2 host of others, the rational actor model

came to dominate predictions about how “normal” persons and groups

respond to legal incentives. By the late 19705 and early 19805, law and

economics was the cne social science-based approach to have a tuly

pervasive effect on legal thinking ?

But at about the same time, work by cognitive and social psychologists chal-
lenged the orthodox presumption of rational human behavior’ As a result,
“behavioral economics™ has become “an accepted subdiscipline within econom-
ics,™ with legal academics following suit in recognizing the limitations on ratio-
nal decision making and the irmpact of cognitive bias drawn from the wark of
social scientists

In a series of articles in the 1990s, Prof. Langavoort wrote extensively on
the subject, primarily from the perspective of securities lawyers and their corpe-
rate clients.* Going beyond the use of social science research in formulating sub-

z. Donald C. Langevoort, Behavioral Theories of Judgment and Decision Making in Legal
Scholarskip: A Literature Review, 51 Vasp, L. Rev, 1499 1500 (1998).

3. Id. at 1501. A new subdiscipline of “behavioral decision theory,” was bom: “Work by
researchers such es Amos Tversky, Daniel Kahneman, Hillel RBinkorn, Robin Hogerth, Arie
Kruglanski, Lee Ross, Richard Thaler, and many others suggested that there are heurstics, biases,
and other departures from rational decision-making procasses that are systematic and predictable
and cap thus be modeled and tasted with a fair degree of rigor,” Id.

4, fd. at 1502.

5. This arce of legal thought has been referred to as “Behavioral Law and Economics,”
“Empirical Legal Realismn,” and “Behavioral Realism.” Lega| scholars weighing in on this subject
inclede, among others, Cass Sunstein, Jeffrey Rachlinski, Christine Jolls, Russeil Korobkin, Chris
Guthrie, Mark Kelman, Richard Posner, end Thomas Ulen. Symposia featuring aricles by thess and
other scholars were devoted to this subject in the May 1958 STanForp Law Review (Vol. 50), the
Syring 2003 NORTHWESTERN UNIVERSITY Law REVIEW {Yol. ¥7), and the July 2006 CALTFORNIA LAW
Review (Vo). 94). See also Cass R, SUNSTEIN, BEHAVIORAL Law & BcoNomics (2000); Joo Hanson
& David Yosifon, The Sitwarion: An Introducrion to the Situational Character, Critical Realism,
Fower Economics, & Deep Capture, 152 U, PA. L. REV. 129 (2003).

6. See, e.g.,, Donald C. Langzvoort, Where Were the Lawyers? A Behavioral Inguiry into
Lawyers' Responsibility for Clients' Fraud, 46 Vanp. L. Rev. 75 (1993); Donald C. Langevoort,
Ego, Human Behavier, & Law, 51 Va. L. Rsv. 853 (1995); Donald C, Langevoort, The Epistemalogy
of Corporate-Securities Lawyering: Belief, Biases & Organizational Behavior, 63 Brook, L. Rev.
629 (1997); Donald C. Langeveort & Robert K. Rasmussen, Skewing the Results: The Role of
Lawyers in Transmitting Legal Rules, 5 5. CaL, Interoisc. LT, 375 (1997).
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stantive legal policy, he also highlighted the relevance of this research to how
lawyers meake decisions in rendering advice to clients’ Others, including
Professors Gary Blasi;' Paul Brest and Linda Krieger; and Deborak Rhode,”
offered suggestions for the education and training of lawyers based on the f§.pd
ings of social science research. )

ci iences &

In recent years, social scisnce researchers studying organizational manage-
ment issues generally have begun focusing on how ethical decisions are made.!
Harvard Business School Professor Max Bazerman, in the most recent edition of
his treatise on managerial decision making, concludes that “cognitive biases
allow us to act in ways that contradict our own intended standard of ethics” in
“systematic and predictable” ways.” In the legal literatire, exploration into the
relevance of this research 1o matters touching on legal ethics and regulation of
lawyer conduct is vnder way. Scholars are now pointing to social science
research in evaluating substantive ethics policy, suggesting for example that dis-
ciplinary rules, including those relating to conflicts of interest and the reguire-
‘ment for disclosure and informed consent, may not have the effect intended by
regulators.”

Perhaps the most exciting development is that Jegal schotars are using social

7. See Langevoort, supra, 51 Yarp, L. REV. at 1506-08, 1518-19.

8. Gary L. Blasi, What Lawyers Enow; Lowyering Expertive, Cognitive Science, and the
Functions of Theory, 45 1. Lacat Epue, 313 (1998}, Gary L. Blesi, Teaching Lawyering as an
Intellectual Preject, 14 J. Pror, L. Ebuc, 65 (1997).

9. Pawl Brest & Linda Krieger, On Teaching Professional Judgment, 6% Wasa. L. REv. 527
(1994); Paul Brest, The Responsibility of Law Schools: Educating Lawyers as Counselors &
Problem Solvers, 58 Law & ConTEMP, PROBS. 5 (Sumrmer/Astmumn 1995).

10. Deborzh L. Rhode, Ethics by the Pervasive Method, 42 1. LeoAL Bpuc, 31 (1992),

11, From the field of psychology, see, ey, Dow A, Moorg, Daviun M. Cam, GEORGE
Loewenstary & Max H. Bazermar, CoNFLICTS OF INTEREST, CHALLENGES & SOLUTIONS IN
Bosmess, Law, Mepicie, & PusLic PoLicy (2005); Jorn M. Dartey, DAviD M, Messick & ToM
R. TYLER, INFLUENCES ON ETHICAL BEHAVIOR 1N ORGANIZATIONS (2001); DAvID M, MESSICR & ANN
E. TensruNsEL, CoDES OF CONDUCT: BEHAVIORAL RESEARCE DNTO BuUsINEss Etrics (1996); ScoTt
Prous, THE PSYCHOLOGY OF JUDOMENT & Decistion MaxinG {1993). From the feld of sociology,
see, .2, RORERT JACKALL, MORAL Mazes; THE WORLD oF CORPORATE MANAGERS (1988). For a dis-
cussion of ethical décision making from a philosopher’s perspective, se¢ Joun M. Dorts, LACK OF
CHARACTER: PERSONALITY & MORAL BEHAVIOR (2002).

12, Mas H, BAZERMAN, JUDGMENT TN MANAGERIAL DECISION MAKING 121 (6th &4, 2006) (devot-
ing & chapter titled “Bounded Bthicality” to the subject of ethical decision making).

13. See, e.g., Daylian M, Cain, Geotge Loewenstein & Don A, Moore, The Dirt on Coming
Clean: Perverse Effecis of Disclosing Conflices of Interest, 34 1, LEGAL STub. 1 (2005); Leonard E.
Gross, Are Differences Among the Aworney Conflict of Interest Rules Consistent with Principles of
Behavioral Economics?, 19 Geo. J. Leaar Brrocs 111 (2006). Similarly, relying op ptinciples of
behavioral sconomics and prospect theory, Professor Richard Painter has proposed that clients be
pecmitted to retain multidisciplinary firms composed of lawyers and 2uditors by waiving the confi-
dentiality ethics rules appliceble to lawyers. Richard W, Painter, Lawyers’ Rules, Audftors’ Rules
and the Psychology of Cancealment, 84 MInN, L. Rev. 1399 (2000).
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science research to enhance our understanding of how lawyers exercise judgment

.in the unique coatext of serving clients in a law firm practice environment. A sig-
nificant contribution has been made by Georgetown Law Professor Milton Regan,
Jr., in his detailed case study of John Gellene, the Milbank Tweed partner who
#was convicted by a federal court in 1998 of failing to disclose conflicts of inter-
gst in the Bucyrus bankruptcy.” Prof. Regan offers keen sociological insights into
the pressures of modern law practice, presenting zlternatives to 2 “bad apple” the-
oty in explaining Gellene's behavior. Given other recent scandals implicating the
conduct of lawyers and other professionals, this work and related scholarship®
should serve as a kick-start for legal academics to emphasize ethical decision
mzking in their research and in their teaching.

In the short-term, the most likely impact of this work will be in reforming
the management and compensation structure of legal organizations, as well as in
the training and mentoring of lawyers in making the transition to legal practice.
As noted above, the legal ethics rules already require managing lawyers to take
reasonable steps to ensure ethical compliance by others in their organizations.
The rise of risk management and ethics compliance functions involving the use
of in-firm legal counsel certainly represents a positive step,'® and further study
should give us a better idea of how compensation systems and internal manage-
ment structure can improve ethicsl compliance, As for training, social science
research has been part of most business school scholarship and curricula for
years,"” and has sesped into the legal acaderny with the general acceptance of
clinical and writing skills programs in our nation's law schools. But the gap

14, MiToN C. REGAN, IR, BAT WHAT YOU XitL: THE FALL OF o WaLL STREET LAWYER (2004),

15. Ses, e.g., Milton C. Regan, Iv., Risky Business, 94 Geo. L3, 1957 {(2006); Deborah L. Rhade,
Moral Counseling, 75 FoRDHaM L. Rev, 1317 {2006); Kimberly Kirkizad, Ethics in Large Law
Firms: The Principle of Pragmarism, 35 U, MeM. L. REv. 631 {2005); Leslie C. Levin, The Erhical
World of Solo and Small Firm Practitioners, 41 Hous. L. REv, 305 (2004); Mark A, Sargent, Lawyers
in the Moral Maze, 43 Vi1, L. Rev, 867 (2004); Donald C. Langevoort, Taking Myrhs Seriousiy: An
Essay for Lawyers, T4 CRi-EBNT L. REV. 1569 (2000); Mark C. Suchmsan, Working Withour o Net:
The Sociology of Legal Ethics in Corporate Litigation, §7 Fororay L. Rev, 837 (1998).

16, See, e.g., Elizabeth Chambliss, The Professionalization of Law Firm In-House Counsel, 84 M.C.
L. Rev. 1515 (2006); Elizabeth Gorman, Explaining the Spread of Law Firm In-House Counsel
Posttions: 4 Response to Professor Chambliss, 84 N.C, L. Rev. 1577 (2006); Douglas R. Richrnond,
Essential Principles for Law Firm General Counsel, 52 Kan. L. RBv, B05 (2005); Elizabeth Chambiiss
& David B, Wilkins, The Emerging Role of Ethics Advisors, General Counsel, & Other Compliance
Specialists in Large Law Firms, 44 Artz, L. RBv. 559 (2002); see aiso Anthony V. Alfieri, The Fall of
Legal Ethics & the Rise of Risk Management, 94 Ggo. L 1. 1909 (2006); William H. Simon, The Ethics
Teacher’s Binerswee: Revenge: Virtue & Risk Managemens, 94 Gea, L1, 1985 (2006).

17. Cf. Langevoort, supra, 51 VAND. L. REv, at 1502 (“Other professional disciplines— manage-
ment and accounting in particular—graspad the fmplications of behavioral decision theory far soon-
er and more thoronghly than has law."), For 2 recent insightful evaluation of business schocel ethics
training efforts in light of relevant social science research, see Michast B, Metzger, Bridging the
Gaps: Cognitive Constraings en Corporate Cortrol & Ethics Education, 16 J. Law. & Pus, Por'y
435 (2005).
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between legal education and legal practice remains,” and there is little doubt that
much more must be done to incorporate behaviorat theory from the social sci-
ences into preparing law students and new lawyers for making the professional
and ethical judgments needed to counsel clients in real world law practice.™

I ifies for the P 7

Looking forward, there is an opportunity to conduct more social science
research relevant to the unique context of modern legal practice, Nearly all of the
organizatioral decision making research by social scientists to date has focused
on regular profit-making entities. As we evaluate the aveilable research and
attempt to apply it to lawyers and law firms, it is important to keep in mind that
the sitmation of legal professionals differs in important ways from corporate man-
agers and board members who serve primarily the interests of the entity’s
investors. For exampls, how (if at all) does the fact that lawyers work primarily
as agents of their clients subject to disciplinary rules imposed on individual
lawyers under state authority change the decision making dynamic? We would
benefit from studies focusing on the exercise of judgment by professionals who
often face conflicting duties to their cliznts and to the public.®

Teachers and practiioners of legal ethics and risk management can be major
contributors to this effort. Because effective mapagement is essential from the
perspective of both ethics and Dability avoidance, we are in an excelient position
to be heard on structural and training issues. What we know and will learn about
ethical decision making, and what we instill in lawyers through our training
efforts, should have the benefit of improving lawyers’ exercise of professional
judgment generally. And there is a unigque opportunity for academics, practition-

12. A new smdy of legal education by the Camnegie Foundation for the Advancement of
Teaching ermphasizes ethics and the development of professicnal identity and purposs in training
new jawyers for the practice of law. See William M. Sullivan, Anne Colby, Judith Welch Wegner,
Lioyd Bond, & Lee 8. Shulman, EDUCATING LAWYERS! PREPARATION FOR THE PROFESSION OF Law
126-161 (2007).

19, Parhape not surprisingly, many recent calls for reform in the way lawyers are educated
based on principles grounded in the secial scienzes have originated in the clinica] legal Bterature
See, e.g., Joseph W. Rand, Understanding Why (Good Lawyers Go Bad: Using Case Studles in
Teaching Cogritive Bias in Legal Decision-Making, 9 CLIMICAL L. REV. 731 (2003); lan Weinstein,
Don't Believe Everything You Think; Cognitive Bias in Legal Decivion Moking, 9 CLmICAL L, Rev.
783 (2003); Richard K. Nevmann Jr., Donald Schén, the Reflective Praetitioner, & the Comparative
Failures of Legal Education, 6 CLmical L, REv. 401 (2000), We are even beginning to see scholar-
ship regarding the traiaing and development of law school teachers. See, ¢.g., Gerald F. Hess,
Improving Teaching & Learning in Law School: Faculty Developmeny Research, Principles, &
Programs, 12 WDeNer L. REv. 443 (2006); Justine A. Durlap and Peter A, Joy, Reflecrion-in-
Action! Designing New Clinical Teacher Training By Using Lessons Learned From New Clinical
Supervisors, 11 Cunacar L. Rev, 49 (2004),

20, With calls for regulntion requiring lawyers, for cxample, to tzke on increased gatckesping
roles and to render non-legal (2.g., moral) advice to clients, ethical decisions are {kely to become
even more complex and diffieult. See, e.g., JoyM C. Corree, JR., GATEKREFERS: THE PROFESSIONS &
CORPORATE GOVERNANCE 192-244, 347.52 (2006); Deborsh L. Rhode, Moral Counseling, 75
ForonaM L, ReV, 1317 (2006),
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ers, and bar associations to join together in improving the quality of decision mak-
ing and client service by members of cur profession who ere making the transi-
tion to legal practice.

Managing ethical compliance in law firms is itself an ethical imperative that
must take into account how decisions are made in organizational settings, We
have much to learn from the scientific research of other disciplines, including psy-
chology, sociology, and behavioral economics, Simply placing blame on “bad
apples” when misconduct occurs is dangerous because it tends to lead law firm
partners to abdicate their managerial responsibilities under Model Rules 5.1 and
53, Legal educators also have an obligation to ensure that graduating students,
including those who will be practicing alone and in small firms, leam how to
make professional judgments on behalf of clients in an ethical manner. Failure in
this effort is not an option. The very future of our profession hangs in the balance.
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Top 10 Ethics Traps

Posted Nov 1, 2007 3:18 PM CDT
By Stephanie Francis Ward

Hlustrations by Lou Brooks
Click here to download this CLE audio program for free,

Perhaps there was a time when ethics rules for lawyers were straightforward and following them was largely a matter of
professional common sense. But it probably ended before your grandfather took down his shingle.

Today it's a much different story. As faw practice has become more complex, so have professional conduct rules—at least in
their practical application.

“There are still bright lines, but there are lots of ambiguities,” says professor Stephen Giliers, who teaches ethics at New York
University Schoot of Law. *If you think if's just about the basics, you're on the road to perdition.”

With help from Gillers and other experts on professional conduct, the ABA Journal presents its fist of the 10 top ethics traps for
jawyers. Some of these traps might seem a hit arcane, others obvious. But according to our experts, lawyers in all practice flelds
fall into them regularly—sometimes with disastrous effects,

[We cite the ABA Model Rules of Professional Conduct, which have been adopted—sometimes with variations—-by most states,
{awyers should consult the specific professional conduct rules that apply in their own jurisdictions.]

THE TRAP: Stumbling into a Lawyer-Client Relationship

Phoenix attorney Douglas L. Irish represented Motorola Inc. in a legal dispute over the possible sale of its machine shop to
another company.

But M. Dean Corley, a retired Motorola employee who had managed the shop, believed that frish and his firm, Lewis and Roca,
also represented him. And when Coriey said as much in a deposition, Irish didn't correct him.

When Motorola threatened to sue Corley for talking to the prospective buyer about working with the company after the sale, he
tried to disqualify Irish and his firm from representing Motorola.

lrish responded that he had never represented Corley, but by then it was too late. U.S. Magistrate Judge Lawrence O, Anderson
ruled that Corley had shared confidential information with Irish in the belief he was Corley’s lawyer, and that Irish had a conflict
of interest,

The judge ailowed the firm to continue representing Motorola, subject to court-imposed safeguards to protect Corley's interests,
Advanced Manufacturing Technologies Inc. v. Motorola Inc., No. CIV838-01219PH XMHMLOA (D. Ariz. July 2, 2002).

THE WAY OUT: Don’t Be Vague
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BY MICRAEL DOWNEY

Virtually everyone is a potential client. If a lawyer isn't careful, someone may inadvertently become an actual client—or think he
or she ts—often with grave consequences.

While the ABA Modet Rules of Professional Conduct are silent on the formation of a lawyer-client relationship, the Restatement
(Third) of the Law Governing Lawyers provides in section 14 that the relationship Is formed when a person manifests an intent
that a lawyer provide legal services, and the lawyer either (a) manifests consent or (b) fails to manifest lack of consent and
knows or reasonably should know the person reasonably relied on the lawyer to provide the setvices.

in other wards, if a person asks a legal question, and a lawyer answers or gays he or she will ook into it, a lawyer-client
relationship may result. There's no need to sign an agreement, shake hands, discuss rates or send an engagement leter.

Once a person becomes a client—even inadveriently—it triggers all the obligations of the attorney-client relationship: loyalty,
competency, diligence and confidentiality. Further, under ABA Model Rule 1.10, an inadvertent client relationship imputes to the
lawyer’s firm, not just to the lawyer.

In Togstad v. Vesely, Ofto, Miller & Keefe, 261 N.W.2d 886 (Minn. 1980), the court upheld nearly $850,000 in judgments against

a firm that thought it had declined a representation. The court ruted that an Inadvertent iawyer-client relationship had been
created, and thus the firm shouid have advised the plaintiff about the statute of fimitations that governed her original claim.

Lawyers who aren't careful to avoid inadvertent clients may face malpractice claims, disqualification—or worse.

Michael Downey s a partner at Hinshaw & Culbertson in St. Louis. He chairs the Ethics and Technology Committee in the ABA
Center for Professional Responsibility.

THE TRAP: Overlooking the Marketing Rules

A North Carolina lawyer who markets and provides legal services over the Internet under the name Virtual Law Firm sought the
advice of the state bar on how certain professional conduct rules applied to it.

The resulting ethics opinion states that, while there is no prohibition against lawyers using the Internet for communication
purposes, "Cyberlawyers have no control over their farget audience or where their marketing information will be viewed,
Lawyers who appear to be soliciting clients from other states may be asking for trouble.”

At a minimum, the Virtual Law Flrm must comply with North Carofina's rules for jawyer advertising, the opinion states. That
means the site must list an actual office address, identify the lawyer or lawyers primarily responsible for the Web site, and
identify the jurisdictional limits of the practice.

“A prudent lawyer may want to research other jurisdictions’ restrictions on advertising and cross-border practice to ensure
compliance before aggressively marketing and providing legal services via the internet.” North Carolina State Bar, 2005 Formal
Ethics Opinion 10 (Jan. 26, 2008).

THE WAY OUT: Translate for the Internet

8Y DIANE L. KARPMAN

Thirty years ago, in Bates v, State Bar of Arizona, 433 U.S. 350 (1977), the U.8. Supreme Court laid out the fundamentals of
acceptable lawyer advertising: |t must not be false, decepiive or misleading. From these three simple ideas, all 50 states have
¢crafted increasingly byzantine rules.

It is nearly impossible to comply, especially on the Internet. States have different retention policies, label requirements and even
rules for type size. Rules reguiate content |ike testimoniats, comparisons and monikers (“pit bulls,” “heavy hitters”), Recently
New York aftempied to prohibit pop-ups in electronic advertising, Alexander v. Cahill, No. 5:07-CV-117 (N.D.N. Y. July 23, 2007).

These advertising rules for lawyers were designed for print medla and never anticipated YouTube or Second Life, Half the
lawyer ads on YouTube spoof the profession. But parody and satire are inherently confusing unless you "get it." And poking fun
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at yourself could be confusing fo a consumer.

Reportadly, the Internet is the first place people look for lawyers. How can you take advantage of that amazing marketing
potential?

Obviously, comply with your home state's reguiations. Include whatever disclaimers should appear. It's a good idea to state that
the ad does not create an attorney-client relationship or protect any confidential information until a written agreement is signed.
(But see Barton v. U.S. Disfrict Court for the Central District of California, 410 F.3d 1104 [9th Cir. 2005], for a different
approach.) Note that it Is vold where prohibited by taw so you don't run afout of other state rules.

Remember that Bates acknowledges a public need to be able to find a lawyer, obtain accurate information and make informed
decisions about legal services. You can truthfully communicate facts about your professional services and still have a sense of
humor. But be carefut. The father of commercial spam—a lawyer named Laurence Canter—was disbarred for using the
technique for (among other things) promoting his immigration practice. You can check it out on the Internet.

Diane L, Karpman is principal at Karpman & Associates in Los Angeles, where her focus is on legal ethics and professional
responsibility. She Is a member of the ABA Standing Committee on Professionalisim.

THE TRAP: My Boss Made Me Do it

When John 8. Bowden started work as @ managing associate for the Forquer Law Firm in Greenville, S.C., he was in for an
unpleasant surprise. Bowden discovered that the firm was inflating government recording fees on settlement statements for
HUD-1 real estate transactions. When he asked his boss in the Chatlotte, N.C., office about it, Robert Forguer told him the
practice was legal and ethical.

Wrong answer. The South Carolina Office of Disciplinary Counse! informed Bowden that the firmv's Greenville office failed to
keep sufficient records of recording fee charges and failed to track client funds relating to those fees. Even worse, Forguer was
apparently using excess fees to cover office expenses and make various payments to himseff, according to a ruling by the South
Carolina Supreme Court in a disdplinary action against Bowden.

Fortunately for Bowden, he wasn't aware of the misuse of funds, But In an agreement with the ODC that resulted in a reprimand
by the court, Bowden acknowledged that it was his duty to tell clients that their bills were inflated and to assure that HUD-1
forms were accurate in closings he supervised. He also acknowledged an ethical duty to assure that other lawyers in his office
complied with state ethics rules. In the Matfer of John B, Bowden, No. 25978 {May 9, 2005).

THE WAY OUT: Report Even if it Hurts You

BY KATHRYN A. THOMPSON

Rule 5.2(a) of the ABA Model Rules of Professional Conduct is emphatic; A lawyer is bound by the ethics rules "notwithstanding
that the tawyer acted at the direction of another person.” The single exception to this rule is when the lawyer acts in accordance
with a supervisory lawyer's “reasonable resolution of an arguable question of professional duty.”

I's not enough for a subordinate lawyer to refuse to comply with any unethical directives from supervisors. The lawyer also is
bound by ABA Model Rule 8.3 to report the supervisor to an appropriate disciplinary agency if he or she "knows” the other
iawyer has committed an ethics violation that raises a “substantial question as to that lawyer's honesty, trustworthiness or fitness
as a lawyer.” This requirement applies even when, as in Bowden, the reporting lawyer risks implicating him- or herself in an
ethics breach.

There's one more thing: Subordinate lawyers also must contend with their obligations toward affected clients under ABA Model
Rute 1.6. That rule prohibits lawyers from revealing information about representations unless clients give informed consent or
the information falls within an enumerated exception to the rule. And Model Rule 8.3 specifically states that lawyers are not
required to disclose information that is otherwise protected by Rule 1.6.

Thus, in reporting the conduct of a supervisor to a discipfinary authority, the iawyer has to take into account what information
must be revealed to support the charge. If the information Is confidential for purposes of Model Rule 1.6, client consent is
generally required before the information may be revealed. To complicate matters, the standard of disclosure may vary from
state to state. A recent ethics opinlon in Ohlo held that a lawyer had a duty to report any misconduct stemming from unprivileged
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information. Opinion 2007-01, Ohio Supreme Court Board of Commissioners on Grievances and Discipline (Feb. @, 2007). By

cortrast, the broader scope of Made! Rule 1.6 protects the disclosure of any information relating to the representation (subject to
specific exceptions).

This much is certain: Subordinate lawyers who are dragged into the fray when their bosses flout the ethics rules cannot assume
thelr second-chair status excuses them from their professional obligations.

Kathryn A Thompson is research counsel for ETHICSearch, a service of the ABA Center for Professional Responsibility.

THE TRAP: Law Firm Breakups
When two lawyers left the Chicago firm of Dowd & Dowd in 1890, it triggered a legal batile that was still going on 14 years later.

The primary issues in the case were whether the departing lawyers breached their fiduciary duties to their former employers by
using confidertial information to help arrange financing for their new venture and by soliciting one of the firm's clients—a
subsidiary of Allstate Insurance Co.—before they resigned.

When the legal dust settled, the lllinais Appellate Court upheld a trial court’s assessmert of niearly $2.5 million in compensatory
damages, plus $200,0600 in punitive damages.

The appellate court noted that lawyers may use lists of clients expected to leave a firm to help obtain financing for their new
practice. But in this case, the court stated in its opinion, “The evidence leads to the reasonable infererice that the partners
actually soiicited the Alistate business, secured a commitment from Alistate for future business, and obtained financing based on
that commitment—not a mere expectation.” Dowd & Dowd Ltd, v. Gleason, 816 N.E.2d 754 (2004), appeal den,, 823 N.E.2d 864
(1il. 2004).

THE WAY OUT: Defer to the Client’s Wishes

Hmss W fﬂgm ams;@emmm T‘HE -
B : _ - BY EILEEN LIBBY

: reesressd  \When a law firm breaks up, things can be every bit as acrimonious as the
159-“! Tﬁﬁﬁﬁ Tﬁ WE 9“3 | P worst War of the Roses marital splits. But who gets custody of the clients?
g OLIENT #}Tﬁ YOU, ez .

Rule 1.16 of the ABA Model Rules of Professional Conduct gives the client
the unfettered right to choose whether {o stay with the original firm or move
on with the departing lawyer. Modei

Rule 1.4 requires that a lawyer keep the diient reasonably informed about
the status of the matter, but ethics opinions at the state level differ on
whether a lawyer is obligated to inform clients that he or she is leaving the
firm.

There is no prohibition in the ABA Model Rules against a departing lawyer
advising clients that he or she intends to leave the firm. The nature of the
communication is the major concern,

Model Rute 7.3 prohibits a lawyer from soliciting a prospective client either in person or by telephone, but it makes an exception
for people with whom the lawyer has had a “prior professional relationship.” In ABA Formal Opinion 88-414 (Sept. 8, 1999), the
Standing Commitiee on Ethics and Professional Responsibility explained that such a relationship does not exist where the
departing lawyer had merely worked on a matter “in a way that afforded little or no direct contact with the client.”

Pursuant fo rules 7.1 and 7.3, communications by the departing lawyer must not be misieading or overreaching. The
communications should not urge the cliert to sever a relationship with the original firm or disparage that firm, The reguirement
under Rule 7.3 that written communications to prospective clients be labeled as advertising material do not apply, however, to
‘neutral” commurications that merely notify people with whom the departing iawyer has had a prior professional relationship that
the lawyer is changing employmernt and provide the lawyer's new address.
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|dealiy, a departing lawyer and the firm can agree on the content of a joint announcement, The Model Rules do not prescribe the
timing of such an announcement, nor do they address the substantive law relating to fiduciaries, "winding up” of partnerships,
property and unfair competition. Whether the lawyer can take client lists, continuing legal education materials, practice forms or
computer files may turn on principles of property and trade secret iaw,

Eileen Libby is associate ethics counsel in the ABA Center for Professional Responsibility.

THE TRAP: Communicating by E-Mail

Alaw firm in Massachusetts maintained a Web site that contained a link allowing visitors to send e-mails directly to lawyers at
the firm. But the site contained no warning or disclaimer regarding the confidentiality of the information sent

So when a company—all it ABC Corp.—sent an e-mail to one of the firm's lawyers regarding a possible legal action against
XYZ Corp., the firm suddenly faced an ethica! dilemma because it represented XYZ on another matter,

When the firm sought advice from the Massachusetts Bar Association’s Committee on Professional Ethics, the news wasn't
good. Opinion 97-01 (May 23, 2007).

First, because the firm failed to provide necessary disclaimars, the committee said the lawyer who received the e-mail must
maintain the confidentiality of the information furnished by ABC Corp.

And second, the firm may not continue representing XYZ Corp. if protecting ABC Corp.’s confidential information materially fimits
its ability to represent XYZ.

In this case, a marketing tool intended to help attract clients appears to have lost a firm two of them, |

THE WAY OUT: Respect Each E-Mail

BY LAWRENCE J, FOX

E-mails: The greatest of modern conveniences. You can write three while billing someone else.

E-mails: The bane of our existence. Step away from your desk or ignore your BlackBerry for an
hour, and 15 more have arrived—all demanding instant responses. For further proof of this
mixed blessing, censider these e-mall ethics traps waiting for lawyers and clients.

QOne way to protect the attorney-client privilege is to add the “attorney-client privileged"” label to
ali communications we think are privileged, Of course, most of us automatically tabel every e-
mail we send that way, just to make sure, Even the order to the deli for five corned beef sandwiches with Russian
dressing. if you really want fo protect an e-mail, don't rely on the automatic legend. Label the message itself. Then a
judge will know you actually thought about it.

2. E-mails permit instantaneous communication. It's way too easy to hit forward and let the whole gang know, They can
forward a message on to hundreds more through long strings that add (but rarely subtract) addressees. We know our
obligation to protect a client's confidentiality. So share e-mails only with client representatives who need to know. Watch
where your privileged message is going, and make sure your clients do, too.

3. E-mails accumulate by the millions, Destruction is essential so hard drives don't crash under an e-mail tsunami, As a
result, companies institute policies for discarding the damned things. But when litigation is credibly threatened, a "hoid"
must be issued, and the deletions must stop. It's up to lawyers to warn clients when this must occur. The consequences
of post-threat destruction are severe indeed, for both client and lawyer.

Lawrence J. Fox is a partner at Drinker Biddle & Reath in Philadelphia. He serves on the ABA Task Force on Attorney-Client
Frivilege and is a past chair of the Section of Litigation and the Standing Committee on Ethics and Professicnal Responsibility.
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THE TRAP; Faiting to Communicate with Clients

In 1887, French lawyer Francots Marland hired the New York City firm of Reid & Priest to represent him in a qui tam action
alleging a French bank illegally acquired the assets of an insolvent U.S. insurance company. {The firm, through mergers,
became Thelen Reid & Priest; it is now Thelen Reid Brown Raysman & Steiner,) Later, the California Department of Insurance
asked the firm {o handie its own action against the French bank,

Mariand dropped his sult after agreeing to accept a percentage of any fees Thelen Reid got from the California sult. But in 2008,
he initiated an arbitration proceeding against the firm claiming that the agreement—under which he received $18 million—was
unfair and unenforceable, and that the firm had rushed him into it. Thelen Reid filed its own action in U.S. District Court seeking
to enjoin Marland from pursuing his action.

In February, a district judge ruled that Thelen Reid must produce documents the firm had sought to protect on grounds that they
related to its representation of the insurance department.

District Judge Vaughn R. Walker of San Francisco emphasized that the documents related to the firm's representation of
Marland, even though they stemmed from internai discussions after the firm asked its own in-house counsel how to proceed. "As
a result, all of these documents implicate or affect Marland's interests, and Thelen's fiduciary relationship with Marland as a
client lifts the fid on these communications,” Walker wrote In his order. Thelen Reld & Priestv. Marand, No, C 06-2071 (N.D,
Cal Feb, 21, 2007).

THE WAY OUT: Do More Than Just Return Phone Calls

BY SUSAN R. MARTYN

The duty to communicate is essential to every aspect of the fiduciary duty a lawyer owes to the
client. That duty assures the client's interests are properly identified and weil-served by the
lawyer,

Failure to communicate with one of two clients resulted in malpractice liability in deFape v.
Trinity Health Systems Inc., 242 F. Supp. 2d 585 (N.D. lowa 2003). Failure to clarify the scope
of an agent's authority meant professicnal discipline in Machado v, Statewide Grievance

' Committee, 890 A.2d 622 (Conn, App. 2008}, And in Manfrans GF Inc. v. Pepper, Hamilton &
Scheetz, 602 A2d 1277 (Pa. 1982), failure to communicate a conflict to an ex-client resulted in disqualification to prevent
disclosure of client confidences.

Remember to initiate communications on six key occasions; (1) When decisions require client consent about the objectives of
the representation, such as the decision to setile or appeal. (2) When seeking any waiver of a client fiduciary cbiigation,
especially confidentiality and conflicts of interest. (3) When decisions require client consent about the means to be used to
accomplish client objectives, such as whether to litigate, arbitrate or mediate a matter; or whether to sfipulate to a set of facts.
{4) When clients should be updated on the status of a matter, especially information about developments in the representation
itself, such as a serious iiness of the lawyer or merger with another firm. (5) When the client requests information. (8) When the
client expects assistance the lawyer cannof provide, such as counse! in committing crimes.

The duty to communicate with clients is simple enough. What's difficuit is carrying out that duty under-many different, and often
complex, circumstances.

Susan R. Martyn is a professor at the University of Toledo College of Law. She is a member of the ABA Sianding Committee on
Ethics and Professional Respon sibility.

THE TRAP: Doing Business with Clients

New York City attorney Vincent |. Eke-Nweke drew up a lease for a building on Staten |sland. It had some proklems—enough
for the document 1o come under the scrutiny of a U.S. Disfrict Court,

To start with, the transaction involved Eke-Nweke's own lease of a building owned by one of his clients, Buf contrary to New
York requirements, Eke-Nweke never advised the client to seek independent counsel, nor was the lease written or explained in
terms she could reasonably understand.
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When client/landiord Judi Anne McMahon filed a lawsuit alleging that Eke-Nweke had breached his fiduciary duty to her, even
the judge said he found the terms of the lease hard to foliow.

“There is a disparity in bargaining power when an attorney bargains with an unrepresented client, especially where the terms of
the contract are so ambiguous that they may not accurately represent the intentions of the parties,” wrote Judge Jack B.
Weinsteln in his Aug. 31 order denying Eke-Nweke's motion o dismiss. McMahon v. Eke-Nweke, Na. 08-CV-5762 (E.D.N.Y).

THE WAY OUT: Say It in Writing
BY LYNDA C. SHELY

A lawyer's fiduciary duty to the client is so essential to their relationship that a lawyer doing businegs with a client is heldto a
much higher standard of conduct than anyone else.

Rule 1.8(a) of the ABA Model Rules of Professional Conduct, for instance, imposes strict disclosure requirements on a lawyer
who engages in a business fransaction with a client.

» First, the terms of the transaction must be fair and reasonable for the client, and the lawyer must explain them, in writing,
in & way that is reasonably comprehensible to the client.

» Second, the lawyer must inform the client, In writing, that it is advisable to consult with another lawyer about the
transaction—and give the client a reasonable opportunity to do so.

» Third, the client must sign an informed consent to the transaction disclosing that the lawyer is representing the client in
the deal.

Failure to comply completely with all these requirements may result in the lawyer's suspension or disbarment—even if the deal
is to the client's benefit.

Doing business with a client includes such things as loaning money (a particularly bad idea), abtaining an ownership interest in a
corporate client, joining in a business venture for a client, and receiving a security interast in client property to protect your fees.

Exceptions include such transactions as buying dinner at a client's restaurant or obtaining medical services from a ciient doctor.
In McMahon, the attorney shouid have provided the Rule 1.8(a) disclosures to his client because the Iease agreement did not
constitute a regular commerciat transaction.

A tawyer may also be required by Model Rule 5.7 (Responsibilities Regarding Law-Related Services) to make disclosures under
Model Rute 1.8(a) if the lawyer refers a cilent to an ancillary business of the lawyer. Also, making substantive changes to an
existing fee arrangement with a client may cause it to be treated as a business transaction. /1 re Hefron, 771 N.E.2d 1157 {Ind.
2002).

One final consideration is that many professional liability policies will not provide coverage if the lawyer hias a financial interest in
the client. Doing business with clients is like having sex with clients—it just isn't a good idea, even with their consent,

Lynda C. Shely of the Shely Firm in Scoftsdale, Ariz., provides professional conduct and risk management services to lawyers,
She serves on the Strategic Development Committee for the ABA Center for Professional Responsibility.

THE TRAP: Not Knowing the Ethics Issues

When attorneys Scott G. Lindvall and Patricia J. Clarke werked at Darby & Darby in New York City, their primary task was
representing Ivax Corp., one of several defendants in the gabapentin action, a multidistrict patent infrihgement case. Under a
joint defense agreement, they altended confidential meetings with other defendants in which evidence and strategies were
discussed in detail.

Lindvall left Darby & Darby in 2003 and ultimately became a partner at Kaye Scholer, another New York firm, and Clarke joined

him there. A few months later, Plizer Corp., a plaintiff in the gabapentin action, notified the court that it intended to replace its
attarneys with Kaye Scholer. A defense motion to bar Kaye Schoier followed almost immediately.
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Kaye Scholer contended that it had dealt with the potential conflicts before taking on Pfizer, and that Lindvall and Clarke had
even obtained a written waiver of conflicts from hvax.

Not enough, said U.S. District Judge John J, Lifland in Newark, N.J. The joint defense agreement had created an implied
attorney-client refationship between Lindvall and Clarke and all the other defendants in the gabapentin action, so conflict waivers
should have been sought from those other defendants, too. Lifland barred Kaye Scholer from representing Pfizer. /n re
Gabapentin Patent Litigation, 407 F. Supp. 2d 607 {D.N.J. 2005).

THE WAY OUT: Know—or Learn—the Law

'SOON AFTER LEAVING THE
DEFENDANTS LAN FIRN T |  BY STEPHEN GILLERS

BE HIRED BY ANOTHER, SHE _ . ‘
CSUDDENLY GETS A ﬁm,.i. Fﬂm ' If | had a quarter for every time | heard about a firm that got itself in a pickle
THE ﬁgﬁﬂyp‘ . w1 because of afailure to anticipate conflicts, | could buy dinner for eight at a top

Manhattan restaurant. With wine. Good wine.
THA‘F’S RIGH T HE’H

LIKE YOUR AFW FiRM 3
| TO REPRESENT
Us FROM :

Kaye Scholer did try to plan ahead in the gabapentin acticn, and there are good
arguments why consent from Ivax should have sufficed. 1 think Judge Lifland's
decision to find an implied attorney-client relationship between Lindvalt and Clarke
and the other defendants was wrong, But he's the judge, and his ruling did not come
out of left field. It was foresesable.

The frouble is—and here’s the lesson—lawyers may assume they know more than
they do about complex legal ethics questions like this one, and they make fatal
errors as a result. They would never do that in any other field of law. Would an
antitrust lawyer who ran into a complicated inteflectual property question make an
educated guess at the answer? No! He or she would consult an IP lawyer or do
some serious research. Doing neither would be malpractica.

Yet for some reason, lawyers assume that when the spedalized field is lawyer
ethics, they'll reach the right answer intuitively. Based on what? The iegal ethics
class they took 10 or 20 years ago in law school?

Maybe correct intuitive answers were possible in the 1970s or *80s, But those days are long gone. The iaw and ethics of
lawyering is a speciaity and, like other fields, it is constantly changing. When the consequences of error can be unpleasant (or
worse) for you ar your dient, and you haven't got the time or indination to research a question, consult an expert.

Stephen Gillers is a professor at New York University School of Law. He chairs the Policy Implementation Comrnittee in the ABA
Center for Professional Responsibility.

THE TRAP: Fee Agreements

Harry |ssler was listed as counsel of record on a medical-malpractice case, even though he referred the case to Greg Starr. The
two New York lawyers entered into a fee-sharing agreement in 1999, when they shared office space. Their work relationship
soured in 2001, when |ssier lost his lease and would not sublet space to Starr at his new office.

The malpractice case settled for $135,000 and Issler claimed half the fee. Starr argued that the clients had named him sole
counsel in the case, and that Issler should receive a quantum meruit amount that he estimated at only 4 percant of the fee,

Judge Dianne T. Renwick rejected Star’s quantum meruit claim because he offered no proof that the substitution of attorneys
had met statutory requirements that Issler consent or that a court order be obtained.

The court also rejected Starr's argument that the fee-sharing agreement violated the New York Code of Professional
Responsibility. The state code says, in effect, that unaffiliated Jawyers may share fees proportional to their actual work or by
terms of a written client agreement assigning “joint responsibility.”

Renwick held that, under the New York ethics code, joint responsibility essentially means that the referring lawyer—in this case,
Issler—assumes joint and several liability for any act of malpractice, even if he or she has no ethical obligation to supervise the
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work of the lawyer to whom the case was referred, The judge ruled that the language of their fee agreement met that
requirement.

THE WAY OUT: Be Clear on Responsibilities

BY PETER H. GERAGHTY

Like New York's code, ABA Mode! Rule 1.5 permits lawyers who are not in the same firm to share fees in either of two ways:
first, on the basis of the amount of work each lawyer performs in the matter; or second, if by written agreement with the client,
each lawyer assumes joint responsibility for the matter,

The Comment to Rule 1.5 states: "Joint responsibility for the representation entails financial and ethical responsibility for the
representation as if the lawyers were associated in a partnership.”

The ABA House of Delegates added that definition to the Comment in 2002 to clarify that lawyers who share fees on a joint
rasponsibility basis in effect become partners for purposes of the representation, and assume financial, legal and ethical
responsibility for the matter that would also presumably include a duty to supervise under Mode! Rute 5.1 See also, ABA
Informal Opinion 85-1514 (1985), which is still widely used.

State ethics opinions do not agree on what is meant by joint responsibility. The State Bar of Wisconsin (Opinion E-00-01) found
in 2000 that the referring lawyer has a duty to make competent referrals, must remain sufficiently aware of the performance of
the lawyer to whom the matter was referred, and must assume financial responsibility for the matter. But Arizona Bar
Association Opinion 04-02 (2004) states that the requirement is satisfied if a lawyer assumes financial responsibitity for any
malpractice.

Before agreeing to share fees on a joint responsibility basis, lawyers would be well-advised to check their jurisdictions’ rules of
professional conduct, ethics opinions and case law to fully understand the extent of their ethical and legal obligations.

Peter H. Geraghty is director of ETHICSearch in the ABA Center of Professional Responsibility.

THE TRAP: Ending the Lawyer-Client Relationship

When lawyers at Gordon, Thomas, Honeywell, Malanca, Peterson & Daheim in Tacoma, Wash., were asked to help represent
Rabanco L.td. employees in a suit against the company, they jumped right in. They did not think an earlier representation of a
wholly owned subsidrary of the company disqualified them.

But a U.S. District Court in Seattle saw things differently. Judge Marsha J. Pechman granted the defendants’ motion that the firm
be disqualified. :

The firm argued no one from Rabanco nor its subsidiaries had contacted it in three-plus years. But Pechman noted that the firm
had open files on matters involving the Rabanco family of companies, was listed as receiving notices in a settlement agresment,
and continued to store documents from the earlier case. Jones v. Rabanco Lid., No, C03-3185P (W.D. Wash. Aug. 3, 2008).

THE WAY QUT: Don’t Rely on Your Assumptions

BY STEPHEN GILLERS

Jones v. Rabanco is a pretty aggressive opinion. Many courts would have ruled differently, Lawyers can do much to insulate
themseives from decisions like this one, but only if they know how the rules treat current and former clients differently, and they
inform the client that it has moved from the first category to the second if the transition is not clear.

First, the conflict rules are less strict in defining the duty owed to former clients. Most impartant, under Rule 1.9(a) of the ABA
Modei Rules of Professional Conduct, the duty to former clients exists oniy fo avoid subsequent adverse representation in
substantially related matters, On the other hand, a firm may not ordinarily be adverse to a current client on any matter without
informed consent, See ABA Model Rule 1.7(a)(2).

Second, Model Rule 1.4, along with fiduciary duty and malpractice law, requires lawyers to keep current clients informed abaut
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factual and legal developments refated to their matters. This duty is not ordinarily cwed to former clients unless the lawyer
promises otherwise. See Lama Holding Co. v. Shearman & Sterling, 758 F. Supp. 159 (8.DN.Y. 1991}, in which the court
refused to dismiss a complaint alleging that the firm failed to apprise a former client of tax Jaw changes despite a premise to do
50,

Of course, whether a client is current or former is not always within your power to control. You can't drop a client simply to enjoy
the more generous former-ciient conflict rules. But if the work is done, the firm can make that fact clear to the client, rather than
teave things vague.

When | expiain this to lawyers, they often admit that they prefer to leave things vague because that means the client will fikely
think of them as "my lawyer,” which increases the chance for new work. Fine. That's a business decision, but it comes at a price.

Copyright 2011 American Bar Association. Alf rights reserved.
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Real World Pressures on Professionalism

Thomas D, Morpan

tis good to focus attention on
I professionalism. More than a

study of rules, consideration of
professionelism can give us pride in
our traditions, greater confidencein
the health of the legal profession,
and hope for a positive future.
Defining professionalism remuing
difficult,! but it is fair to say that
most of us think

argue (hat it is only when we think
ahout that chenged reality that we
can address issues of professionalism
in a way that can make a difference.
In the remainder of this essay, I
suggest eight pressvres on

professionalism with which I believe
we have © come Lo [erms.

we know it when
we see it. Law
school programs try to identify
whers today's lawyers fall short in
their professicnalism efforts and to
suggest haw we can come closer to
the ideal, Thoss are appropriate
and worthy ohjectives,

Tt is not my imtsndon to throw cold
water on that effort, On the other
bapd, I believe that the
declinoe in
professionalism many  Zey,
tend to see today is /f, Wi

not entirely theresult (@ i ;‘{y

of personal failings
of lawyers.
Indeed, the
perceived
decline has
aecuzred atatime
when some of the
brightest, most idealistic lawyers in
our history have assumed leadership
roles in law firms apd the bar
Curing the problems of
professionalism may indeed tum
out  to reguire  personal
transformations in some attitudes of
some lawyers, but I am going to
suggest that many problems of
professionalism are less within our
countrol and thus require more than
exhortation for solution.

You may conclude that I am
offering excuses—that [ am saying:
*The system made us do it." [hope
to avold that, What I will suppest is
that the legal profession now facesa
transforimed world, one that the
rhetoric of sarlier generations often
does not address very well, T will
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L GROWTH IN THE NUMBER
OF LAWYERS

First, an inescapzhle reality facing
wday's lawyers is the increased
pumber of colleagues chasing the
sine legel work, In the Inst twenty-
five years, the number of American
lawyers has toughly tripled, from
about 300,000 in the mid-197Cs to
about 1,000,000 today.? Fortunately,
the demand for lawyers has also
inereased, although not
proporticnately, University of
Chicago economist Peter Pashigian
studied the legnl profession several
years ago and demonstrated that the
most important sttmulus for the need
for legal sarvices ia not the degree of
regulation, aot the receptivity of
courts (o new legal theories, indeed
it is not anything internal to the legal
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systemn,  Instead, the demend for
legral services correlates mostclosely
with growth in the grose domestic
product, the level of, economic
activity in the country generaily.’

The number of lawyers has grown
sharply, but with the exception of
recessions in the jate 19705 and early
1990, the nation's gross domestic
product in constant dellars bas
grown almost as fastas the number
of law praduates. ASs a resull, the
“gurplus” of lawyers that we have
1o account [or is lesy than might

; 7} first appear, but work 1 did
i in the mid-1990s to update

! ; the Pashigian numbers
suggests that, sven given

the solid economic
growth in
recent years,

the nation has
produced a
supply of lawyers
. now roughly fifteen
percent greater than

K/ M present  demand
- would justify.*
A

Thinking =about
suich a point is
important  to
understanding the
kind of analysis T hope to put forth,
Ope million jawyers have been

minted. Bven if we were to regret
that, it would do no good to assign
blame. Nor 15 the development
somsthing we should necessarily
regret. The largest suurce of the

growth in numbers results from a
new interest in law school among
women and members of minerity
groups, both of which had theretofore
baen greatty under represented
among lawyers and whose presence
in the bar has added clearly needed
diversity.

Opn the other hand, growth in a
profession this extensive and this
rapid—whatever its source and
howsvar demand has grown-—has
the inevitzbie effect of reducing the
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level of informal sanctions thar
characterized earlier efforts to
enforce professionalism.  One ig
much more likely w© teat 2
professional colleague well when
one expects (0 mest thal lawyer
again: One can more afford to et
professional conduct  deteriorate,
however, when the number of
lawyers decrsases the likelihood of
dealing with the lawyer sgain and
the penalty for boorishness poes
down.

My point, then, is that 1 i not
enouigh to decry the deeline in
professionalism  without acknow-
ledging that some of its source may
be like the growth in the number of
fawyers—a growth that in itself is
beyond our contrel and not alrogether
bad, In the kind of real world we
face, solutions to the problems of
professionalistm will require more
imaginatico and effort than simple
exhortation.

II INCREASED PRESSURE FOR
MARKETING AND
PROFITABILITY

A second important pressare on
professiomalism has come from the
vigorous efforts of lawyers to
market their services. They have
been permitted to do this overtly for
mnore than twenty years, and many of
us welcomed the Bares decision that
permitied lawyer advertising® Wea
had worried that particularly potential
middls-income clisnts were having
difficulty knowing what tawyers
charged and which ones had an
interest in their kinds of cases, We
hoped tiiat one effect of lawyer
advertising would be ¢ overcome
that deficit in information.

But the law of unintended
consequences affects changes in
ethical standards as it does so much
of human activity. WhatTand others
did not adequately foresee was how
quickly the freedom of lawyers 50
adveriise would be seizad upon by
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lawyers and firms to justify
marketing their practices to all kinds
of potential clients, I am not second-
guessing the constirutional validity
of lawyer advertising, but what is
copstitutional  is oot inherently
consistent with professionalism.

I find that a great many lawyers
condemn the &ads they see on
televigion from the persenal {nfury
bar but simultaneously adopt 2 no-
holds-barred effort te atiract and
hold Juerative clients.  The result
seems to have been an increass in
meanness within the bar and a
decline in professional values, In
many law partnerships, the dominang
ethic has become “you eat what you
KL i.e., originating business is il
that counts. Civic activity and pro
bono work do not get much credit
under that rule unless the lawyer's
notoriety makes him or her &
rautnmaker, Few either measure or
rewartt the extent to which the
lawyer's work enhances the
COMmMUnity.

Further, when a given lawyer or
pracdice group is unhappy with its
share of firm profity under thix

model, the group simply moves
another firm, and the process
continues. Controversies over when
and what kind of active recruiting of
the former law firm's clients a
departing lawyer may undertake—
what one writer bag called the
“uthics of grabbing and leaving™ —
are almost glways unseemly and
typicalty not in the long-rut interest
of either clients or lawyers as z
profegsion.”  What is ultimately
worse, the dream of achisving broad
distribution of legal services that led
many of us o faver lawyer
advertising remains distant.

111, PRESSURES TOWARD COST
CONTROL IN OUR CLIENTS

A third real life pressure thal may
affect lawyer professionalism is the
degree of competitive pressure that
our clients new experiencs in
markets that are constantly expanding
and changing shape. Such

competition will hopefully benefit
consumers everywhere, but clients
have and will éxperience competition
in the form of a need fo control costs.
Many businesses have closed offices
and laid off managers who thought
they had liferime security. Making
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the rransition to a global econamy—
one served by the Internet for which
few rmanagers had been trained—
has been hard on many people, but
not making this transition cannot be
az alternative for clients who hope o
survive at all

Until now, lauwyers have enjoyed
relative immunity from this pressure,
but that immunity cannot last,
Among the major costs clients face
are lawyers' fees. We can talk at bar
rssociation meetings  aboui the
quality service we provide, and we
can judge that quality by internal
professional  standards, but the
witimate test of the demand for our
services is going to be whether
clients find themn worth what they
oSt That, in turm, will be
determined by standards not entrely
within oar professional control.

Indeed, clients have found ways
arourd some of our traditional

professional standards as they try to.

manage their legal costs, One such
client response has been to brng
wotk in-houss. Doing so not only
tends o permit-clients
to avoid what they see
as high law firm
biliing rates,
but it
allows
featien:d
o f
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compensation in the form of stock
and bonuses tisd more directly to the
client’s success than payment of
hourly rate bills can ever be.

Lawyers with high professionsl
standards have understandably been
concerned  about a2 loss  of
independence and  possible
overreaching associated with too
great a financial involvernent in their
clients™ affairs. On the other hand,
prafessionelism  can  seem
counterproductive if client welfare
is in fact enhanced hy better linking
lawyer compensation to the lawyers’
contributions (o the client's overall
effort, If our definition of
professionalism is not consistent
with reality as clients see it, we can
wonder how rehiable a guide our
definition really is.

IV, INCREASING
SPECIALIZATION

A fourth external reality with which
lawyers must come (0 terms ls the
importance of specialized expertise
in modern peactice.  An individual
lawyer who knows all there is to
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know about an aspect of internarional
tax law, for example, is a resource
few clients would find it worthwhile
to develop intermally. Thus, we
might predict that lawyers in private
practice are most lkely to be
retained to meet specialized nesds at
particular times,

If this analysis is correct, we should
expect to see the continued growth
of law firms with a common narne
but made up of key individuals or
practice groups that operate with
some autonomy. The phenomsnon
has & very positive side; il can allow
us to serve clients better. However,
we can predict that a bar composed
of narrow specialists will be less
unifisd around btroad professional
concerns than we like to think the
bar once was. As just one indicatar,
mambership in the Amencan Bar
Association used to be consistently
fifty percent of all lawyers; now itis
down to about thirty-five percentf
The ABA stll represents a lot of
other lawyers, but even within the
ABA, the larzest sections tend to be
those that represent specialisis
rather than general concemns'® and a
majority of lawyers seem to be
jotming more specialized bar
associations or np asgocistions at all,

Apain, this  pressure  on
vrofessionalism i3 inevitable and
resuits from forces outside our
conol, so the problems it

Iy creates will take unusual
/ imagination to address, My
own guess is that law firms wiil

be the insttutions through
which we will want to work to
make ingreased professionalism

a reality. Eventwoday, specialized
practice groups join large, multi-
city organizations in part because
of the eredibility and reputation for
quality control the firms enjoy.
Clients as well as lawyers have a

Die.._ Slake in baving our professicnal

standards encourage law firms to

Continued on page 18
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PROFESSIONALISM
corinued from page 8

exercise appropriate cootrol over
their lawyets so as to preserve and
develop the value of the reputation
that is a firm-wide—indeed, a
community-wide—asset,'! It iz
through action of those firms, then,
that practical steps to improve
professionalism might best be taken.

Y. OPTIONS PROVIDED BY
ALTERNATIVE DELIVERY OF
LEGAL SERVICES

A fifth reality underentting traditionat
professionalism may be clients'
increasing recognition that it does
not take a law schoo] graduate to do
many things that lawyers usually see
as the practice of law, Law firms
Imow that, of course, and have long
used paralegal and other support
personnel working under the lawyer
supervision ethical standards reguire,
Within an orgamizational client,
howeves, lawyer supervision need
onlybe provided if it is cost-effective
to do so. Even preparation of coust
documents can be done by mnon-
lawyers within =8 business
organization in a manner to which
our professional reqrirements cannot
effectively speak,

Nor is this avoidance of lawyers
limited to orgenizational clients,
Legal information and advice is
increasingly available to-individuals
plasning their own affairs, drafting
their own documents, and even
appearing pro se in htigation. Books
of legal information have been
around for many years, of course, but
the Internet now makes such
information pbiquitons, The Legel
Information website at Comnell Law
Scheol, for example, reccives over
eight million “hits" each week.'
Some of the contact mnay be from
lawyers, of cotrse, but others are

undoubtedly from individuals trying
to solve their own problems.

Last year in Texas, an vnauthorized
practice of law challenge against the
sale of the Quicken Family Lawyer
CD-ROM for vse by individuals
trying to draft their own legal
documents met with soceess.”
From the standpoint of lawyers, use
of such tools may seem foelisk, but
to many of our potential clients, the
difference between the cost of a CD-
ROM and alawyer-drawn inscrument
makes the wise choice clear,
Notwithstaading lawyer views, the
Texas legislature promptly took the
side of client freedom and made
citar that sale of such computer
software 1s not the unauthorized
practics of law.’* My point is not to
encourage clients to do without
lawyer services, but their desire for
choice i5 a reality we cannot ignore
in defiping what our professional
standards should be.

VI MOVE TOWARD FUBLIC
FUNDING OF LEGAL SERVICES
FOR THE POOR

The creation of the Legal Services
Corporation represents a sixth and
possibly controversial illustration of
what I believe is a pressure on
professionalism. My peint is not to
condemn the idea of publicly funded
legal services, Like many of the
developments outlined in this artcle,
such programs represented changes
in response to real public needs, My
pointhers, as 1t was in discussing the
earlier developments, is to sgy that
some desirable changes can put
unintended but real pressures on
lawyer professionalism. Here, it is
reflected in 4 reduction of lawyers’
sense of obligaton to assume
responsibilities that are properly
ours.

Model Rule 6,1 asserts that “a
lawyer should aspire to render. . .
probonopublico legal setvices ... ."”
When the rule first appearsd in the
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Kutak Commission's 1980
Discugsion Draft, however, it
demanded more. “A lawyer shall
render unpaid public intersst legal
service," the rule said, znd the
recipients of service were broadly
defined, “A lawyer may discharge
this responsibility by service in
activities for improving the law, the
legal system, or the legal profession,
or by providing professional services
to persons of limited means or to
public service groups or

organizations.” But sech lawyer

was to “make an apnual report
concerning such service to
appropriate regulatory authority, "

The bar reacted to the proposal for

.mandatory service, issued after

creation of the publicly funded
program, extraordinarily. It almost
disbanded the Kutak Commission
over the very suggestion that a
lawyer is required to give something
back to his or her community. The
absence of 2 minimum hour
requirement did not make the rule
palatable. The ABA exists to help
lawyers against such public service,
the argument seemed to be. The
ABA sent the Commission back to
the drawing boards.”

In fairness, I should note that the
case for mandatory provision of pro
tono legal services is act self-
evident to everyone, There is 2
responsible argnment that it is
morally more desirable that lawyers
volunteer such services. [ use this
example to raise a more basic poiut.
I belisve the decision to create the
Lega! Services Corporation, however
wise in the imterest of providing
quality legal services to the poor,
went & long way toward creating 2
sense in lawyers that providing legal
services to the poor was no longera
lawyer professionalism issue,
Overcoming that kind of pressure on
professionalism is likely to require
more than simple good will.
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VI EXCESSIVE CONCERN
ABOUT CONFIDENTIALITY
INSTEAD OF ITS PUBLIC
IMPACT

Our own standards for protecting
confidential client information
creates a seventh pressure on
professionalism, The ABA Model
Rules now create & wide zone of
protected information and only
limited exceptions from that
protection. Unlike the Model Code,
however, ABA Model Rule 1.6
reduces the exceptions almost to the
vanishing point.

Under the Model Code, a lawyer
could reveal confidential information
when reguired by taw or court order.
Thus, if alaw required professionals
to report cases of continuing child
abuse about which a lawyer knew,
the lawyer could be required by that
law and thus permittad by the Model
Code to make disclosures necessary

- to protect the child. Now, however,

that dilemma has at least
presumptively changed. The
Comment to Rule 1.6 notes:
‘"Whether another provision of law
supersedes Rule 1.6 is a matter of
interpretation beyond the seope of
these Rules, but a presumption
should exist against such
supersession.™®

Even more important, under the
Mode] Code a lawyer could wam a
potential victim against & client's
intention to commit any crime,
Unrder Mode! Rule 1.6, however, the
only crimes that & lawyer may wam
against are crimes that threaten the
vietim's death or substantial bodily
barm.” A lawyer who knows that
herclient plans to go to a distant city
in the indsfinite future and assault a
former business associate probably
rmay mot, Rule 1.6 says, call and
war the Likely vietim, If death or
substantial bodily harm is not
“Imminent,” the lawyer must kecp
the secret safe, ‘

FALL 200t + YOIR DIRE

As is true with so many of the
pressures on professionalism, one
can argne that such ngorous
protection of confidential client
informatien protects clients interest
and thus is well within the
profassionalism tradition. However,
interestingly, some of the most
zealous advocates of striet
confidentiality have not been the
eriminal defense lawyers whose
violent clients appear in most of the
hypotheticals; they have been
corporate lawyers, some of whose
clients make a lot of their money
skating on the thin edge of crimina!
and fraudulent conduct that virtually
no definition of professionalism
would let 2 lawyer sssist.

A bit of the history of the
development of Rule 1.6 belps make
the point, When the Kutak
Commission considered the balance
to be struck between confidentiality
and public .protection, it proposed
two occasions for lawyer disclosure
in addition to those finally adopted.
Those were, first, “to prevent the
client from committing a criminal or
fraudulent act that the lewyer
reasonably believes is likely toresult
in . . . substantial injury to the
fnancial interests or property of
another,” and second, *'to rectify the
consequences of 2 client's criminal
or fraudulent act in the furtherance
of which the lawyer's services had
been used."® It was the provision
about protecting the public against
significant financial frand that wes
deleted by the ABA House of
Delegates. It thus is another one of
the classic stories of the Kutak
Commission's good beginnings
ultimately defeated by Ilawyerss
voting in whatclearly seems to have
been 8 perversion of any tue sense
of professionalism.

Of course, ironically, Rule 1.6 that
we have been discussing has proved
to be the least influential of the
Model Rules as the states have
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considered what they should demand
of their own lawyers. Over thiry
jurisdictions, for exampls, stil
permit a lawyer to disclose the
client's intsntion to commit any
crime. Ten states require—not
simply permit—disclosure of the
intent to commit & critne threatening
death or substantial bodily injury.
Forty states permit a lawyer to
disclose & client's intent to commit &
criminal financial frand, a result
again directly contrary to the ABA
ruje. ®

The conclusion I draw from these
developments is that, if anything,
lawyers acting at a national level
have lost touch with what the public
thinks our professional standards
should be. At least imsofar as
protection  of  confidential
information is cencemed, when
lawyers have tried to write the rules
the result has been far different than
when judges or legisiators wrote the
rules.

| VL THE TRANSFORMATION

OF THE LAWYER DISCIPLINE
SYSTEM

The eighth and final pressure on
professionalism I will outline hers
arises from the move to increasingly
detatled lawyer discipline codes that
began with adoption of the ABA
Model Code in 1969. Once again,
the objective was sound. Prior to
1969, the AB A Canons of Ethicshad
provided challenging rhetoric but
little Teal guidance either to lawyers
or disciplinary counsel. State bars
could arbitrarily impose disciplinary
sctions on lawyers with unpopular
palitical views,® or others found to
have engaged in “conduct
unbceoming a lawyer.” Thus, the
promulgation of detailed standards
that gave lawyers fair waming and
due process was a wise and
appropriate development,

" 'The effect of the move from general

aspirations to detailed standards,
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however, in the minds of many
became a move from a reach for

professionalism to a search for

loopholes that would justify lower
and lowsr standsrds of behavior,
The “law of unintended conse-
quences” was at work ouce agaiz, I,
forope, would not call for a return to
the days of arbitrary discipline just
to geta higher level of aspiration, but
the challenge of iIncreasing
professionalismy in a world of
detailed, rule-based discipline is &
real one,

The pressure is even greater when it
15 associated with the declining
effectiveness of the Jawyer discipline
system in many jurisdictions.
Certainly, the need for an effective
discipline systera has never been
greater, Discipline that removes a
lawyer'a license to practice protects
futnre clients esnd third partes
against at least some of the harm that
lawyer might do. Effective discipline
meets & need that no after-the-fact
malpractics remedy can match,

However, the present state of lawyer
discipling leaves a great deal to be
desired, If iz true that over the last
thirty years or so almost all states
have adopted = discipline system
that uses full-time professional
prosscutors and investigators. That
has been anessential step, Discipline
committees in most jurisdictions,
however, rocmain composed of
volunteer lawyers who simply do
not bave the time to bear cases
expeditiously now that the bar hag
tripled in size over tweaty-fGve
years.

At the tisk of trying to prove a point
with an agecdote, I would mention a
factually very simple case that [ have
beer foliowing from & distance with
some bBorror, The alleged lawyer
misconduct occurred over five years
ago. It took over two years for the
discipline agency even to bring the
cass to hearing because of the

backiog of other matters on its
agenda, The hearing board held four
days of hearings but those four days
had to be scheduled over almost a
twelve month period because of the
conflicting and busy schedules of
the volunteer board members. The
board then gave the lawyer another
year, including extensions of time,
in which to file supplemental
materials, and took over fifteen
months in which to write its own
opinion. All the while, the lawyer
remained eligible to continue in
practice and potentially injure
bundreds of additional clients.

Because the proceedings are
confidentia], the complaining client
was not permitted to attend the
hearings—except to give his own
testimony-—or even learn what the
lawyer offered as his version of what
bappened in the course of their
relationship. And, even though the
client believes the hoard now has
made some finding against the
lawyer, he is prohibited from
knowing what that finding is, at least
unti] a reviewing court acts on the
matter at sorne tirne yet farther in the
future.

Nothing here is meant to cast doubt
on the sincerity or professionalism
of those involved in lawyer
discipline. What I simply mean is
that none. of us should be surprised
when & system still staffed heavily
by wvoleateers is ineffective in
regulating the conduct of close to a
million lawyers who every day
handle other people’s money and are
in a position to engage in acts of
tnisconduct that justfy imposition
of sapctions, Nor should we be
surprised that clients victimized by
lawyers do not feel themselves
helped by a system whose
proceedings remain largely hidden
from their view.

The McKay Report, appraved by the

_ABA House of Delegates in A ugust
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1991, recommended creating a
professionally staffed system within
whichaclient could file a charge and
get a decision ordering payment of
damages 45 well as see traditional
discipline imposed. That kind of
system has not yet been created in
any jurisdiction of which I am aware,
but without something clasely
approaching it, I believe we will lack
the leverage with which to force our
brothers and sisters at the bar to take
professional obligations seriously,
It should not surprise us, then, when

they then teke obligations of
professionalism even less seriously.
IX. CONCLUSION

It has not been my intention to
depress readers of this article. The
tagk set forth by the conference for
which the articie was prepared is
appropriate—indeed essential—if a
sense of lawyer professionalism is to
be enhanced, My object has been to

- encourage lawyers to get real—to

see that the challenge of improving
professionalism will require more
than words, Further, I hope I have

‘suggested that we be modest about

our expectations of success; the law
of unintended consequences has
frustrated meny previous attempts to
achieve our purpose. If we actwitha
gense of realism and care, however,
we may be able to look back on our
efforts with pride that we have made
a pogitive difference——both for our
own contemporaries and for our
children’s children, s
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held February 25-26, 2000, and is
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Morgan and the University of
Arkansas at Litle Rock Law
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A Judge’s Role in Promoting Professionalism
Honorable Stewart G, Pollock, New Jersey Supreme Court

What is a judge's role in promoting and encouraging professionalism?
That's a fair question to someone who has been on the bench for 20 years. Perhaps
I should be able to provide a quick snappy answer, Yet, I hesitate. How.should
judges behave? How should they treat lawyers, litigants, members of the public,
court personnel? These are probing questions deserving of careful consideration.

Of this much I am certain, I know a good judge when I see one, So, perhaps
the best way to begin to answer the preceding questions is to provide an example.
The best trial judge before whom I ever appeared was the late Alexander T,
Waugh I appeared before him in every conceivable kind of court procecdmg
jury trials, non-jury trials, motions, administrative matters. He was the assignment
judge when I was the President of the Morris County Bar Association, and we
often worked on matters concerning bench bar relations,

Not once did Judge Waugh ever use his gavel Not once did he ever raise
his voice. His demeanor was enough for everyone in the courtroom to know how
to behave: The lesson to be learned from Judge Waugh is that judges should teach
by example. Civility trickles down from the top. Whether a Judge sits in a
municipal court, superior court, or the supreme court, the judge's role is fo create
an atmosphere of civility in the courtroom. Judges can create that atmos;)here in
various ways.

Here are ten sggestions, in no particular order; examples of how judges can
set the right atmosphere in a courtroom:

+ Number 1, judges shall not allow cell phones in the courtroom,

+ Number 2, judges shall not call lawyers on one side of the case by their
first name while addressing the other side more formally.

+ No. 3, judges shall not tolerate abusive ¢ross-examination.

+ No. 4, Judges shall correct a lawyer who throws a book on the counsel
table or kicks courtroom furniture,

+ No. 5, Judges shall neither slouch in their chairs, nor permit lawyers to
siouch in theirs, -

2000 Nev Jersey Commission on Professmnalism in the lLaw,
. Cémmentary on Professionallsm
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+ No, 6, Judges shall treat everyone : lawyers, litigants, witnesses, court
empioyccs and members of the public courteously without regard to

race, religion, color or economic status,
+ No. 7, Judges shall be punctual.

+ No. 8, Judges shall correct discovery abuse when it occurs evep_ifit
means taking telephone calls from lawyers who are taking depositions.

+ And No, 9, Judges shall treat la\ﬁ;y‘fers as they would want to be treated
themselves,

No. 10, is up to you.

I know my list is incomplete and that yours, if you made one, would be
better. Implicit in my list, is the premise that judges should lead by example. They
should correct bad behavior and reward good behavior. It may come as a shock to
some and a disappointment to others, but the fact is, you do not need to be a legal
genius to be a good judge. The constitution does not require that judges be on law
review or in the upper ten percent of their class. If someone is a legal genius, but
does not respect the inherent dignity of litigants, no matter how shabby their
clothes or broken their English, that person is worse than a bad judge.

On the other hand, someone who may havé struggled through law school,
but who starts court on time, treats lawyers and litigants respectfully and renders
fair and reasonabie decisions according to law, is not just a good judge but a great
Jjudge. In advancing the cause of professionalism, trial judges will have greater
opportunities than appellate judges. When members of the Bar tell me horror
stories about unprofessional conduct by judges the stories usually focus on
proceedings ir the trial courts, most often conceming discovery.

The higher lawyers proceed in the judicial system the better they behave. In
my years on the Supreme Court I found that counsel are terminally polite, Still,
even in the Supreme Court an occasion will arise to encourage or comment on
. professional conduct, For example, in the case of State v, W.K. our court recently
complimented Assistant Hudson County Prosecutor Susan B. Guess, for
acknowledging that the Appellate Division had imposed a longer sentence than the
state had sought, Similarly, when the case is well briefed or well tried by both
sides a court appropriately may recognize counsel's performance.

What can the bench and the bar do to make things better? First, we can
recognize that a shared set of values demonstrates respect for each other and for
the judicial process, The central moral tradition of judges and lawyers is honoring
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the procedures and institutions of the law. We should revitalize the ideal of the
law as a public profession,

The renaissance of professionalism has begun., The Supreme Court has
approved the New Jersey Commission on Professionalism, chaired by Dean
Riccio. The Court has also approved the establishment of professionahgm
counseling programs to be operated by county bar associations in conjunction with
the New Jersey Commission on Professionalism.

In my home county, Moris County, the Bar Association has established a
professionalism committee chaired by Edward Broderick. Under the committee's
procedure, a judge or a lawyer may file a grievance about another judge or lawyer.

The committee assigns a team of two members to meet with a Jawyer or judge and
report back to the full committee, The idea is not for the committee to humiliate
the subject of the complaint or for the committee's members to become legal
policeman. Rather, the commitiee tries to remind the subjects that they are
privileged to be lawyers and judges, and that anything that harms the profession
harms all lawyers and judges. So far the committee has processed two complaints,
one involving a judge and the other involving a'lawyer,

My time is just about up on this panel and on the court. So I would like to take
the remaining seconds allocated to me to thank the members of the bench and the
bar for the 20 most wonderful years of my life. In a few months I shall leave the
position that I love to retumn to the profession that I love. With the end in sight, I
thank you for your arguments and your briefs, your respect and friendship, anid for
your professionalism.

Justice Pollock served on the New Jersey Supreme Court for over 20 years until his retirement in
Septermber 1999, This article was adapted from remarks given during a professionalism seminar
at the 1999 Annual Meeting of the New Jersey State Bar Association,

57 Page 77 of 427




UTIATION HEWS JARUARY 2050 YOL 18, NO.1

Trial Judges Behaving Badly

Appeals courts reverse jury verdicts for hastile conduct

LA s judges” hostbe trenimeat of,
ond meddierome Enterferense with,
counsel resulted in (o recent sppeilnte
court revertolt, one jiote end one federul,

A Now Jerrey nppellite eoud reversed
251,17 niilfion jury verdlet and
remanded the case 1o ¢ dliferenl Judgs.
Mercer v, Weyerhaeuser Co. The tppels
Eale court was extremely erditcal of trial
cour, Judgs E. Sievanson Fluhury's
sctions, comments, 2rd teatmens of
defense countzl, The Judge's cenduct
was nol rlsed during teil, or 1a defen-
dania’ postetriak matlans, bt was riised
in defendants' appeal,

The appeifuts court focused on
whether Judge Fluharty's conduct “went
over the lise.” and whether ha abused his
diseretlon, In & 37-page oplnlon, the
appenls coun clied numerous tnstances

of the judpe’s rode or stherwlse Insppro

Ppriato Behivlor,

ORAN F. WimNG
Lrriaanion News Axocats Eoren

explatn or defend himself orto plues
on the reéord hig thoughts about the trial
or the behavior of counsel, Thly wasa
“hotly contested matter,” wicd over (7
trial duys, Scarnmelfs says, "Thers are
many instances in the rough-and-tomble
of x irlal whare there ko disigreemenu
between counssel themseivas and the
judpe. Sometimes peoyonlitics Interacy”
32y Scarunelis,

Scaramellx believes thet » Judge hat
1o be pives adcqums power 1o exercise
cantrol over the courrnora, “If yot strip
that power frem the Jodge, you wilt have
badlam. The rppellae court's dectsion
wus “very priticipied” howeves, and the
sppellacs court “did what it thooght
wat fult 1o the punies” Scaramellz says,
"1 respect the llne drawn by the nppels
Jats coun, but 1 would heve drawn 2
different Hnet

Tha United

The court sated

Staras Coury of

that the Irinl judge
frade pume s g
tuiiows  commenls

Tie trial judge “failed utterly' to
relan example of fudicial

Appeals for the
Sixth Clreult alse
vacated u Jury's

that wers detdmen-  {emperament and impartiallty, and  verdlet beaayse

taj to defensa coun.

cridclzed the tris
judge for his Jactal

{o aflow competent lawyers to
stland herelienli It proceed in thelr preferred fastilan,
the appeals conrt sald.

of {ineppropriate
behavlor of the
trial judge, Natfon-
wide Mutaal Fire

sxpression  amd

Inx. Co. w Ford

eversil  dameaner,

for constantly bermting defenze counsel
in the Jury's presence., and {or repeatedly
in¥inuating thet the jory knew mere-than
defense counael, The eppellate court had
the benefit af being able 1o raview
videotspe of the tefal,

The judge's lecturing of defense
counsel sbout e rules of evidance ind
hir mklng over sxaninations of wh.
nesses for defcne counsel created the
unmlstokeble impression tha! defense
counsel 814 not Know whal she was
doing, the appeltste court sald, The
Judge's actlons telegraphed 1o the jury
that he did not reapect defense coynsel's
fege) ability. In the cnd, the sppelfate
covrt could rot uphald the fury's rerdict
becawse 1L ¥, jeeked any centitude thet
the jury determined the cesz on ils mere
it Rloe.

Ann C. Slnger, Westmont, N, the

. defense counsel who was the object of

the trial judpe’s dtdes, comments anly
that “the appellaie cown appropriotsly
addressed the problem.”
Corlo Scaramelia, Cherry Hill, MY,
plainibffs' counsel, argues duulhelﬂal
judge did not hove o oppartunkty 10

Moter Co, 1t
remended & producy fablilty subrops-
\lon acdon for & new trial, dia te the
wial court Judge's abuse of dherstlon.

‘The appeliate court found that the
actionu o the trisl count fudpe, Joseph B,
Kinneary, sonatituted bivs, it clied his
six Interropions of phlnltiry counael’s
openlng statemsat, 13 comptred witha
¢ingle Interruption of defenss counsel's
opening stateraeat; interruptians of
plalntdfr’s counsel's witmess wraminas
tionx; crosp-exzminatlon of plalnif s
whreseer; the infemperete tns gad con-
teat of the questions eaked of plalnjif's
counsel; and ruggestions to defente
cquasel 1o object.

The Skxth Circult faled thal the judge
ir he “'governess of the tixl” whe must
tiwaye cemain cxim, fudlcielty dlspas-
slongte, and impartie, and who should
sedulously aveld il appearancis of
advoccy, The trial Judge "falled utteriy”
1o st ah exampie of Judiclal tampars
ment und impartislity, kod to eHow com-
pelent lawyers 1o proceed in thelre pre.
ferred fashlon, the appeals cour said.

Anthony J. Damelio, Clevelind, couns
sel for Natonwlde, believes that the

curmulitive effect of the il judge's
acilony took the appellats court “over the
rdge” farcing s reversal. Demelio states
that a3 a tedad Eawyes, his undeslying con-
cerm wag what to do Lo protect his clieat’s
interest and the resvrd when be reslized
thit ha was uying the ceea for the uppel-
Isle cours knd nat for the jury, Dumelle
thought fang and

Section of Liugation leaders find the
g cases slgmificant in two respeets.
First, basing sn appedl on the behevio
af o trind judge 13- "ow percentige arg-
ment” sayr Weher H. Sargéng, Colorado
Springs, CO, Appeliate Practice Com-
miites Co-Chair, “Appeilate counts are
usualty reductant o publiciy dlscipline

fower court Judpes

baud  shout  his

through thelr writ-

appesl,

"Laues of judicht
misconduct must tot
be asseried unless
there Is & bons Dde
belief that thay have

ten oplnibas ) he

“irsues of judicial miscanduct adds,
ntiest rot be wxseried nnless there
ir a bona fide belief that
they fave merft?

Secord, the cases
1luatrate & ragret-
mhble faztof llfe,
1nys Timathy I,

Thomaon,

merit If an appesl I
based, In pan, on x
judge’s condoey, it must net be handled

tightly, becayts the tnteprity of the judi

clary It 40 Imporisand concerm thit we e

lawyers alk nesd to foster tnd malouin,”
iays Damelio,

James W, Wiggis, 1T, Columbus, OH,
counac! for Ford Mator Compazny, sayd
that judges have exmmaondineiy dificuly
jobs, He assorts that the tal judge
becams frustrated with the kength of
ma that Nationwlde ook to prove lu
ease, "Judge Kinneary believes In

tecamlined caaa, eypesialty when the
Jury is1a the box, He fs zouiely swarc
of the difficulty that jurers face baluwing
their ebligrtons with thelr professlon]

Phoeals, Trist
Practice Committes Co-Chabr "Unfostu.
nalely, It seems that (in 1ama cases) the
jonger thit a Judge has been on the
beneh, tha more rude and fnsensitive he
o she becomes. The vart majosity of
judpes are perfectly clvil and behave
appropriately, Repeetiably, there s 1
few who have forgouten whitbiz o be
lawyer, and make dfe misenble. The
uick for the trie} Tewyer I3 to not el s
Judge’s lack of professionslism impact
the Job you hove te de* ©

Cliatlona:
Mercer v Weyerfioenser Co., 1999
WL 845267 {N.J, Super. App, Div. July

and/or private Fves”
The Sinth Cireult “went a Little overs 13, 19993,
board,” Wiggin contends, “It Is dmos un- Notionwide Minua! Fire Ing, Co, v.
precedented forx ¢lvil ewse tobe reversed  Ford Moter Co,, No. §7-3548, IF95 U3,
based on fudicld mbsconduct” he dds. Lexis 7674 {Apr. 22, 1999).
Etlquette Rules
Apply to Judges, Too

belng patient and- dellxrate,

prajudice or bias,

Canon 3A(3) of the Code of Condact for United States Judpes
requires thet » Judge be “pallent, dignified, respectful, and coune-
ous to Htigants, jurors, witneszes, lawye.n and others with whom
the Judga deals In an officlel capacity, . . M’ The commentary
explains that 1 judza has a duty to hear all proceedings falrly and
with patience, This duty is not Inconsistent wiih the duty to dispose
of cases prompily, Courts can be ¢fficfent and buslneas]ikc white

A judge aiso has the dury to eetIn 4 menner that promotes pub]w
confidencs in the integrity and impantiatity of the judiciary, The
commsniary ciles as u specific example the judge's duty 1o be
reapectiul of others, which Includes responsiklilty to aveoid com-
ment or behavlor that can retsonubly ba interpreted =3 mandfestiog

@ 2000 Litigation News,

1L

59

Page 78 of 427



_Are You Tired of
Lawyer Jokes?

Marcia Paul
A (ZUOCHifing (’LU[[![} e know that the stereotypes of lawyers that
) pervade the media are jUst that, sterectynas
emong [g;werg is an unassailable not all-inclusive characterizations. The media

may exaggerate the sterzotype 10 some extent but we
are collecuvely the reot of it and only by changng our

])TU])OS!&OR, !f(l’» coun.mr‘argzmzent own condugl can we succeed in praduatly changing the

; . ublic pesrception, Evan apart from that perception is
COU[d beﬂshﬂonsd, i wauld {78 fhe questionpo( what we gemar\d of oursaives. There
. . . is nothing inherent in being a lawyer that should, b
alin f 0 aﬁ”dﬂng mot [18!‘ } IOOd or 9!)}713 P deﬁn'ltiorf produce the kinfi of contentious conduc{
s . that increasingly seams o pervade our profession,
We have all heard time and agein notwithstanding systemic efforts to effect behavioral
. ) change, It seems apparent that our jives wouid be
that _Tf'wB want Lo SZO_[} bEUig the butt Qf rnare pleasant, our clients would be better sarved,
and we would increase respact for our justice system,
]””{J’ers’jokes, we must change our if we were each a little less strident, a litle maore

tolerant, and a lot maore respectiut of each other The
open question is how best te accomptishs that

] . Ou the Meaning of “Civility”

P E."CGJ-’UQ(J- b:}’ SGClE@i Ta begiy, we need to define our goal. Simply to say
that lavnyers should exhibit “civility” to one another
to judges, and to clients, is rather armorphous. ¥hat is
civility to one may be incvility to another { survey=o
saveral dictionaries and thesauruses for an approprate
dafinition of “chility” and was surprised re lzam which
definlions are considered obsolzte, and which are
current. Amang the obsolete ores ware “akegance
1o 2 social order” and “civil government or policy”,
Among those deemed current, | found "the bare
cbservance of the forms of accepted social behavior”.
The latter struck me as insuficient for present purposes
for fwo reasons: a "bare nerm™ is far too little to aspire
to. Second, "accepted sodial behavior” is obviously
defined by the society in which it is measured;
if lawyers today do not treat one another
with sufficient respect, that may weil
be the norm, but it should not be
the benchmark we strive for,

own behavior and thus, the way we are

The cbsulete defintions are more
helpfid. The concept of allegiance ¢ a
sacial order is, after ail, tha foundation of
a bar system. Lawyers take bar examns to
measure compatency ang sthics: they subscnbe
to standards of conduct and professionalism in order
to be admitted to the bars of states, courts, and bar
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associations; and our entire judicial system is a social
order of sorts: These obsoleia definitions alse hark
back 10 the word "civil” from which the word "ciiity”
is derived. Once again, dictiorary definitions provide a
useful framework. Civil means, among other things: “of
ar relating 10 dlizens in their interrefations with ane
ancther orwith the state”; or "pertaining to a citizen
in his relations to s fellow ciizens or to the state™.
These "obsolete” definitions are more useful for present
purposes, because they look to the role of the individ-
uzl (here the lawyer) not just with referenca to other
lawyers, but with reference to the other members of
the community who make up the "chvitas®, o.g. chents,
government, judges, juries and society at large. Each
of these members of the community play a role in
how we behave and are paercaived, and if we are to
effect change, it must be throughout that community.

The Line Befween Advocale and Adversary

| egin with the interactions between and arnong
atforneys, outside the presence of judge or jucy or
even the client As z litigator, most of my time | have
an “adversary” - the lavyer who represents the client
an the other side. 1 know that that lawyer is not truly
my adversary, it is rathar our chents who are at odds.
MNanethelass, we all have a natural tendency to adopt,
to some gxtent, our own client’s view of right and
wrong {I remember when | first discovered, as z
relativaly young lawyer, that my most objective view
of the strength of my client’s position was generally
towards the beginning, before } was fully invested in
the clert’s view of the case), Perhaps this personifica-
tion is necessary for effective advocacy and perbaps
it 1 unavoidable, but it ignores the fact that we are
not only represenatives of or advocates far cur
clients, we function as part of the systern or "social
order" itself, Personalizing the a2dversary relationship
unsecessadly imits our role and our effectiveness.

When are the borders of cur “advocate” role
transgressed the most? Probably when in front
cf a judge. as vie are the vaice of our client’s interast;
and also in the presence of our clients. as that is the
behavior wa believe they expect.

In what circumstances do these adversarial
tendencies play least? Perhaps when you are a
mmamber of a relatively small bar-—whether defined
geopraphucaly or by a particular practice area——-and
therefore you know that you will deal, again and
again, with the sams laveyer sither on the same or

opposite sides of a case. This is a litipator’'s perspective,

But tawyers do not just deal with each other in
itigation. They deal across a negotiating table. They
d=zi on bahaif of their clients with lawyers employed
by the government. Sometimas they are emplayad
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by the government or are in-house lawyers
employed by the clisnt

Are littgators more prone to over-identification
with the client or more “zeajous” advocacy

{or “uncivil” behavior) than athers? An informal
survey of my colleagues suppests not. Indeed, many
say that the absence of a judge 1o twrn to when
reasonable minds rright differ can actually enhance
hostility (and consequent fack of courtesy). Others
attribute the perceived arrogance of some govarnment
fawyars to the absence of a living, breathing diient

as such, with his or ber own agenda. And surely it
is harder for an in-house lavyer to overcome the
identification with hiz or her ciient, as sfhe is not oniy
beholden to his or her employer in 2 different way.
but alsc knows the business people, the overall
business needs, the industry, and the impact of a
particular dispute or deal on the client

Does the number of ysars an attorney has been
practicing rmake a difference? Certainly mast
lawyers are more strident in their early years at the
bar than they are later on, perhaps becausa they
telieve that they rmust corne on more aggressively

10 be taken sericusly, or because of insecurity. But

any change over time is generalty just relative 1o a
particular Fawyer's style. Lawyers fashion their styles
based upon the role models they encaunter. A
lawyer who is discourteous to other lawyers sarly on
is fkely to continue the practice unless forced to stop.
Anvitat aspect of our professian is the diversity of the
personalities it attracts, So long as that diversity exdisis,
there will be differences between the level of cvifity
exhibited among fawyars. But there is a fine line
between the permissible rangs of style and impermis-
sible conduct. When the lawyer's role is solely
advising the client, the consequences of advocacy fall to
the side. But the moment we engage in representative
behavior on behall of our clients, it does not seem

to matter whether our interrelationships are in the
context of llfigation or a corporate deal, whether we
have many chents or just ane, or who that diant is.

ft is the fevel of personalization and, to some extant,
the personality of the lawyer that dictate behavior
Therefore, it is at least thegretically within the power
of each lawyer to increase his or her level of civility

What 0f The Role of the Client?

We have all heard that part of the way we behive as
lawyers vis-a-vis other lawyars is a function of what
our clients expect forn us, and there is probably some
measure of truth in thal. For this reason, many lawvyers
{end | include myself armong thera) vAll sometimes
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Lawyer Jokes continued from page 9.

be more strident in their positions when the cient

is present, than when the client is not But a client's
expectations are a function of the norm, and redefining
the norr should modify those expectations,

If advocates exhibit more or less the same amount

of civility the playing field is level. But there is a lurking
fear that if we act civilly to our adversary and the
behavioris not reciprocal, a client may believe that the
adversary’s lawver is the more eflective one, While
that may be the perception, it is not always or even
usually the case and explaining your style to clients in
advance, may disabuse them of that notion. We have
all encountered cients who want us to behave Jess
cordially and to be less accommodating than we want
o be, In those drcumstances, civility “codes” that- we
can be held accountable to, may help to persuade the
client to see it our way.

It is also true that reciprocal courtesies between the
lawyars may migrate to the dient-to-client relationship.
If the dispute is viewed as a business not a personal
one, or if the deal [s perceived as mutually benefical,
then the lawyears are simply part of the system,
engaged in etther dispute resolution or papering the
deal in a constructive manner. On the other hand, we
have alf been in situations where the levet of hostility
between the attomeys bacomes counterproductive
and the settiement of the case or the rasolution of
comentious issties s best accompilshed client-to-client
on a business basis without advocate trappings.

There are aiways going to be personality clashes and
personality clicks, What works best in a particular case
or matter is a function of who we are as people, how
we refate to a parlicular adversary, the demands of
our dients, and unrelated stresses that wend their way
into our professional dealings, Simply trying to justify
otherwise unjustifisble behavior by laying the blame

at the client’s doorstep, howaver, should not be an
acceplable answer

The Role of the Judge

I hava heard many lawyers say, increasingly in recent
years, that they believe that judpes are at least in part
to blame for the "dedvilization” of the bar, because
they allow us to get away with unacceptable behavior,
That seems odd al a time when judges are far more
inclined to grant sanctions than they have bean in the
past, or to publicly embarrass—if not discipline—
fawyers who are chronic malfeasants,

A judge's willingness to intercede has, at a bare
minimumm, a prophylactic effect on lawyers' conduct.
We have all encountered some Judges who have zero
telerance for ad horninen attacks in the courtroom-
or wha raise the prospect of Rule | | sanctions even
* when the lawyers themselves are mum on point. But

63

does that behavior actually improve the day-to-day
interactions between and ameng attomeys or result in
a greater degree of civiity between them when out of
the judge's earshot] ! believe that it does. Perhaps

it i child-like that we need the scepter of punishment
to behava like civil human beings but, in my own
experience, the more activist the judge in policing
lawyers’ conduct the less the need for actual
intervention, Judges set the tone, There are very few
fitigators who, if asked, would honestly say that they
preferto tey a case before a judge who gives them

a fair amount of leeway, rather than one who tightly
certrols the courtroom. Given less room to'
transgress, the urge to do 5o s stifled. And judges
not only have the power to impose sanctions, they
can also act in other ways that set a tone for the
lawyers who appear bsfore them, | know of more
than one judge who has publicly stated that, absent
special circumstances, sthe will deny a temporary
restraining order sought on the Friday afternoon
before a holiday weekend, simply because it appears
that it was brought then for tactlcal advantage.

What is it about the way our systermn currently operates
that seems to have incressed the arnount of incivility
notwithstanding the avallabflity of sanctions and more
judiclal acthvismi To some extent, the more active a
judge is in 2 case and the more sthe knows the issues,
the parties and the lawyers, the more effective s/he
can be at preventing discourtecus conduct. To the
extent that changes in the Federal Rules or in state
procedures leave the fitigants on thelr own or with 2
series of different referees for discovery disputes, the
Jess continuity the judge has with the case and the fess
able s/he Is ta control it. Likewise, the more crowded
the docket of the judge, the less time s/he has to .
understand how the interaction among the |awyers
may be impeding the case. The individual case assign-
ment systern certainly helps, By way of contrast, my
own experiences in “rocket docket” courts suggest that
appearing before a different magistrate judge each
week results in a lack of continuity that can leave the
judge diueless as to aberrant behavior patterns. It is no
more fair to place the blame on the judges, however,
than to blarme the client as, to return to our definitional
predicates, each lawyer Is charged with behavingin a
civil manner to each facet of the legal community, and
whila resorting to judicil interaction rnay sometimes
be necessary, it should be a fast resort.

Why Do We Behave Differently In Front

of a Judge or Jury?

By and large, lawyers act with civility before judges,
not only it the sense of treating them civilly as human
beings, but out of respect for their office and what
thiy symbolize. Interrupting a judge is something
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that few of us do and live to tall the tale. We always
caution witnesses that if the judge asks a question,
sfhe should immediately stop, look the judge in the eve,
and respond."'We need to fullow that advice ourselves.
One of the tocls of effective advocacy Is to use your
response to ajudge’s question as a vehicle to make
your own points, but it is certain to annoy the judge if
you do not also directly answer the question.

Respect for the judge also extends to respect for the
courtroon: as the place where justice is dispensed,
While judges have differing fevels of tolerance, canver-
sations in the courtroom while walting to argue or to
approach the bench, are not just distracting, they are
rude. | am invariably frustrated by being forced to
leave my cell phone and, in some jurisdictions, my
palm pilot, in the marshalls office in the lobby of the
courthouse; | feel like | am being treated like a child.
But having been in courthouses where that is not

the case, and hearing an assoriment of jangling cell
phenes in the courtroom, | grudgingly accept the
need for the restriction, Some judges have shorter
fuses than others and the line between contemptuous
conduct and unchil conduct may be a hazy one, but
the heart of the problem does not lie in how we
behave in front of judges: that is where lawyers
behave the best. It Is when the judge Is not present
that the rules of civility braak down,

Likewise, lawyer conduct is generally more temperad
in front of a jury. Although el jury tras consume a
relatively smaf part of most of our practices, we all are
more deferential to adversary counsel and adversaries
themsehes in front of a jury, than we are in fts absence.
We do that because we know how jurors react: as a
cross-section of our respective communities, they do
nat like uncivil behavior and they are quick to netice it
Having served as a juror myself,| found the perspective
interesting: ! saw the lawyers as extensions of thalr
respective clients and assumed that they were reflecting
their dients’ attitudes towards the case. | looked for
faclal expressions when the other was arguing to
tedegraph disdain or disbelief | watched for body
tanguage that would indicate something other than
respect for each other or the system, That it is not just
the presence of the judge but the jury itseil that affects
our behavior, is illustrated by practice in our New
York state court system. where jurors are frequently
selected in the absence of a judge, | have obsarved
that lawyers in these circumstances similarfy modulate
their behavior before the juror pool, Thus, the idea
that jurars will frown upon a lawyer's discourteous
behavior and perhaps hald it against his or her client
is a deterrent in and of itself

How do we square a juror’s disceming perspective—
looking askance at unprofessional or discourteous
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conduct—with the notion that jurors, as members of
the broader community, watch television programs and
flock to movies in which fawyers engage in disreputable
or otherwise uncvil conduct!? As a firm believer in
the jury systern, | also believe that jurors take their
roles very serfoushy they step out of sodiety at large,
and they too become isvested in the system and in
their own role in the process. Having done so, they
do not like showmanship and they expect lawyers to
respect the dignity of the process,

0f Codes and Eaforcement

The emergence of "Civility Codes"—rules or
standards desigred to improve fawyers’ level of chility
—may be traced to Chief Justice Warren Burger's
[984 speech to the ABA, decrying 2 general decline
in professionalism among lawyers. The eadly 1980’
saw many changes in the legal profession, e.g. the first
demises of stalwart law firms and revolving door
partnerships. in the past two decades, we have moved
away from a self-perception of lawyers as a collegial
fraternity (pardon the word),
to the faw as 2 quintessentia!
service business. It is no
caincidence that courtesy
began to decline at about
the same time,

One product of Justice
Burger’s comments was the
adoption by various state
bar associations and courts
of Civility Codes to try 1o
repulate aberrant conduct,
Some of these Codes are
“aspirational”, rather than
mandatory, and their language, in marny instances,
leaves room for subjective Interpretation, | mentioned
at the outset that arpuing against increased civility is

fike attacking motherhood, but there is no shortage of
eritiques of these various Codes, whether aspirational
or mandatory. Part of the problem is that the line
between unethical conduct and uncivil conduct is a
dfficult one %o draw It is atse inherently difficult to define
what are necessarily subjective behavioral standards. A
particular interssting eritique in 25 U, Dayton L Rew,
151 Comment "Civility Codes:The Newest Weapons
in the 'Civil"War Over Proper Attomey Conduct
Regulations Miss Their Mark' by Brenda Smith, queries
whether these chvility codes serve any purpose at all
The author argues, inter alio, that they overlap with
existing disciplinary rules and, to the extent that they
do not, it would be preferable to expand the rules,
rather than pastting loasely-worded aspirational

We cannot change sociely’s view
of lawyers unless we change
the siereotype and we cannot
change the stereotype withou

changing our own behavior.

Continted on page 17,
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is out of order,he proclaims “You're out of orderi
You're out of arder The whole irial is out of orderd”

While Kirkland's portrayal may be the pinnacle of
attorney incivility in then clfems; the trisatment the
judiciary sometimes receivés on screen is hardly
better; At one point during the movie, the judge
atternpts to restore order, by stating “Gentlemen,
need | remind you we are in a court of lawt”
Unfortunately, hie Is firing a gun Into the ceiling while
he s making the statement. Sudh is the way things
sometimes are partrayed in Hollywood,

Obvioysly; chvillty encormpasses an attorney's dealings
with his.or her dliants, And It entalls more than simply
keepmg a cEIentlnfgrm:;d- zeafous representation and
returning phone. calls p;gmpﬂy it also covers the
manner in which you help your dlients through what
Is usually a very difficult time: for them. For maost
people, litigation Is a new and unknown world, It is
important to fake the time to walk them through the
process in 2 manner they will understand. In the movie

Amistad, John Quincy Adamms, portrayed by Anthony
Hopkins, does this by explaining the trial tactics he will
use 10 an ex-slave seeking to retain Adams to represent
imprisoned and frightened slaves kidnapped from
Affica and charged with rebeliion aboard 2 slave ship.
Tossing technical explanations aside, Adams explains
“When | was an attorney a long time ago as a young
man, | realized, after much trial and error that, in 2
courtroom, whoever telis the best story, wins,'

Though civility is the comerstone of professtonalism
in the pr.zr:t:ce of law, it is net taught in law school
indeed, seerning incivility can dominate the curriculum
in some Hollywood law schools—as demonstrated .
in The Poper Chase by the didlogue between Professdr
Kingsfield, portrayad Byjohn Houseman, and faw ’
student James Hart

MHagT: You are a son of a bitch, i'ﬂrrgsﬁ-;-.ldl

PROFESSCR KINGSFELD; M Mart, that is the most
intelligent thing you've said all dayYou may take
your seat ¢

Lawyer Jokes continued from page 11.

standards. | think that it is also zppropriate to ask,
more fundamertally, whether the enforcement of
civility is an axymoron, .

Even apart fram the question of whether we can
enforce what is inherently a social rather than Jegal
proscription, who shalid be the enforced? The most
obvious answer is that it is the role of the judge to
enforce infractions in particular cases, As stated in
Mruz v, Caring Inc, 166 F. Supp. 2d 81, 70 (D NJ. 2001):

As Is becoming clear to attorneys who practice

in this District, this Court is growing increasingly
distressed by the deteriorating leve! of cvility and
decorum that kas long been the halimark of this
estimable profassion. It is the obligation of this
Court to protect and nurture the vestiges of
professional legai conduct so that the practice of
faw is once again not only socially and commercially
valuable, but also enfoyable and worthy of esteem.
This Court takes this obliigation seriously and
conduct before the Court that violates the principles
of courtesy and professionalism embodied in the
Rudes of Professional Conduct wit not be tolerated”

With respect to those of the Chility Codes that
gurport to be binding rather than aspirational, the
ecisions of judges ralying Upon them are few and far
between, Perhaps for this reason, others advocate
seff-regulation by the profession. Thus, Codes of
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Civility would be treated in much the sama way as
grievances are, i.e, by disciplinary committees of a bar
association, with appellate review,

| believe that making lawyers and law students aware
that codes of clvility exist can help shape and perhaps
atter the way lawyers deal with each other—the
behavior dictated by the Code may become the norm,
Likewise, In cases of particularly egreglous conduct,
judicial intervention in form of sanctions may be
necessary, But codes and enforcernent aside, the only
way the profession is going to change is if each of us
takes it upon ourselves to make that change.

How to Make Ourselves Behave More Civilly

We accept that we cannat change soclety’s view of
lawyers unless we change the stereotype and we
cannot change the stersotype withowut changing our
own behavior, We have alsc seen that how we
behave towards other fawyers varies with our own
personalities, the real or perceived needs of our
clients, the role and temper of the judge, and stage of
the process itself, Enacting "Codes of GiMility”, asking
for judicial intervention and/or seelking sanctions, alf
may be necessary in particular instances, when there
ts no other akemative, But all of those logk to the
outside: they require actions by those other than
ourselves, We can enact Codes of Civility but they
are only truly effective if we internalize them. +
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PART ONE

The Contemporary
Practice of Law
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CHAPTER |

Law as a “High Calling™

Recent books and articles about the legal profession paint a troubling
picture. Although the optimism/pessimism mix and proposed reme-
dies vary, many agree with Harvard Law Professor Mary Ann Glendon
that the profession is in extremis—or, as she puts it, on “the edge of
chaos.”! Indeed, Yale Law School Dean Anthony T. Kronman ups the
philosophical ante in The Lost Lawyer: Failing Ideals of the Legal Profession,
diagnosing “a spiritual crisis” in which “the profession now stands in
danger of losing its soul.”?

Other notable commentators concur. Almost ten years ago Sol M.
Linowitz, about to retire from a distinguished career tn law, business,
and government,’ minced no words in The Betrayed Profession: Lawyer-
ing at the End of the Twentieth Century. Ambassador Linowitz's assess-
ment, rich in historical example, laments the transformation of the
profession he loved—and understood to be a high public calling—into
an increasingly unprincipled, dollar-driven business.*

With the current prevalence of lawyer misery,’ lawyer-bashing,® and
lawyer jokes,” it is crucial that the legal profession rediscover the “high
calling” and rekindle the ideals that are its prouder heritage. On the
other hand, lest we appear hopelessly naive, before the law-as-a-high-
calling flag can be credibly raised, two caveats are in order.

Caveat One: Polls, Surveys, and Opinions

Whether or not it (s entirely deserved, the general public's low opin-
ion of lawyers must be acknowledged and engaged. Even if much of
the criticism is based on composite stereotypes or media hype of atyp-
ical cases, addressing negative perceptions is a necessary step toward

I
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ceestablishing foundational ideals and restoring public respect for the
legal profession.

Professor Roger E. Schechter accurately summarized relevane sur-
vey data in his 1997 arricle titled "Changing Law Schools to Make
Less Nasty Lawyers™:®

The public dovs not think well of us. Lawyers are held in extraordinarily
low regard by the public at large. [n several cecent surveys ranking public es-
teem of various professians, luvyers have scored near the bottom. One such
polt tevealed that 95 percent of Americans would not recommend that their
sons or daughters enter the legal profession, The members of the profession
are considered arrogant, confrontational, mantpulative, and wnserupulous,

to state just a few of the adjectives that can be said tn polite company.”

Unhappily, polls and surveys conducted in the 1980s and 19905 con-
firm Protessor Schechter's conclusions. For example, ina (993 Amer-
ican Bar Association (ABA) poll, "out of nine professions, only lawyers
(40 percent), stackbrokers {28 percent), and politicians (21 percent)
scored minority favorability ratings.”® The same year a National Law
Jourial/Wese Publishing Company poll found that almost a third of
Awmericans believed lawyers were "less honest than most people.™! [n
the ABA poll, only one in five considered lawyers to be “honest and
cthical” and "the more a person [knew] about the Jegal profession and
the more he or she {was] in direct personal contact with lawyers, the
fower [his ar her] opinion of them "

A 1997 Harris poll produced similar resules. Compartng the per-
centage of the public that regarded various occupations as “very pres-
tigious” in 1977 and 1997, the ‘drop [in the percentage placing law in
this category was] the biggest amonyg occupations in the survey.” The
occupations considered mare prestigious than [aw in the 1997 survey,
and the percentages considering them “very prestigious” were doctor
(52 percent), scientists (51 percent), minister/clergyman (45 percent),
teacher {40 percent), enginecr (32 percent), and athlere (21 perecent).
Lawyers, down from 36 percent in 1977, were tied with artists at (9
percent and 1 percentage point ahead of encertainers (18 percent).

Ui aseparate Havets poll, also conducted in 1997, law fiem “leaders”
received even lower macks. National Law Journal reporter Chris Klein
summarized the tndings of the second poll:

Just 7 percent of respoundents have " great deal of contidence” in peaple

whao run faw Flems—dead last on a lise of 14 such tosticucions. Leaders of
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the military placed first, garnering 37 percent, followed by medicine at
29 percent and the U.S. Supreme Court at 28 percent. One notch above
those in charge of law firms were leaders of organized labor, in whom 9
percent of respondents said they had greac confidence.™

Intending no slight to the wise and virtuous in their ranks, when pub-
lic conftdence in the leaders of organized labor s greater than their
confidence in bar leaders, Houston, we have a problem.

On the other hand, as Stanford Law Professor Deborah L. Rhode
reminds us [n her provocative book, In the Interests of Justice: Reforming
the Legal Profession, criticism of lawyers and their ancient craft is noth-
ing new.”” Indeed, when paid advocates first emerged over 2000 years
ago, Seneca described our early forbears as “smothered by their pros-
perity,” and Plato scorned their “small and unrighteous souls.” In
Utopia, Sir Thomas More (1478-1535)~the Lord Chancellor of Eng-
land deposed by King Henry VIII and, according to Catholic tradi-
tion, a patron saint of lawyers—specifically excluded all lawyers from
his vision of the perfect society. Several hundred years later another
Englishman, Samuel Johnson (1709-1784), sardonically quipped: “I
do not care to speak tll of any man behind his back, but I belleve the
gentleman is an attorney.""”

Alexis de Tocqueville’s high view of early American lawyers
notwithstanding,®® Walter Bennett ts correct that:

The resentment of the power of fawyers is not new but s deeply embed-
ded in our soctal history. American colonists brought with them from
England a dislike of lawyers who, in the “old world,” were pact of the po-
fitical and FHnancial elite. . .. Lawyers were seen as part of an evil and un-
natural apparatus thac worked to repress and disenfranchise the common

man and to undermine the ideal of a wtopian republic,™

There are many historical examples of the antilawyer sentiment in
early America, some of which are better for a hearty laugh than most
[awyer jokes tn current circulation. Consider, for example, the descrip-
tion of the Grafton County, New Hampshire population in its (770
census report: 6,489 souls, most of whom are engaged in agriculture.
... There s not one lawye, for which we take no personal credit, but
thank an Almighty and Merciful God."®

Less humorous bat equally unequivocal is University of Wisconsin
Law Professor Marc Galanter's summary of widespread antipathy to-
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ward lawyers during the same period and extending for at least 100
years:

In the years following the revolution “there existed a violent universal
prejudice against the legal profession as a class” and its members “were
denounced as banded, as blood-suckers, as pick-pockets, as wind-bags, as
snmothwmngucd roOgUes, .. The mere sight of a [nwycr. CLWAS enough
tor call forth an oath.” In the Jacksonian era and in the years after the rise
of industrialism, there were strong currents of hostility to lawyers that

ace not outdone by contemporary lawyer bashing.”

OFf course, it is not altogether fair ro compare contemporary law prac-
tice to Greek or Roman, or even eigheeenth- and ninetecnth-century
practice—before most American lawyers had attended law school, the
fiese bar association had been formed, ar standards far admission or eth-
ical practice had been clearly established.® On the ocher hand, there is
something serangely comforting in realizing that the curcent barrage of
criticism is not without historical antecedent, particulacly in hight of the
many laudable accomplishnients of the profession—providing a major-
ity of our pt'csident& tor c‘xnmplc—in the intcrvcning yers, [F we stie-
vived the dismissive contempt of these earlier periods, carning public
respect and even admieation from subsequent generations, why can our
current choices not effect asimilar transformation in future public opin-
lon?

Historieal perspective is also helptul in responding to specific crit-
icisms. Most lowyers are now familiar with the concern—and an in-
creasing percentage share it—that the "dignity and honor” formerly
associated with our profession have been “contaminated with the spieit
of commerce."? Many, however, will be surprised to learn chae this
pacticular charge was levied 101393, In the [930s, a peried some con-
mentators include (n the "Golden Age” of lawyering in the United
States, Supreme Court Justice Harlan Fisk Stone complained that
pressures had already transformed many lawyers into “obsequions ser-
vants of business ... tainted with the morals and manners of the mare-
ketplace. ... "

What we do with this criticism, from the ancient to the most recent
poll and survey, may be less important than that we show goad faith -
and a measure of humiliev—in acknowledging it. I the eves of many,
the fecal profession has lost its way, Have we? What we our higher,
more-noble purposes in twenrty-tHrst-century America, and how might
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we better demonstrate these toa cynical public, which increasingly sees
lawyers as “sharks” preying on the problems of others, or worse, as high-
oriced whores willing to do almost anything if the money is right?

These are unavoidable questions if we are to achieve what must be
our goals: renewed ideals, a sense of “calling” in our work, and proud
participation in a profession that has reclaimed—even in the eyes of
the fickle public—its ‘dignity and honor."?

Caveat Two: No “Golden Age”

Much of the recent literature lamenting the legal profession'’s loss of
character or status presumes there were earlier periods during which
the bar maore or less “had it together " Dean Kronman, for example, ap-

pears to favor a period spannmg the ninteenth and twentieth centuries
when “lawyer-statesimen,” primarily from major cities, moved freely
from successful law practices to periods of equally impressive public
service. For Professor Glendon, who graduated from University of
Chicago Law School in 1961 {where the famous Karl Llewellyn, father
of the "legal realism” movement and author of The Bramble Bush, was
one of her professors) and then practiced for a number of years before
teaching law, the showcase period s roughly 1920 to 1960. Glendon
highlights this period for emulation as a time “when lawyers were
‘widely oriented . .. to a common set of ideals’; bar leaders consistently
affirmed concepts of professionalism; associates who did good work
were ordinarily rewarded with partnerships; [and] lawyers would sub-
ordinate considerattons of economic gain to 'firm solidarity or to
icdeals of right conduct.™?

Dean Kronman, Professor Glendon, and others are correct to high-
licht admirable qualities and practices of earlier periads, and indeed,
any discipline hoping for a bright future neglects its past at great peril.
On the other hand, as Professors Rhode and Gallant also correctly in-
struct, it would be a mistake to consider any period a “Golden Age” or
to apply recent critiques and criticism primarily as a call for return to
the past.” We cannot turn back the clock—and might not be as
plc;lsed as expected if we couldwa[though our own period may be be-
coming, as Gallant has quipped, “the ... Golden Age of nostalgia for
the Golden Age of lawyering,"#

There are two fundamental reasons why we must not allow future
efforts to restore or reform the legal profession to devolve primarily
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into nostalgic longing to turn back the clock. First, whatever period is
selected as 2 model, upon closer scrutiny we will discover ¢hat it had
ample deficiencies and problems of its own. The legal profession has
been, and continues to be, a work in progress. And second, comparing
the large and diverse bar of the twenty-first century, and our increas-
ingly varied and complex work arrangements, to the much smaller,
more homogenous bar of any other period is to a substantial degree a
compartson of apples to oranges.

Dean Kronman's “lawyer-statesmen” period would include, for ex-
ample, the formation in 1870 of the Association of the Bar of the City
of New York, the nation’s first focal bar association—but as it turns
out, an organization that only welcomed the "decent part” of the prac-
ticing bar.”® At the same time, writes legal historian Lawrence Fried-
man, “the odor of corruption” permeated the courtrooms of New York
City, "justice” was openly for sale in certain judicial chambers, and the
practice of the “magnificent shyster,” William E Howe, notoriously
flourished through regular “perjury, bribery, and blackmail.™

During the so-called “gilded age” of the late ninteenth and early
twentieth centuries, Professor Glendon herself observes that “some of
the bar's best and brightest made their reputations ‘using every tactic
in the book (and many that were not) to help bust unions, consolidate
monopolies, and obtain favorable treatment’ from corrupt judges.”?? As
noted, strenuous criticism of those who were “comumnercializing” che le-
gal profession also dates from this period,” compelling no less august
a figure than Supreme Court Justice Louis Brandeis to warn lawyers,
in 1903, “that they were losing public respect because they were also
losing their commitment to public service and their moral indepen-
dence from clients."**

Compared to the antilawyer attitude in certain quarters of colonial
America and the open corruption in some segments of the bar in the
Jate 1800s, the mid-twentieth century does appear to be a calm be-
tween the storms. What limited research exists indicates that the typ-
ical lawyer during this period, whether practicing in a major city or in
a small town, was both professionally satisfied and held in relatively
high public esteem. The latter was reflected in the almost heroic way
lawyers were portrayed in the imedia during this period. Legal sociol-
ogist Marc Gallant made this broad point in his 1998 arcicle, “The
Faces of Mistrust: The Image of Lawyers in Public Opinion, Jokes,
and Political Discourse”:
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The period around 1960 may well have been the historic high point of
public regard for law and lawyers. [t was certainly an era of favorable
portrayal by the media. In movies such as Witness for the Prosecution
(1957), Anatomy of & Murder (1959), Compulsion (1959), Inberit the Wind
(1960), fudgment at Nuremberg (1961), and To Kill a Mockingbird (1962),
and on television {The Defenders [1961-65], Perry Mason [1966-72]),
lawyers ranged from che benign to the heroic. Steven Stark regards the
lawyers porcrayed in shows like The Defenders and Owen Marshall (1971~
74 as “television’s great benevolent authority figures. . .." To Anthony
Chase, the porerayals in films like To Kill a Mockingbird represent a
complete integration of the virtuous-fawyer archetype in popular
cufture—an elaborated image unprecedented ... [in] American mass

cultural iconography.®

Mowever satisfied or well regarded lawyers may have been during the
halcyon 1960s, however, there are two basic reasons why the large and
diverse bar of the present can glean only limited lessons from this

happier, more stable period: simple math and a dramatic increase in

diversity. \

First, consider the numbers: In 1850, "there were according to one
estimate, 21,979 lawyers in the country. ... By [880, there were per-
haps 60,000 lawyers; by 1900, about 114,000."%¢ This pattern of man-
ageable growth continued until the mid-1960s when doubling size and
diversity over a 20-year period had come to mean absorbing hundreds
of thousands of new lawyers, and diversity of those entering the legal
profession had dramatically increased. Between 1965 and 1935, for ex-
ample, “the size of the profession doubled (from 300,000 to more than
600,000) as upwardly mobile young men and women swarmed to the
nation's law schools.”” By che early 1990s, lawyer ranks had grown to
more than 750,000, and as this book is written, to around L1 miflion.™

Simply put, what may have “worked” when there were only a hand-
ful of lawyers in small to medium-sized towns—and even major city
bars numbered only in the hundreds—cannot be successfully repli-
cated for bars that now number in the thousands or even tens of thou-
sands, While we are right to strive for a return to the civility and
“professionalism” of earlier periods, the challenge is certainly exacer-
bated by the increase in the sheer number of lawyers. And, of course,
lawyers who rarely or never see each other outside the workplace can
hardly be expected to form the kind of personal relationships that
were the building blocks of civility in the past.
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Just as the number of lawyers has dramatically increased, so has the
diversity of those entering the profession. Harry T. Edwards, former
Chief Judge of the U.S. Court of Appeals for the District of Colum-
bia, an African-American who entered the profession tn 1965,
poignantly illustrates why we must think again about nostalgia for the
“g0od old days.” Speaking at the 74th annual meeting of the American
Law Institute in 1997, Judge Edwards rightly cautioned:

I must say that I am highly skeptical of suggestions that we should look
to the "good old days” to find cures for our profession’s ills. In the "good
old days,” T could not have been a member of the federal bench. In fact,
when [ graduated from the University of Michigan Law School in 1965—
with top grades, law review, and Order of the Coif honors—1[ could not get
a job with most of the major law firms whose cases I now hear and decide.
T recall interviews with several pactners from prominent law firms who said
that, although they were impressed with my record, their firms would not
hire 2 "Negro." [, for one, am hardly enamored of the "good old days."?

Certainly, Judge Edwards would concur with the goals of the profes-
sionalism movement, particularly its call for a greater commitment to
public service, but his words of caution about uncritical nostalgia must
also be heeded.

In his tome A History of American Law, Professor Friedman traces
the cultural, ethnic, and gender homogeneity of the bar back to its
early American origins., At the beginning of the ninteenth century,
lawyers in the most influential bars— New York and Philadelphia, for
example—came “predominantly from families of wealth, status, and
importance.* Although the mid-ninteenth century witnessed a
higher percentage of new lawyers coming from the middle class—"sons
of shopkeepers, clerks, small bustnessmen™' —che big Wall Street
firms and the “little Wall Streets tn other cities” continued to be “solid
Republican, conservative 1n outlook, standard Protestant in faith,
[and] old English tn heritage” well into the twentieth century.’? Much
like the exclusive clubs to which most of the partners belonged, those
regarded as outsiders—which included Jews, women, any ethnic mi-
nority, and most Catholics—simply “needed not apply.”

Mary Ann Glendon's interview at Cravath, Swaine & Mooie in the
early [960s ts instructive—and probably not atypical. Like Judge Ed-
wards, Glendon was a top graduate of an elite law school, but that was
not enough to get a female foot in the door in those "good old days.”
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As Glendon, now a distinguished professor at Harvard Law School, re-
calls the reason given for her rejection:

[t was no use hiring me, a senior partner bluntly explained, because “I
couldn’t bring a girl in to meet Tom Watson [of IBM] any more than I
could bring a Jew." The "golden age” was a time of shameless exclusion-

ary practices.t

And this anecdote from the very period emulated for its “civility”! The
increase in nuwmber and percentages of women entering the legal pro-
fession since Professor Glendon's ill-fated interview has been nothing
short of dramatic. As one commentator expressed it, “When American
law schools opened their doors in the fall of 1990, 53,000 women,
about one-half the total enrollment, strode inside with their male col-
leagues. This figure is remarkable compared with 1966, when women
were awarded a mere 3.5 percent of all lyw degrees conferred in the
United States...."

The challenges—and, as we will see, the opportunities—presented
by the increase in women in the profession will be addressed in future
chapters. However, it should be noted here that this dramatic increase
in women lawyers—beginning in the mid-1960s and expected to
plateau at between 40 and 50 percent sometime in the next decade or
two—is the single most compelling reason why even the successes of

the past will have limited utility in our efforts to fashion a more-

promising future. This is true for two basic reasons, First, without suc-
cumbing to gender stereotype, the complex needs of our twenty-first-
century workforce—looking for more-creative arrangements to balance
profession and family, for example—bears little resemblance to those
of what was essentially a male fraternity with mostly stay-at-home
moms just a few decades ago. Second, addressing what Dean Kronman
calls our “spiritual crisis’ will require a healthy measure of what women
have traditionally done better than men: building relationships, re-
connecting with heart and healthy emotions, and striving for better
balance generally.

The point here is not to dwell on the blind spots, or even the egre-
gious sins of the past, which would serve little constructive purpose.
Rather, we accept as fact “that historically the legal profession was ex-
clusive by race and gender and to some degree social class,"#* and then
apply this knowledge in two basic ways. First, we avoid a simplistic re-
sponse to contemporary problems; that is, we will use our historical
awareness to escape the tempting illusion that there was a "golden age”
to which we can or should return. And second, our current diversity
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will be kept clearly in mind as we consider what core values and
ideals to affirm and what steps should be taken—as a profession and
as individuals—to advance them.

The Best of the Past/Renewed Hope for the Future

Having acknowledged our critics and conceded the legal profession’s

somewhat mottled history, perhaps it will not strike even the cynical
reacler as self-serving {f'we now consider what is, or has been, “high” or
“noble,” or in the nature of a “calling,” about the practice of law. In-
deed, these brighter elements of our htstory are what Professor Rhode
—in a book full of sharp and sweeping criticism of the contemporary
profession—collectively calls “a broader truth.¥ As Professor Rhode
explains, hers is:

a book with a reform agenda, and its focus {s more on what is wrong with
lawyers than on what is right. But that emphasis should not obscure a
broader truth. The legal profession is also responsible for much that is
best in American democratic processes. Lawyers have been architects of
a governmental structure that {s a model for much of the world. And
they have been leaders in virtually all major movements for social justice
in the nation’s history.#

Professor Carl T. Bogus, who practiced law in Philadelphia for
eighteen years before joining a law faculty, makes a parallel point in
his article—sanguinely and, we hope, inaccurately titled “The Death
of an Honorable Profession”:#

[L]awyers enjoyed a special status from the very beginning of the Repub-
lic. Twenty-five of the fifty-two men who signed the Declaration of In-
dependence were lawyers. Many highly regarded—even revered—figures
were lawyers, among them Jefferson, Hamilton, Marshall, fohn Adams,
and Daniel Webstee, From 1790 to 1930, two-thirds of all U.S. senators
and roughly half of all members of the House of Representatives were
lawyers; since 1937, lawyers have made up between half and three-quarters
of the Senate, more than half of the House, and more than 70 percent of
all presidents, vice presidents, and members of the cabinet. At present {in
(996], the President and more than half of all U.S. senators and state

governors are lawyers.*®

Even if some of these lawyer politicians also brought a measure of
disrepute to the profession—Presidents Nixon and Clinton, for exam-
ple—this is an Lmpressive record by any standard.
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There was undeniably a degree of antilawyer sentiment present in
early American society, as has been dutifully noted® But that is not
the whole story or the end of the story. French historian Alexis de
Tocqueville, who toured America in 1831 and 1832, certainly reached
a starkly different conclusion, describing lawyers in his famous trea-
tise, Democracy in America, as the ‘only enlightened class not distrusted
by the people.”®® As de Tocqueville reflected on the various forces at
work tn early America, searching for a counterbalance to what he re-
garded as potential dangers and excesses of a pure democracy, it was the
nation’s lawyers and judges in whom he placed most confidence.™

Of course, it is possible that de Tocqueville's heralded tour of Amer-
ica exposed him disproportionately to those whom Professor Fried-
man describes as “the most prominent, famous lawyers...
lawyer-statesmen, who argued great cases before great courts, who went
into politics, and above all were skilled in the arts of advocacy.”™ As in
any other period, this would not have described or included the vast
majority of lawyers practicing at that time. And it is certainly true, as
more recent scholars have noted, that de Tocqueville's status as a mem-
ber of the French aristocracy, for whom the far more radical French
Revolution had been an unmitigated disaster, caused him to approach
his subject with deeply held suspicions about democracy itself.

Nonetheless, de Tocqueville was pleasantly surprised by what he
found in ninteenth-century America—and he gave Asmerica’s lawyers
and judges much of the credit. For example, in chapter 8 of Democracy
Iir America, titled "“What Tempers the Tyranny of the Majority in the

United States,” de Tocqueville reported to his worldwide audience:

Visiting Americans and studying their laws, one discovers that the pres-
tige accorded to lawyers and their permitted influence in the govern-
ment are now the strongest baeriers against the faules of democracy. . ..
¥ ok

Men who have made a special study of the laws and have derived there-
from habits of arder, something of taste for formalities, and an instincrive
love for a regular concatenation of ideas are natucally strongly opposed to
the revolutionary spirit and ta the itl-corsidered passions of democeacy.

Study and specialized knowledge of the law give a man a rank apart in
society and make of lawyers a somewhat privileged intelleceunl class. . .
[They ave the master of a necessary and not widely understood science;
they serve as arbiters between the citizens; and the habit of divecting the
blind passions of the litigants toward the objective gives them a certain

scorn for the judgment of the crowd. . ..
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* & vk
In America there are neither nobles nor men of letters, and the peo-
ple distrust the wealthy. Therefore the Jawyers form the political upper
class and the most intellectual section of society. . ..
£

If you ask me where the American aristocracy is found, I have no hes-
itation in answering that it is not among the rich, who have no common
life uniting them. It is at the bar or the bench that the American aris-
tocracy 1s found.5?

Serving the Common Good and All Those Other Roles

Implicit in de Tocqueville's dated praise,” and at the heart of most pos-

7 itive critiques and depictions of the legal profession since—the fic-
tional Atticus Finch comes to mind-—has been the assumption that
lawyers serve and advance the “‘common good.” When lawyers are seen
as values-free mouthpieces for amoral clients, that is, as stereotypical
hired guns, public respect has plummeted. On the other hand, when
lawyers are understood as marching to the beat of a higher drummer
than mere self-interest, public respect has followed.

But what is the public or common good, an inquiring mind might
ask, in regard to the average contract, real estate closing, commercial
or employment dispute, or securities transaction--or even in regard to
the typical criminal defense or divorce case? How, if lawyers are to
make value judgments about their clients’ conduct or intentions, do
we decide what—or whose—values, ethics, or morals to apply? And, to
use Justice Stone’s phrase, can we teally avoid becoining “tainted with
the morals and manners of the marketplace” in today’s highly com-
petitive legal market?

These are good questions, of course, that defy simple answers, How-
ever, we must be careful (n genuflecting to the complexity of contem-
porary value judgments that we not lose sight of an even larger truth.
And the larger truth (s this: While there is certainly less “black and
white” in how contemporary Americans understand right and wrong,
good and evil (or, if you prefer, better and warse), all is not gray either.
In other words, as ethicists have warned, we must be careful in ac-
knowledging the complexity of contemporary value judgments not to
proceed down the ‘slippery slope” into complete cynicism and un-
abashed moral relativisin.

In The Betrayed Profession, Ambassador Linowitz treats us to a guided
historical tour featuring leading lawyers who understood this truth
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well. Meet, for example, Secretary of State Elihu Root {1845-1937), a
“lawyer statesman” who moved freely from successful law practice to
periods of celebrated public service, ultimately winning the Nobel
Deace Prize in 1912. The sophisticated but plainspoken Root certainly
had no problem giving value-based advice. "About half the practice of
a decent lawyer,” Root once observed, “consists in telling would-be
clients that they are damned fools and should stop.”** In a stinilar vein,
Linowitz laments the loss of an era when a good lawyer would refuse
to ‘undertake the representation of someone he does not trust and
whose story he does not believe,”*

If public respect for the legal profession is to be restored, more at-
tention must be given to this traditional role of the lawyer as "coun-
selor.” In the simpler-old-days, when there were fewer laws and those
we_had were perhaps less “creattvely” interpreted, this meant at a min-
imum “that a good lawyer helped his clients not to evade the law but
to obey it."*® But betng a "counselor” also meant—and continues to
mean—more than that. It means advising, in circumstances that call
for it, not only what the client must do or can get away with doing, but
also what the client should do. Even if the counsel is ultimately rejected
—at which point the lawyer with a conscience may or may not decide
to continue the attorney-client relationship—we would do well to em-
ulate the blunt, value-based advice Elihu Root reportedly gave one of
his clients: “The law lets you do it, but don'e. . .. [t's a rotten thing to
do'"57

Closely related to these fundamental ideals—lawyers serving the
common good and lawyers providing independent, frequently value-
based counsel—is the traditional understanding of the lawyer as “an of-
ficer of the court.” All three models have implicit or explicit
boundaries beyond which the ethical lawyer must refuse to go. Con-
versely, lawyers who find themselves under fire or even the subjects of
criminal prosecution have invariably failed to govern their conduct or
counsel under any standard higher than what is perceived at the mo-
ment to be in the client's interest. As it turns out, however, having a
higher standard than client interest—or, where significant fees are in-
volved, self-interest—is really in every lawyer's best interest,

Another role better lawyers have historically played may surprise
those who take for granted the increasingly unforgiving sue-the-bastards
approach to dispute resolution. I speak here of the traditional role of
more esteemed lawyer/counselors as brokers of reconciliation or, in a
word, as peacemakers. That the very concept of lawyers as peacemakers
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will strike many as impractical or even laughable only underscores the
moral vacuum its long-term neglect has created.

In a nutshell, [awyers need to admit to themselves, their clients, and
the general public that the benefits of litigation are overrated, with
lawyers sometimes being the only real “winners.” We need to reflect on
the wise counsel of elder lawyer Abraham Lincoln to younger col-
leagues. “Persuade your neighbors,” Lincoln, the renowned trial lawyer,
wrote, “to compromise whenever you can. Point out to them how the
nominal winner is often a real foser—in fees, expenses, and waste of
time. As a peacemaker a lawyer has a superior opportunity of being a
good man."

What a lovely, if somewhat quaint concept: the lawyer as “a good
man”—or to bring the language current, as a good person. But why
not, and why not now? Walter Bennett, then a clinical law professor at
the University of North Carolina who had absorbed much of the neg-
ative data on the contemporary profession, reports ‘experienc[ing]
something close to euphoria” when he discovered, through “oral his-
tories’ gathered by his students, that:

there were lawyers and judges out there who were living lives dedicated
to a higher purpose, who loved what they were doing, and who found in-
tellectual richness and creativity in lawyers’ work. There were lawyers
and judges who had faced loneliness and feelings of powerlessness and
had overcome them, sometimes after great struggle and heartache, There
were lawyers and judges—very successful, dedicated lawyers and judges—
who had learned how to balance their lives at work with their lives as cit-
izens and family members. And, most important, there were lawyers and
judges who were proud of being members of the profession, who felt that
being a lawyer involved a deep moral commitment, that it was a position
not only of prestige but of honor.™

The astute reader will note the connection between lawyers and judges
who were “living lives dedicated to a higher purpose” and understood
lawyering "involved deep moral commitment” and those “who loved
what they were doing.”

In The Lawyer’s Myth: Reviving Ideals in the Legal Profession, Professor
Bennett reports the “profound effect” these oral histories had on his
students, who discovered that "the profession had a heritage that was
still alive and cried out to be passed on. . .. “® Sensing in these stories
“something very close to what Oliver Wendell Holmes called a life of
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‘passion’ in the law," Bennett and his students “studied [cheir profes-
sional experiences] intently . . . for the secrets their lives would yield."

As Professor Bennett summarizes what he and his students discov-
ered:

Perhaps the most important of those secrets is that passion in one's life's
work does not come from a petfection of lawyer's skills or monetary suc-
cess. [t comes from connection with parts of oneself that are rarely rec-
ognized in law school or in much of the current lore about being a good
lawyer. I found that a passionate life called on something much deeper
and greater than anything yielded by the tradicional notions of profes-
stonal success. ... It had to do with placing one's work as a lawyer, with
all the attendant skills and devotion it requires, in the larger context of

one's life and one’s place in the world %

Two of the ‘oral histories” collected by Bennett's students are illustrative
of this connection between “passion in one’s life work” and discovering
“the larger context of one's place in the world.”

Wade Smith, one of North Carolina’s most successful and well-
respected lawyers, recollects a day when lawyer jokes would have al-
most certainly on fallen deaf ears:

To be a Jawyer in the 1960s [when I graduated from faw school] was a
great honor. . .. The lawyers returned to the small cowns in North Cac-
olina. They were president of the PTA; they formed the corporations;
they defended people accused of crimes; they headed the United Way
campaigns. They really became feaders in their communities. They were
very, very much respected in their communities. . .. The lawyers went to
the legislature and passed the laws. The lawyers became judges. The
lawyers were the governors. Lawyers were an honorable, hanest, distin-
guished group of people. They wanted to make the world better, They
were idealists, They scruggled to make the world berter. . .. They went
to law school because it was a way to make the world better.®?

Although his practice experience was in a smaller town on the other
side of the state, the fate Sam J. Ervin 11, then Chief Judge of the
U.S. Court of Appeals for the Fourth Circuit, gave a similar report:

Lawyers had a much higher standing in ¢he average town or city . .. than
they have now. I think they were looked up to as the leaders of the com-
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munity, the people that you would expect to take on civic respansibili-
ties, peoole who were primarily interested in secing that justice was be-
ing done and who were not primarily interested in seeing how wmuch

money they could make®

Judge Ervin went on in the interview, as have many in his generation
who remember a brighter professional day, to concede with sadness
that “the lawyer has lost a great deal of prestige and respect ... [and]
the profession .. . is not nearly as highly regarded today. ..." These
concessions did not communicate helpless resignation to Professor
Bennett or his students, however, and they need not have that effect on
us. Rather, consistent with the counsel against unproductive nostalgia
for a mythical golden age, we can be properly encouraged that fawyers
in recent mermory were ‘passioriate’ about their work, “were living [ives
dedicated to a higher purpose,” and were well respected by the public
they served.

If the bad news is a profession on “the edge of chaos™ and "in dan-
ger of losing its soul,”” the good news is a rich heritage stretching
back hundreds of years from which we can draw wisdom and seek con-
temporary guidance. Historically and even recently, there have been
lawyers in a variety of practice contexts——from major city firms to small
town solo practitioners—who have understood law as a "high calling,”
who have balanced the business of law with a commitment to public
service, and as a direct consequence of their “ideals,” have been held in
high public regard.

Rekindling Ideals

Of course, understanding the lessons of the past—the good, the bad,
and the ugly--will have lictle practical effect if they are not actively
applied in the present. We can be justifiably proud of what Profes-
sor Rhode calls the "broader truth”:® the fact chat “[t]he legal pro-
fession is...responsible for much that is best in American
democratic processes.”® We can be properly encouraged by de Toc-
queville’s lofty praise for the role lawyers and judges played in the
forination of our democratic republic, and by larger-than-life for-
bears like Lincoln and Elilhu Root. What matters most, however, is
that knowledge of this rich heritage motivate us, as individuals and
as a profession, to rekindle the ideals that propelled and made these
success startes posstble.
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Although the application of these higher ideals to contemporary
practice raises complex questions and will require decades of arduous
effort, happily, the ideals themselves can be rather simply stated. First
and foremost, we must reaffirm our commitment to serve the “com-
mon good;” that is, we must embrace the historical understanding of
law as a public service profession. This means more than participation
in civic activities primarily as a means to attract new clients or busi-
ness. Rather, it means that we understand a “calling” to public service
as being at the very heart of who we are as a profession and as individ-
ual [awyers. Justice Brandeis's exhortation in 1903—warning lawyers
“that they were losing public respect because they were also losing
their commitment to public service”-~is just as true today as it was 100
years ago.

Once we cross this philosophtcal rubicon—thart is, once we affirm
law as a calling that transcends client or self-interest—the remaining
points logically fall into place. From the basic idea of lawyers striving
to serve the common good, it is an easy next step to affirm the tradi-
tional understanding of lawyers as “counselors” as “officers of the
court,” and as "peacemakers.” And it is prectsely in the rehabilitation
and rigorous application of these core ideals and values that our con-
temporary reform efforts should be grounded. As we have seen, the
[awyer as “counselor” will reject the cynical notion that scorns value-
based advice. How much better, and more rewarding, to spend a pro-
fessional lifetime seeking to provide increasingly wise counsel. As an
officer of the court, the lawyer will recognize that the boundartes cre-
ated by an ethical practice are benefictal to both lawyer and client—and
are completely nonnegotiable. And understanding that early dispute
resolutton (s often better for the client and for society than full-blown
litigation, lawyers who wisely counsel and who govern their conduct as
officers of the court will increasingly find themselves in the “blessed”
role, once again, of peacemaker.”

Can the ‘dignity and honot” and public respect that have charac-
terized the profession’s brighter days be recovered? Can clarified vision
and renewed ideals lift us from the “slough of despond” in which much
of the profession now finds itself to the more-sustaining and even ex-
hilarating views of the higher peaks? And can lawyers on the brink of
what the Japanese call "karoshi” (defined as "death from overwork” )72
discover and cultivate the kind of “passion in the law” Justice Holmes
advocated and Professor Bennett and his students serendipitously
found in compiling their oral histories??
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Yes, yes, and yes, but certainly not without a sustained and con-
certed effort, and then only if we have the collective nerve for it. Cer-
tainly many trends and pressures pull against us and it is not extreme
to recognize ours as a profession “in crisis.” And yet, if individual
lawyers in increasing numbers are spurred to principled, conscientious
action—and if law schools, firms, bar organizations, and the courts wil!
support and cooperate, as discussed in chapter 6—the legal profession's
best days just might still lie ahead.

Notes

I, Mary AnnN GLENDON, A NaTioN UNDER LAWYERS 3 (1994).

2. AnTHONY T. Kronman, Tus Lost Lawver: FAlLING TDEALS OF THE LEGAL
Proression 1-2 (1993).

3. Inaddition to practicing law in New York and Washington at vatious times,
Linowitz served as U.S. Ambassador to the Organization of American States
under Presidents Johnson and Nixon, negotiated the Panama Canal
Treaties under President Carter, and served as general counsel and chairman
of the board of Xerox Corporation.

4. See, e.p., SoL M. Linowttz (with Martin Maver), THE BETRAYED PROFES-
SION: LAWYERING AT THE END OF THE TWENTIETH CENTURY (1994).

5. The studies indicating tncreased lawyer dissatisfaction and dysfunction are
reported and discussed in chapter 2.

6. See, e.g., MARC GALANTER, “The Faces of Mistrust: The Image of Lawyers tn
Public Opinion, Jokes, and Political Discourse,” 66 U. Cin. L. REv. 805
(Spring 1998} GArRY A. HENGSTLER, “Vox Populi: The Public Perception of
Lawyers: ABA Poll,” A.B.AJ., Sept. 1993, at 60-65; Criris KLEN, “Poll:
Lawyers Not Liked,” Nar't L.J., Aug. 25, 1997, at A6 (Hareis poll); Ran-
DALL SAMBORN, “Anti-Lawyer Attitude Up,” NAT'L L.]., Aug. 9, 1993, at Al
(National Law Journal/West Publishing Co. poll); LAWRENCE SaveLL, “Why
Are They Picking On Us2,” AB.AJ., Nov. 1992, at 72.

7. See, e.p., GALANTER, supra note 6, at 816-45, citing DaviD L. Yas, “First
Thing We Do Is Kill Alf The Lawyer Jokes," Mass. Law. Wiy, Qct. 20,
1997 {reporting inter alia that there were at that time at least 3,473 web sites
devoted to lawyer jokes).

8. Rocer E. ScHECHTER, “Changing Law Schools to Make Less Nasty
Lawyers,” {0 Geo, J. LecarL EtHics 367 (Wiater 1997). Schechter is a Pro-
fessor of Law at George Washington University,

9. Id at 367-68 (internal footnotes omitted).

0. Id at 394 n.l, citing HENGSTLER, supra note 6, at 60. “Scores for other pro-
fessions ranged from 84 percent favorable for teachers to 60 percent for ac-
countants [before Envon!] to 56 percent for bankers.” Id

85

Page 102 of 427



20

1L
i2.
£3.
14.
15,

16,
17.

19

20,
21,
22,

23.

24,
25,

27,

28
29,
30,

Carl Horn II1

See SAMBORN, supra note 6, at 20.

HENGSTLER, supra note 6, at 62.

KLEIN, supra note 6, at AG.

Id.

Desorar L. RHODE, I THE INTERESTS OF JUSTICE: REFORMING THE LEGAL
ProresstoN | (2000). Rhode also directs the Keck Center on Legal Ethics
and the Legal Profession at Stanford Law School, is a past-president of the
Association of American Law Schools and Chair of the ABA Commisston on
Women in the Profession.

Id

Quoted inn SAVELL, supra note 6, at 72,

See, e.g., ALEXIS DE TOCQUEVILLE, Demnecracy in America (J. P. Mayer ed. Harper
& Row [969) at - (1835) GLENDON, supra note 1, at 230; Dick Dahl, The
Trouble with Lawyers, THE Boston GLOBE MAGAZINE, Apr. 14, 1996, at 28.
WALTER BENNETT, THE LAWYER'S MYTH: RevivinG IDEALS IN THE LEGAL
Proression 62(200t )(footnote omitted). Accord LAWRENCE W. FRIEDMAN,
A HISTORY OF AMERICAN Law, 20 ED. 96{1985) and GALANTER, supra note
6, at 810-11.

Quoted in RHODE, supra note 15, at 117,

GALANTER, supra note 6, at 810-11 (internal footnotes omitted).

Although Harvard University established the first wuniversity-based law
school in 1817 most American lawyers continued to enter the profession
through apprenticeships and “reading for the bar” well into the ninteenth
century. Uniform standards for law school education, admission to the bar,
and discipline of offending practitioners were not tirmly established in the
United States until the next century, largely through the efforts of the
American Bar Assoctation (founded in [878) and the Association of Amner-
ican Law School (founded in 1900}

RHODE, supra note 13, at [, citing AMERICAN LAWYER, quoted in MARC
GALANTER and THOMaAS Paray, The Law Firm and the Public Cood 19, 38-39
(Robert A, Katzmann ed., Brookings Insticution 1995). On this poine, see
also MARC GALANTER, Predators and Parasites: Lawyer-Bashing and Civil Justice,
28 Ga. L. Rev. 633, 670 (1994),

Quoted in RHODE, supra note 15, at 12.

See text accompanying note 23, supri.

MARC GALANTER, A Nation Under Lost Lawyers: The Lepal Profession at the Close
of the Twentieth Century, 100 Dick. L. REV. 549, 552 (Spring 1996), quoting
(GLENDON, supra note [, at 35, 37.

See RHODE, supru note 15, at 11-12; GALANTER, supra note 26, at 549-62,
GALANTER, supra note 26, at 353,

Quoted in FRIEDMAN, supra note 19, at 578,

Id. at 648.

86

Page 103 of 427



LAWYERLIFE 21

3L
32
33.

34,
35.
36.

37.
38.

39.

40.
41
42,
43,

44,

46,
47.

48.
49,
50.
51
52.
53,
54.
35,
56.
57.
58.
59.
60.

[d. at 572, citing THE MAGNIFICENT SHYSTERS (1947).

RHODE, supra note 15, at L[, quoting GLENDON, supra note 1, at 57.

See text accompanying notes 23 and 24.

RHODE, supra note 15, at 12,

GALANTER, supra note 6, at 811 (notes omitted),

FRIEDMAN, supra note 19, at 633 {notes omitted).

GLENDON, supra note [, at &8,

Duie to the increased number of licensed lawyers who have gone on “inactive”
status with their state and local bars, and/or are working in nonlegal posi-
tions, it becomes increasingly difficult to determine who qualifies as a
“lawyer,” and once that issue is resolved, to identify and accurately count
them. The 1992 World Book Encyclopedia reported that there were then “over
750,000 lawyers” in the United States, and ABA figures are roughly in ac-
cord. Those charged with counting lawyer heads at the ABA, acknowledging
the increased complexity of who gets counted, are the author's source for the
contemporary number.

Harry T. EDWARDS, "A New Vision for the Legal Profession,” 72 IN.Y. U. L.
REv. 567, 571-72 {Spring 1997 )reprinting Judge Edwards ALI speech).
FRIEDMAN, supra note 19, at 634

Id. at 637-38.

GLENDON, sipra note [, at 28,

Rovamwne C. BatLey, “Changing Demographics Challenge Lawyers,” Breaking
Traditions: Work Alternatives For Lawyers 13 (Donna M. Killoughey ed., Amer-
ican Bar Association 1993),

BENNETT, supra note 19, at 93.

RHODE, supra note (5, at 3.
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Cart T. Boaus, “The Death of an Henorable Profession,” 71 Inn. L. }. 911
(Fall 1996).

Id at 930,
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See text at note 2.

. See text at notes $5-46.
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In pechaps the best known of the beatitudes, which serve as an introduction
to the “Sermon on the Mount,” Jesus satd, “Blessed are the peacemakers: for
they shall be called the children of God.” See Matthew 5:9 (emphasis added).
In Pilgrim’s Progress, English author and preacher John Bunyan {1628-1688)
likened life's spiritunl journey to a trek that includes periodic entanglement
in what ke called “the slough of despond.” In sharp contrast are life’s mo-
ments, freed from such entanglements and having made the hard climb to
the top, when one enjoys clear vision and britliant views from life’s figura-
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See GLENDON, supra note 1, at 87; Mara Eremna Conway, "KAROSHI: Is
It Sweeping America? {5 UCLA Pac. Basiy L] 353 {1997); Tatsuo In-
OUE, “The Poverty of Rights-Blind Communality: Looking through The
Window of Japan,” 1993 Bric. Youns L. REv. 517 532-33.

See text at notes 61-62.
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1. The Future of Law Practice in the
United States

COMMENTS OF ROGER C. CRAMTON"

[ have been asked to speak about “the future of law practice in the
United States”—a very broad and amorphous subject. Yogi Berra once
said “the future ain’t what it used to be.” Berra’s pithy remark suggested
that life was not likely to be as good as it was in the golden age of the
past in which the Yankees usually won the World Series. But Berra, as a
happy professional who was very good at his trade, enjoyed work and
enjoyed life. And that is my theme today: relax and enjoy our good
fortune as lawyers and citizens.

Many lawyers today have a dim view of the future of our
profession. They believe there was a golden age in the past when
lawyers were independent, autonomous, respected in their communities,
and the profession was cohesive and united concerning its core values.
Pan to a view of Gregory Peck as Atticus Finch in To Kill a
Mockingbird with appropriate rousing music. Compared to those idyllic
days of autonomy and bravery (but also lynching!), we are thought to
have lost our compass. Witness the embarrassing television ads by some
lawyers, the frenzied solicitation of accident victims after a mass
disaster, the growth of multistate practice, and internal quarrels about
such things as MJPs and MDPs (insider lingo for practice across state
lines and across disciplines). And public opinion polls tell us that a large
majority of Americans view lawyers as shysters who cannot be trusted to
tell the truth.

The future, of course, emerges from the past. Thus, I will start by
tracing the major changes in the profession during the last half-century
and the major causes of those changes. On the assumption that these

" Professor Emeritus and Former Dean, Cornell Law School
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trends are likely to continue, I will then discuss their implications for
state bar associations and their leaders.

In 1950, when I graduated from college, there were about 200,000
U.S. lawyers (or about one lawyer for 700 persons). Forty years later, in
1990, the lawyer population had grown to 800,000 lawyers, and the
lawyer-to-population ratio was more than cut in half (one lawyer for 310
persons). Since 1990, the profession has continued to grow, but more
slowly. In 2000, there were well over one million U.S. lawyers (about
one lawyer for 260 Americans). Over a fifty year period, the lawyer
population had increased more than five-fold while the population
generally had only doubled in size. The massive growth of the legal
profession had been triggered by a buge surge in the demand for legal
services in the 1970s and then again in the late 1990s with continuing
steady growth at other times.

This vast increase in the number of lawyers, however, was not
spread evenly throughout all sectors of the profession. Instead, it
involved an even more massive growth in the sector of the profession
that serves business clients and much slower growth in the sector that
serves individual clients. The mid-sized and large law firms that handle
the work of business clients grew at a much faster rate. The solos and
small firms that primarily serve individual clients grew, but very slowly.

The effects of these changes have been illuminated by the fine
empirical work done by Bob Nelson and his colieagues at the American
Bar Foundation. Two large studies of Chicago lawyers, one in 1975 and
the other in 1995, supported by a number of more general studies by the
ABF and others, tell us a great deal about how and why the profession
has changed and continues to change. Fortunately, Bob is here and he
can correct any of my errors and add his own views. Six changes are
worth brief mention.

First, lawyers employed by law firms or other organizations, who
were a minority of all lawyers in 1950, became a majority. The Atticus
Finch image of the legal profession—the independent solo
practitioner—is now a lesser reality than the organization man or woman
of today’s more bureaucratic practice.

Second, the size of the organizations in which law firm lawyers
work has increased enormously in size. Thus, the proportion of such
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lawyers working in organizations of more than thirty lawyers or more
than 100 lawyers increased hugely. We now have megafirms with
thousands of lawyers distributed in offices around the U.S. and abroad.

Third, in 1950 the majority of legal work involved ‘individual
clients and was handled by solo or small firm lawyers. Today, a
substantial majority of legal work is performed for business clients and
is carried on primarily in mid-size and large firms and by house counsel
of business organizations. Some legal fields have had great relative
growth, such as business litigation, Other fields, such as divorce, have
stayed fairly stable in market share. And some, such as probate, have
declined sharply in market share.

Fourth, specialization is now the name of the game. Fewer lawyers
are generalists who handle a variety of legal problems. Lawyers
increasingly spend most of their time working in a particular legal field.
Their professional relationships are limited largely to other lawyers
working in the same field, and many specialized bar associations now
reduce the portion of the bar that joins, or is active in, the state’s bar
association or the ABA. ,

Fifth, lawyer incomes have changed dramatically in ways that are
strongly associated with the factors already mentioned. Although
inequalities have always existed, they have become more extreme,
Since 1970, the incomes of solo practitioners and lawyers working for
government organizations have suffered a decline in real income (i.e.,
earnings adjusted by inflation). Meanwhile, lawyers in mid-size, and
especially in large firms, have had steady and large increases in real
earnings. And within organizations, the disparity in earnings between
associates and partners has widened. The rich have gotten richer and the
poor poorer.

Sixth, since 1970 women have entered the profession in large
numbers, and blacks and other minorities have entered in increased
numbers. Women, who were 4 % of lawyers in 1960, now make up
43% of the profession; and minorities now make up about 14 %, But the
nature of their practices has resulted in an income inequality that is large
and persistent. Women, for example, are a majority of lawyers for
government organizations, a group which is the least well paid. They
are also heavily represented in the business practice of large law firms,
but largely as associates and only rarely as partners. The story for
African-American lawyers is similar. Many observers worry that this
income inequality constitutes a troublesome stratification of influence
and hierarchy. A similar point is made concerning the lower status and
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income of the solo and small firm lawyers in the personal client field,
who do mostly family work and a large portion of personal injury
plaintiffs’ work. The increasing dominance of large law firms in the
social and income structure of the profession has important implications
for the bar’s autonomy, cohesion, and ability to influence future
developments.

IL.

What were the causes of these changes? First, entry into the
profession was limited a half-century ago by bar admission requirements
of citizenship and residence, but these restrictions were stuck down by
the Supreme Court.' Entry was also limited by the time and cost of
obtaining two degrees, a problem that was eased by the increased public
support of higher education during the last half of the 20th century.

Second, competitive forces in the markets for legal services were
also restrained by bar-established rules: minimum fee requirements for
common legal work, the prohibition on lawyer advertising, and fairly
strict enforcement of unauthorized practice prohibitions. Here also,
court decisions removed barriers to competition. In the late 1970s, most
lawyer advertising was given First Amendment protection,” restraints on
solicitation were modified,” and minimum fee requirements were struck
down as antitrust violations* The elimination of these barriers
stimulated competition in legal services markets.

The third and primary cause of the profession’s growth, however,
was the great surge in demand for legal services of the 1970s and late
1990s as well as continuing high levels of demand at other times, Maost
of the increased demand came from business clients, A growing
economy generated many new transactions; companies grew, established
new lines of business, and mergers and acquisitions became endemic.
New and expanded state and federal regulations fed the demand. A
modest “litigation explosion” in suits against businesses and insurers,

L. See In Re Griffiths, 413 U8, 717 (1973} (citizenship); New Hampshire v. Piper, 470
U.5. 274 (1985) (residence).

2. See Bates v, State Bar of Ariz., 433 U.S. 350 (i977); Zauderer v. Office of
Disciplinary Counsel of the Supreme Court of Ohio, 471 U.S. 626 (1985).

3, Seeln Re Primus, 436 U.S. 412 (1978); Ohralik v. Ohio State Bar Ass'n., 436 U.S.
447 {1978).

4.  See Goldfarb v, Va. State Bar, 421 U.S. 773 (1973).
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and among businesses, gave a jolt to both the plaintiff and defense bar.

The profession’s accommodation of the increased demand has
taken a variety of forms, all of which involved expanding the supply of
legal services. Supply was expanded by increases in the number of
suppliers, increased competition among suppliers, and technical and
organizational innovations that enhanced the productivity of legal
SErvices.

Since 1963, the supply of new lawyers has quadrupled by the
creation of fifty-four new law schools, the expansion of existing ones
(resulting in about three times as many enrolled J.D. students), and a
reduction in the rate of flunking out students. These changes resulted in
a nearly four-fold increase in the number of J.D. graduates and new
admissions to the bar (from less than 11,000 in 1963 to more than
40,000 a year ever since 1983). Competition among law firms for the
new lawyers that were necessary to meet the increased demand had the
effect of increasing starting salaries, which in turn increased the demand
for legal education. Firms also expanded their capacity through new
technologies such as the computer and the addition of large support
staffs. 1t is estimated that most large firms employ 1.5 individuals per
lawyer, and the ratio may be even higher in smaller firms where the
economies of scale are somewhat less.

Although non-lawyers continue to have difficulty in competing
directly with lawyers in the individual clieat sector of the profession,
paralegals are used with great effectiveness and economy by legal
services organizations and small law firms in the individuat client sector,
and by law firms and other organizations in the business and government
sectors of the profession. Non-lawyers do a lot of legal work in today’s
world, but almost entirely as paralegals or other employees working
under lawyer supervision.

As the legal work of business organizations grew, companies have
found it profitable to create and then expand large in-house legal staffs.
When efficient to do so, work that formerly was given to law firms is
performed inside. Even when the work is given to a private firm, as is
usually the case, the in-house staff monitors the firm’s performance and
adopts practices designed to result in better and cheaper services. For
example, in-house counsel often require firms to submit competitive bids
for legal work, play firms off against one another in “beauty contests,”
and thus negotiate better rates,

[ncreased competition has had its rewards. Since 1970, the price of
legal services has fallen in real, inflation-adjusted terms. But the
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competitive pressures have had other effects. Escalating costs and
competition have resulted in greater focus on the bottom line and higher
billable hour requirements. Partnership means less and is harder to
obtain, Recent law graduates face a tough job market with higher debt
burdens than their predecessors. Strong and continuing relationships
between a law firm and a major business client are less frequent and
more anxiety-ridden than before. Getting and keeping legal business has
become a vital and anxious endeavor for nearly all firms.

The division of labor caused by increased specialization also
expanded the delivery of legal services. Lawyers had to learn new and
more specialized skills, such as working in teams and cultivating
marketing and management skills, Working longer and harder is a
characteristic of firms in a competitive world, as are the processes of
rapid growth, merger, acquisition and, not infrequently, failure, the latter
evidenced by the number of established law firms that have gone belly
up.

As Richard Posner says, work in a competitive market has
unpleasant psychological aspects. Greater uncertainty, more strain,
sudden change, a more structured and bureaucratic work
environment—all of these characteristics lead many lawyers to say that
they don’t enjoy the practice of law as much as they once did. As
Posner puts it, “‘competitive markets are no fun at all for most sellers; the
effect of competition is to transform most producer surplus into
consumer surplus and . . . to drive the less efficient producers out of
business.™ Yet, as Nelson and his colleagues have discovered, most
lawyers still express reasonable satisfaction about their job.

HL

So what does the future hold for U.S. and Connecticut lawyers? As
the American economy continues to expand and the population grows,
the experience of the last half-century tells us that the legal profession
will grow at least as fast as the growth in the economy and population,
and probably at a somewhat higher rate. The income of lawyers serving
business clients will increase, and the gap between their incomes and
those of lawyers serving individual clients and working in government

5. RICHARD POSNER, OVERCOMING LAWw 92 (19535),
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offices is likely to continue to widen.

Voluntary state bar associations, such as that in Connecticut, will
continue to be concerned with many of the issues that have confronted
them in the recent past: multi-jurisdictional practice, multi-disciplinary
practice, ancillary business activities of firms, personal solicitation of
clients by lawyers in all sectors of the profession, and unauthorized
practice of law. But the profession is segmented and divided in ways
that limit its ability to deal with these and other issues. State bar
associations lack legal authority today to reimpose competitive restraints
or substantially reduce lawyer advertising. And they no longer have the
cohesion to agree on regulatory measures that might be within their
authority and would roll back the competitive forces that have
contributed to the profession’s growth. Some things, of course, could be
done by revising the profession’s rules of professional conduct and
enforcing them in disciplinary proceedings. But doing so is difficult and
may be counterproductive. Consider multi-jurisdictional practice.

Everyone knows that Connecticut is the home office of many large
national and international companies, all of which have large in-house
counse! staffs. My guess is that only a portion of the lawyers in those
offices are admitted to the Connecticut bar despite the high likelihood
that nearly all of them are practicing law in Connecticut. As is the case
in many states, disciplinary authority extends only to lawyers admitted
in the jurisdiction. But even if Connecticut amended Rules 5.5 and 8.5
to give it disciplinary authority to proceed against a lawyer admitted
elsewhere who is engaged in practice in Connecticut, would the bar have
the will and resources to start a large policing effort aimed at some of its
largest employers and taxpayers? - Would it make sense to do so?

My view is that a crusade against this form of multi-jurisdictional
practice would not be in the best interest of either the public or the
profession. The inside lawyers are representing their employer on
company business, and there is no credible argument that Connecticut
citizens will be hurt by the work of these unlicensed lawyers, The
companies have a strong interest in hiring, training, and supervising
highly qualified lawyers and the resources to do so. Moreover,
companies, using employment sanctions or discharge, will punish staff
lawyers who harm their interests or behave improperly, My guess is that
this free market deterrent to improper conduct is stronger and more
effective than the slight likelihood that the limited resources of
Connecticut’s professional discipline system might be brought to bear.
Why should Connecticut, under these circumstances, initiate disciplinary
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or unauthorized practice proceedings against these staff lawyers,
irritating and angering business organizations that are a major
contributor to the state’s high average income and educational levels?

I also expect that a number of law firms in Connecticut have
engaged in ancillary business activities, such as owning an enterprise
that assisted businesses in acquiring and developing real estate.
Presumably that is permissible under Connecticut’s current ethics rules.
Why shouldn’t Connecticut, like the District of Columbia, go further and
allow principals of the ancillary business-—accountants, for example—to
become partners of the law firm if the firm believes that is in its best
interest. Now we have multi-disciplinary practice rather than multi-
jurisdictional practice. The basic issue here, in my view, is the
continuing application of the profession’s quite strict conflict-of-interest
rules, If the profession maintains those, it can tolerate multi-disciplinary
firms. If it does not, we may suffer some of the consequences that
flowed from Arthur Andersen’s conflicted relationship with Enron.

A strong regulatory approach to these and other issues would
require changes in state law and a willingness by the state to enforce
them. The profession is so segmented and divided that it is unlikely to
have sufficient cohesion and clout to persuade the public that it is acting
in the public interest and not that of its current lawyers. And that is as it
should be. Competition in legal services is in the interest of consumers
and the people of Connecticut. Law firm partners who shudder at a
personal injury lawyer’'s graphic or obnoxious T.V. ad soliciting
business should bear in mind the time and effort they put into marketing
the services of their firm through publications, outreach activities, and
country club conversations with members of the business community.,

I will close with some words of informed observers of the
profession: Deborah Rhode, Robert Nelson, Richard Posner, and Patrick
Schiltz:

For the contemporary bar, these are “the best of times and the worst of times.”
In no country do lawyers enjoy grealer power, wealth, and status. The number
of lawyers has [increased muoch more rapidly than the population), Law is the
second highest paying occupation and a commen path to leadership in both the
public and private sector. Demand for corporate legal services has continued
strong, corporate Iawyers' income has remained high, and the profession
continues to expand.
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Yet that overall economic prosperity has also been accompanied by increasing
ingecurity, acrimony, and pressure . .. . [A]mong practitioners who represent
primarily individuat rather than corporate clients, the demand for services has
been relatively weak, lay competition has increased, and average earnings [in
real terms have declined], The consequence has been to widen income
disparities within the profession.  Dissatisfaction with the gquality of
professional life is reflected in lawyers’ exceptionally high rates of stress,
depression and substance abuse.

[The result is a sense that] lawyers, both individually and collectivety, have
lost controt over forces that are reshaping the markets in which they compete,
the law firms to which they traditionally devoted their careers, the pace and
quality of their work lives, and their status in society.

Many lawyers wish that they worked in more stable markets with
more stable relationships with their clients. They wish that the
professional values exemplified by an Atticus Finch were the center of
attention rather than the necessary concentration on billable hours,
cutting costs, and “the botiom line” that are part of a competitive
marketplace. But this option is not really available to the profession for
the reasons previously mentioned.

A wise profession, like a wise person, does not get excited about
things, such as the weather, that it cannot control. The path of wisdom is
to be good at what you can do well—the practice of some form of
law—and relax and enjoy the lively circus that goes on around us.
Competition in legal services creates anxieties and stresses for lawyers,
but it brings great benefits to clients and society. It forces lawyers to
keep their eye on the ball, as Yogi Berra would recommend, and hit the
good pitches. To enjoy those we work with in the office and the
courtroom. To give the best we can and enjoy the rewards of a relatively
high status, high income job. To give thanks that we live in a free

6. The three paragraphs are a condensation of DEBORAH L, RHODE & DAVID LUBAN,
LEGAL ETHICS 41 (4th ed, 2004). The first and second paragraphs are from DEBORAH L.
RHODE, IN THE INTERESTS OF JUSTICE 4, 25, 215 n. 4 (2000), and the first sentence quotes
ROBERT L. NELSON & DaviD M, TRUBEK, NEW PROBLEMS aND NEW PARADIGMS iN
STUDIES OF THE LEGAL PROFESSION, LAWYERS' IDEALS/LAWYERS' PRACTICES 14 (Robert
L. Nelson, David M. Trubek & Rayman L. Solomon, eds.. 1992). The second paragraph
relies on Patrick J. Schiltz, On Being a Happy, Healthy, and Ethical Member of an Urhappy,
Unhealthy, and Unethical Profession, 52 VAND. L. REv. 871 (1999), The third paragraph,
also quoted by Rhode, is from NELSON & TRUBEK, supra at 14.
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country in which this is possible. And, as Yogi might say, although the
future “ain’t what it used to be,” the present is pretty damn good. Relax
and enjoy it.
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I1. Keynote Address

On Giving Meaning to “Professionalism”

Roger C. Cramton
Cornell University Law School |

The transformation of the legal profession in recent years has
renewed old fears—loss of professionalism-—and created new con-
cerns-—why are so many lawyers today unhappy?' The goal of this
symposium, I gathey, is to illuminate the problems that face the pro-
fession, explore ideas for ameliorating them, and renew our com-
mitment to the teaching and learning of professionalism.

I begin by asking a fundamental and preliminary question: Do
we know what we are talking about when we talk of “lawyer pro-
fessionalism?” To get somewhere, it is important to have a destina-
tion in mind, Before discussing what needs to be done in teaching
and practicing professionalism, we need to agree on what it is that
should be inculcated and encouraged.

~ Our confusion about the meaning of professionalism precedes
the choice of means. This confusion, 1 will also argue, leads us to
portray professionalism in terms that are both too abstract and too
limited. My principal effort today is to say something affirmative
about what we mean, or should mean, when we talk about lawyer
professionalism.

- My thesis in a nutshell is that since 1955, when I became a
lawyer, the legal profession has neglected its central moral tradi-

Note: Roger C, Cramton is the Robert 3, Stevens Professor of Law, Cornell Uni-
versity. This paper was prepared for the Symposium on Teaching and Learning Pro-
fessionalism of the Professionalism Committee of the American Bar Association
Section of Legal Bducation and Admissions to the Bar and the Standing Committees
on Professionallsm and Lawyer Competence of the American Bar Association Cen-
ter for Professional Responsibility, Oak Brook, Ilinois, October 2-4, 1996, I have
benefitted from comments from John Leubsdorf and Deborah Rhode.

' For book-length treatments, see Mary Anne Glendon, A NaTION UNDER
LawyErs: How THE CRISIS IN THE LEGAL PROFESSION Is TRANSFORMING AMERICAN
SoCIETY (1994); Anthony T. Kronman, THE LosT LawyEgR; FaAILING IDEALS OF THE
LeEcAL PROFESSION (1993); and Sol Linowitz (with Mayer), THE BETRAYED PROFES-
s10N: LAWYERING AT THE END OF THE TWENTIETH CENTURY (1994), For citations to
recent law review discussion of professionalism, see Rob Atkinson, A Dissenter’s
Commentary on the Professionalism Crusade, 74 Tex. L. Rev. 269 (1995),
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tion for the modern heresy, endlessly repeated in multiple settings,
that “the client comes first,” meaning “first and only.”® Some years
ago the fidelity and loyalty owed to clients was balanced by a gen-
erally accepted understanding that the lawyer’s primary obligation
was to the procedures and institutions of the law. When tension
arose between client interests and those of the legal system, the
lawyer’s respect for the rule of law—the maintenance and improve-
ment of just and efficient legal institutions—almost always pre-
vailed. Our greatest need today is to regenerate this common faith.

My remarks fall into three parts: First, development of the
proposition that we haven’t defined or agreed upon what we mean
by lawyer professionalism. Second, a critique of four false faces of
professionalism, which may help us identify its more important
agpects. And, finally, an effort to state an appropriate conception of
lawyer professionalism—something I can profess to my students
and encourage others in the profession to support.

Lack of Definition of “Professionalism”

What do American lawyers profess? What constitutes the heart
of our calling and gives meaning and purpose to our lives as
lawyers? The difficulty stems from the fact that, although everyone
talks about professionalism as an icon or goal of lawyering, no one
has been able to define it in ways that others could accept. The
result is that bar pronouncements rely on abstractions of immense
generality——concepts so vague and uncertain that they lack the
power to guide lawyer conduct in particular situations or to moti-
vate commitment by a would-be believer. Our failure to agree on

# A qgualification should be noted. Lawyer behavior is highly contextual in
nature, influenced by: (1) the lawyer’s role as litigator, negotiator, counselor, ete., (2)
the milieu of practice (e.g., large corporate law firm, legal services office, staff
lawyer for a government agency, appointed counsel for an indigent criminal defen-
dant), (3) the substantive law framework (e.g,, products liability litigation, securities
offerings, banking examination), and (4) other circumstances. The “client comes first
(and only)” attitude predominates in criminal defense (where constitutional eriminal
procedure presents some special issues relating to lawyer rote), civil litigation gen-
eraily, and, I believe, in representation of corporate clients, The authority of lawyers
vis-4-vis their clients in the individual-client sector of the profession presents spe-
cial issues of client protection not dealt with in this paper. See Roger C. Cramton,
The Delivery of Legal Services to Ordinary Americans, 44 Case W. Res. L. Rev. 531
(1994). Because the organized bar is heavily influenced by its most elite sector—
lawyers for corporate clients—!I have concentrated here on the issue of loss of
lawyer autonomy and independence in situations in which clients with repeat busi-
ness are in a powerful position to influence or control lawyers, For discussion of the
contextual nature of lawyer conduct and regulation, see David B. Wilkins, Who
Showld Regulate Lawyers?, 105 Harv. L. Rev, 799 {1992),

100

Page 117 of 427



On Giving Meaning to “Professionalism” 9

principles and narratives that could inspire and guide lawyer con-
duet is a critical problem.

The Professionalism Committee’s Report on Teaching and
Learning Professionalism reflects this deficiency: It fails to provide
an adequate elaboration or embodiment of the abstractions that it
views as the heart of professionalism.? The Report's definition of
professionalism describes some of the characteristic features of
professions, such as knowledge, skill, diligence, and good judg-
ment—terms that have meaning in our accumulated experience.
But the eritieal characteristics of the professional lawyer are
deseribed in vague and undefined terms: “ethical conduet and
integrity” and “dedication to justice and the public good.™

What do these vital phrases mean? If a body of stories or exam-
ples illustrated the presence or absence of professionalism, meaning
could be inferred from these concrete narratives. Unfortunately,
illustrations of departures from professionalism are largely con-
fined to instances of incivility on the part of lawyers, tasteless
advertisements, and general references to abusive litigation tac-
tics. The phrases “ethical conduct” and “serving justice” are too
abstract unless they are embodied in prlnczples and narratives that
speak to today’s lawyers.

I will say a few words about both phrases. First, “ethical con-
duct.” Is this a reference to ordinary morality—the shared norms of
the society? Perhaps general agreement can be obtained on such
values as truth-telling, promise-keeping, respect for persons,
respect for law, and the like. But the Report does not attempt to
spell out such values; and our time is one in which many matters of
morality are fiercely contested. Witness the “culture wars” that
surround “family values.” T surmise that the reference to “ethical
conduct” has a narrower focus: conduct not permitted by the pro-
fession’s ethical codes.

The professional rhetorie of lawyers and bar associations car-
ries the implication that a lawyer can find sure guidance in facing
problems encountered in law practice in the traditions and ethies of
the legal profession. At the individual level, the moral example of
professional mentors—teachers, practitioners, and judges-—is an-
energizing source of guidance and aspiration. At the collective
level, the resonance of shared images and stories helps form a

* American Bar Association Section of Legal Education and Admissions to the
Bar, Report of the Professionalism Committee, TEACHING AND LEARNING PROFES-
SIONALISM (1996) [hereinafter, Professionalism Report].

+Id. at 8-17.
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lawyer’s professional persona. But the guidance from rules of for-
mal ethiecs is less sure and more troubling.

First, the contemporary evolution of ethical codes into quasi-
criminal rules of minimum conduct largely abandons their role as a
source of vocation or calling. The morality of aspiration, central to
professionalism, is eclipsed by the morality of duty. The recent
emphasis on lawyer oaths, creeds and civility resolutions is an
appropriate effort to fill this gap.

Second, the profession’s rules are inevitably influenced by the
self-interest of the profession itself. Every group that has a strong
collective identity tends to view the world from a special vantage
point. The tendency of individuals and groups to believe that what
is in their own interest is also in the general interest is a constant
danger. The profession’s rules deserve skeptical evaluation rather
than uncritical obedience.

Moreover, rules that state a clear duty are inevitably morally
simplistic. Uncritical obedience may lead to wrongdoing because
the rules exclude from consideration some moral aspects of a par-
ticular situation. Consider, for example, the blanket obligation to
report of Model Rule 8.3 or the limited disclosure options of Model
Rule 1.6.° Would a truly moral lawyer conform woodenly to those
prescriptions? A good lawyer who is also a good person may be
faced with some situations in which civil disobedience of the pro-
fession’s edicts may be the truly moral choice.

Third, the profession’s rules fail to give guidance in many prob-
lematic situations.’ Sometimes the rules are self-contradictory, with
one rule pointing in one direction and another in a different direc-
tion. Sometimes the ethics rules are contradicted by other law, asin
the client fraud situation. More frequently, the ethics rules fail to
tell a lawyer what to do but leave it to the individual lawyer’s dis-
eretion.” Such guidance as exists in these situations comes from the
ideology and practice of professional subcultures of which the

* ABA Model Rules of Professional Conducet {1983).

“ The ABA Model Rules of Professional Conduct, for exampie, are silent on the
lawyer’s authority to select clients and to use threats of criminal charges in negotia-
tions with a third person. The ABA Model Code of Professional Conduct contained
no explicit provisions governing conflicts of interest between a currenf and former
client. The California Rules of Professional Conduct say nothing about one of the
lawyer’s most important duties, that of confidentiality, leaving the topic to an inade-
(uate and sweeping statutery provision. See Roger C. Cramton, Proposed Legisla-
tion Concerning a Lawyer’s Duty of Confidenticlily, 22 Pepperdine L. Rev. 1467
(1595),
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lawyer is part: the criminal defense bar, legal services lawyers,
plaintiff’s personal injury lawyers, outside or inside counsel to large
corporations, etc. But even within a legal subculture, ideology and
practice are highly variable and often rest on unexamined assump-
tions.

For these and other reasons, the profession’s codes cannot pro-
vide sure guidance to the lawyer who aspires to excellence as dis-
tinet from the lawyer who just wants to stay out of trouble with
disciplinary authorities.

The looseness-at-the-joints of professional codes has a positive
aspect in rebutting claims that it is not possible to be a good person
and a good lawyer. Doubts on this score are pressed by moral
philosophers—Wasserstrom, L.uban and others—who argue that
conventional understandings of client loyalty require a lawyer to
violate ordinary morality as, for example, the unjustifiable harm of
a brutal cross-examination of a truthful witness or the failure to dis-
close unsafe products.® Except for the limited exceptions to confi-
dentiality found in the Model Rules, however, the lawyeéer codes
provide ample discretion to the conscientious lawyer: choice of
client, opportunity to discuss the moral and other implications of
goals and strategies with the client, authority of the lawyer over
many procedural and tactical matters, and, as a final resort, with-
drawal,

The other reference in the Report—*“dedication to justice and
the public good”—also leaves open the question of substantive con-
tent. What does it mean in today’s world to be a minister of justice?
To serve the public good? If the reference is to the shared ideals of
lawyers, they must be embodied in principles and stories that lead
to commitment and action. What are those principles and stories?

Once upon a time American lawyers viewed law and justice as
objective, rational, and universal. Today, when pragmatic instru-
mentalism, legal realism, and critical theory are the orthodoxies of
the day, law is viewed as contingent, contemporary, and arbitrary.

" For discussion of the discretion conferred on lawyers by current ethies codes,
see Andrew L., Kaufman, PROBLEMS IN PROFESSIONAL RESPONSIBILITY 765-84 (3d
ed. 1989); and Theodore J. Schneyer, Moral Philosophy’s Standard Misconception of
Legal Ethics, 1984 Wis. L. Rev. 1529, and Schneyer, Some Sympathy for the Hired
Gun, 41 J. Legal Edue. 11 (1991).

! See Richard Wasserstrom, LAWYERS AS PROFESSIONALS: SoMe MoORAL ISSUES,
6 Human Rights 1 (1976); Deborah L. Rhode, Ethical Perspectives on Legal Prac-
tice, 37 Stan, L, Rev. 589, 615 (1986); and David Luban, LAWYERS AND JUSTICE (1988).
For eriticism of the “standard conception” of lawyering, see Theodore J. Schneyer,
Moral Philosophy’s Standard Misconception of Legal Ethics, 1984 Wis. L. Rev. 1529,
and Schreyer, Some Sympathy for the Hired Gun, 41 J. Legal Educ. 11 (19913,
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A social order based on justice gives way to one that is viewed,
alternatively, as subjective (leading to fragmentation of communi-
ty), as coercive power, or in positivist terms of whatever officials
do.?

In a recent book on the legal profession, Anthony Kronman con-
trasts the wise counselor of the past with today's expert technician. .

[Elarlier generations of American lawyers conceived their

highest goal to be the attainment of a wisdom that lies beyond

technique—a wisdom about human beings and their tangled affairs

that anyone who wishes to provide real deliberative counsel must

possess. They understood this wisdom to be a character trait that

one acquires only by becoming a person of good judgment, and not

just an expert in the law.”®

Practical wisdom, Kronman argues, is the central lawyer virtue
and, under the conditions of practice formerly prevailing, it was a
virtue engendered by the everyday practice of law. Lawyers devel-
oped the skill of identifying means to achieve ends. More important,
they developed traits of character that are essential to practical
wisdom: the capacity at the same time to detach themselves from a
situation and to view it sympathetically (sympathetic detachment)
and a concern for the general good (civic-mindedness).!* These
lawyers of the past, Kronman argues, found their calling in the
social ends their work was serving. Their profession had something
to profess.

Today, Kronman argues, the conditions of practice, especially in
the large firm sector of the profession, have eroded the develop-
ment of practical wisdom and civic-mindedness that characterized
the ideal of the “lawyer-statesman” of the past. Kronman’s book
ends in a counsel of despair: “the whole ethos of professionalism [is]
a doomed attempt to sustain the idea of a calling within certain tra-
ditionally prestigious lines of work—an attempt that has now clear-
ly failed.”® Irreversible forces in law teaching, judging, and
everyday practice stand in the way of gaining fulfillment, finding
self-identity, in legal work. In short, according to Kronman, the tra-
ditional aspirations of professionalism cannot flourish in the current
conditions of practice, which have undermined opportunities to
develop and exercise the required virtues, especially that of practi-
cal judgment.

* Bee E. Clinton Gardner, JUSTICE AND CHRISTIAN ETHICS 1 (1995),

 Anthony T. Kronman, THE LosT LAWYER: FAILING IDEALS OF THE LEGAL PRO-
FESSION 2 (1993).

*Id. at 160-61.

#1d. at 372.
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I agree with much of Kronman’s analysis of the virtues of
lawyering and his description of changes in the structure of large
firm practice.” But I refer to him now to critique what his ideal—
the lawyer-statesman—actually professes.” The lawyer-statesman
is that person who, almost above all other qualities, understands
that there is no right or wrong on questions of intense public debate
such as abortion and the death penalty, to use two examples men-
tioned by Kronman. Moral complexity and the incommensurability
of values, Kronman argues, necessitate a pragmatic posture.
Because “justice” is an “intractable” and “controversial” subject in
today’s world, the lawyer-statesman need have no vision of justice
other than as a description of process outcomes and a commitment
to efficient case management.” Justice is replaced by “political fra-
ternity” as the ultimate virtue. In short, justice has no meaningful
content and disappears from the book of virtues.”

The underlying point, if it is not obvious, is that in today’s world
of moral relativism, deconstruction and denial of foundational truth
it is not enough to be for “justice” and “the public good” because
they lack agreed-upon content. We are left with three alternativeas:
first, admitting that these terms are contested or uncertain in
meaning; second, leaving the task of supplying content to each indi-
vidual lawyer; or, third, attempting as a group to give some content
to them. The first approach concedes that the smoke-and-mirrors of
hypocrisy is involved (we are appealing to something that we can't
identify) and the second abandons any hope of a collective aspira-
tion to motivate lawyers. I believe that lawyers can or should agree

2 See also Mary Anne Glendon, A NatioN UNDER LAwYERS: How THE CRISIS IN
THE LEGAL PROFESSION IS TRANSFORMING AMERICAN SoCIETY 60-87 (1994) (apply-
ing Jane Jacobs’ analysis of the ethical systems of raiders and traders to modern
changes in the American legal profession—the displacement of cautious office coun-
selorg in flrm and bar leadership by Rambo litigators).

¥ Kronman, supra, note 10 at 49-52,

© Kronman discusses “justice” at two points in THE LosT LAwWYER. At pp.
107-108 Kronman states that justice iy such an “intractably controversial” topic that
it “provides little guidance in resolving the endless controversies” of today's world;
an emphasis on political fraternity, he states, is required “precisely because theze
concepts (liberty and justice] are so controversial” at 342, Because, in Kronman's
view, the incommensurability of values makes justice meaningless, the virtues of the
lawyer-statesmen are largely reduced to prudence, public-mindedness, and political
fraternity. Because Kronman places so much emphasis on conciliation and compro-
mise as aspects of the lawyer-statesman, he inevitably sugpests that adversarial
advocacy, confrontation, and conflict are inappropriate, even though the short-term
use of these measures may serve long-term interests of political community and har-
mony. Martin Luther King, Thurgood Marshall, and the civil rights movement come
to mind, So does Abraham Lincoln, who put justice above political fraternity.

1 Rohert F. Cochran, Jr. reaches similar conclusions in an excellent review of the
Kronman and Glendon books, See Cochran, Lawyers and Virtues, 71 Notre Dame L.
Rev, 707, 719 (1996).
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on some aspects of ordered liberty in a just society, a topic to which
[ will turn after critiquing the false faces of professionalism.

False Faces of Professionalism

Four false faces of professionalism masquerade as the real thing
by treating a modest concern as the heart of the subject:

* ‘“Professionalism” as “civility”;

e “Professionalism” as a disdain for the “commercialism” asso-
ciated with competition in legal services markets;

» “Professionalism” as limited to public or pro bono service;
and"

* “Profegsionalism” as a plea for self-regulatory authority of a
kind that diminishes the accountability of lawyers to courts,
lawmakers and the public.

Professionalism as Civility

Civility, of course, is a good thing: every lawyer should deal
with other participants in the justice system with decency and
courtesy, recognizing the dignity of each person. Civility reinforces
the legitimacy and effectiveness of legal institutions by respecting
the people and processes on which our ordered liberty depends.
Civility, however, is not the core of the enterprise.”” It is like an ele-
gant dessert, which dresses up and completes a good meal. The
nourishment—the substance of the enterprise—is found in the
meat, potatoes, and salad.

All too often, talk of civility displaces talk of fundamental issues
and problems on which the legal profession cannot agree: Should
the excessive zeal of current “hired gun’ representation be tem-
pered by recognition of limited duties to third persons? Should the
absolutist notions of confidentiality found in many professional
codes be modified to permit digclosure where other weighty inter-
ests are threatened? Should the failure of professional discipline to
deal with the two problems of most importance to clients—compe-
tent performance by lawyers and reasonable fees—Ilead to profes-
sional recognition of other mechanisms of making lawyers
accountable?

" Timothy P. Terrell and James H. Wildman make a similar argument, criticizing
the reduction of professionalism “to the level of professional etiquette—pleasant-
ness, returning telephone calls, and the like—so that it appears to lack any real
moral content at all.” Terrell and Wildman, Rethinking “Professionalism,” 41
Emory L. Rev. 408, 419 {1992).
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The disarray and malfunctioning of the justice system needs
constructive criticism that is passionate, truthful, courageous and
committed, which may sometimes require blunt or harsh language.
Civility is a virtue that must be viewed as compatible with, and less
important, than the virtues of courage, integrity and justice. When
the profession talks as if civility is the heart of professionalism, it
abandons a commitment to the vital task: defining lawyer roles and
attitudes that will result in a just social order.

Professionalism as the Absence of “Commercialism”

A second bastard form of modern professionalism is a version
that restricts its content to complaints about “commercialism.”
Real-life stories of plaintiffs’ lawyers rushing to accident scenes or
touting their wares in tasteless advertisements become a metaphor
for many lawyers’ profound distaste for the commercial realities of
the modern world. They become arguments for anti-competitive
measures that are likely to harm consumers: attempts to exclude
lawyers from outside the jurisdiction from competing for local busi-
ness; restrictions on the flow of information about the availability
and cost of legal services; and limitations on the provision of useful
service by both lawyers and nonlawyers (the “ancillary business”
controversy provides an example). Avoidance of “commercialism”
becomes synonymous with “professionalism,”®

The rhetoric of commercialism assumes that those in business
are morally inferior to lawyers and that their calling has no place
for ethics or public responsibility. Simultaneously, it ignores the
realities that lawyers earn their bread largely from the commer-
cialism of their business clients and that the market for legal ser-
vices today is fiercely competitive. A rhetoric of professional
independence and autonomy has real possibilities, since it makes
possible service for clients that furthers public interests. But a
rhetoric built on disdain of profit-making activity in a competitive
economy——the English barrister model—is unsuited to American
values and conditions.

That image of professionalism assumes that the American
virtues of risk-taking, private initiative, and competitive markets

¥ See, e.g., Robert L. Nelson and David M, Trubek, “New Problems and Para-
digms in Studies of the Legal Profession” 1, in LAWYERS' IDEALS/LAWYERS' PRAC-
TICES: TRANSFORMATIONE IN THE AMERICAN LEGAL PROFESSION {Nelson, Trubek,
and Solomon, eds. 1992); Russell G. Pearce, The Professionalism Paradigm, T0O
N.Y.U. L. Rev. 1229, 1256-65 (1995); Theodore J. Schneyer, Policymaking and the
Perils of Professionalism: The ABA’s Ancillary Business Debate as a Cuse Study,
35 Ariz. L. Rev, 363 (1993},
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are vices in the practice of law—a view that is inconsistent with
both history and reality. The practice of law in this country has
always been entrepreneurial in character. American lawyers have
innovated novel structures and forms of legal practice; they have
combined law practice with other endeavors; and they have been
adaptive, expansionist, and risk-taking in creating markets for legal
services that are broader and deeper than elsewhere in the world.
The corporate law firm, the contingent fee, the group services plan
are illustrative of this energy and initiative.

The ideals of professionalism must accept the benefits—and the
reality—of competition in legal services and provide practical solu-
tions for situations in which competitive forces cannot provide ade-
quate legal services."

Professionalism as Limited to Public Service

A third false face of professionalism presents it solely as public
service. Public service and pro bono work are ways in which pro-
fessional ideals can be put into practice, but they are not synony-
mous with a robust conception of professionalism. Most lawyers
most of the time will be working for private clients, usually for the
haves of this world, on business transactions or disputes involving
money.” As the old saw puts it, “the practice of law deals mostly
with the getting or keeping of money.” Many will be engaged in
those activities in law firms or organizations that are large in size
and hierarchical in structure. While a pro bono commitment must
be part of the message, meaning must be given to the everyday
activities of private lawyers working for private clients.

Representation of private clients serves public goals, T will
argue, when lawyer professionalism encourages lawyers to assist
clients in refining their objectives in the light of moral concerns,
channels client conduet in law-abiding paths, and subordinates the

* See Richard A. Posner, OveRcoMING Law (1995) (arguing that competitive
markets are hard on sellers but generally good for huyers),

* The single most powerful narrative inspiring the American legal profession is
that of “the fearless advocate who champions a client threatened with loss of life and
liberty by government oppression.” Historical incidents, such as Abe Lincoln's
defense of Tom Robinson, are mingled with countless fictional herces in novels,
movies, and TV shows, such ag Atticus Finch's defense of another Robinson in 7o
Kill a Mockingbivd. Yet the work of most lawyers today lacks the elements of this
narrative. Today, the lawyer's partisan endeavors are applied in a quite different
context: “The private ciient is more likely to be a business organization than a pri-
vate individual; the transaction or proceeding is probably civii or regulatory rather
than criminal; the outcome is more likely to be 2 matter of property or money than
life or liberty; and the justice of the cause is probably indeterminate.” Geoffrey C.
Hazard, Jr., The Future of Legal Ethics, 100 Yale L.J. 1239, 124445,
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interests of clients in those less common situations in which a
client’s wrongful conduct threatens serious injury to third persons
or to the integrity of judicial process.

The law office counseling and transaction work that constitutes #
most of what lawyers do often lacks the adversary structure, neu-
tral umpire, and represented parties that help ensure the fairness
of adversary proceedings.® Even in contested proceedings, the
claim that the invisible hand of the adversary system will maximize
social good is undermined whenever the contest is an uneven one
because one party is unrepresented or poorly represented. An ade-
quate ethic of professionalism must reflect these realities.

Professionalism as Self-Regulatory Freedom
from Accountability

A fourth false face of professionalism is a preoccupation with
“gelf-regulation” that has the effect of limiting the accountability of
lawyers to clients and the public. Some versions of “professional-
ism” agsume that only lawyers are in a position to assess the quali-
ty or cost of legal services or have any say in defining the public
responsibilities of lawyers, and therefore that only lawyers can
make these judgments, Yet we know that clients who regularly use
particular kinds of legal services can and do evaluate the quality
and cost of what they get; and that public institutions not controlled
by lawyers are constantly declaring norms about lawyer behavior
and applying them in specific situations. Professional discipline has
been transformed from a bar-controlled activity to a more public
process and the other forums that pass on a lawyer’s conduct are
public institutions: judges in applying sanctions in a proceeding;
juries in malpractice or third-party liability cases; administrative
agencies in enforcing agency rules of conduct.

Each lawyer should aspire to professional excellence, but aspi-
ration alone is not enough. Regulatory structures must be adequate
to enforce minimum standards of professional conduct.® The insti-
tution still most under the control of lawyers, professional disci-
pline, depends on clients to report grievances, fails to deal with
complaints of negligent performance or overcharging, and remains
underfunded, secretive and lawyer-protective in many jurisdic-
tions. A professional recognition that accountability is a vital agpect
of professionalism should lead to improvement of professional disci-

@ See Murray L. Schwartz, The Professionalism and Accountability of
Lawyers, 66 Calif, L., Rev, 669 (1978).

# 3ee Deborzh L, Rhode, Institutionalizing Fthics, 44 Case W, Res. L. Rev. 665
(1994).
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pline and greater tolerance for other methods of controlling lawyer
behavior: malpractice suits, judicial sanctions, and actions by
administrative agencies.

The organized bar plays a vital role in defining standards of
minimum conduet and in nurturing aspirational ideals of vocation,
calling, and service. But the bar cannot expect to have a monopoly
of the prescription and enforcement of minimum standards of con-
duct. It can expect to influence its members by the inculcation of
personal and collective ideals of aspiration and excellence. If pro-
fessionalism, under the rubric of self-regulation, is viewed as a ploy
for opposing all forms of public accountability not controlled by the
organized bar, it will be rejected by both lawyers and the public as
mere special-interest pleading, undeserving of moral respect.”

We learn to understand justice by recognizing what it is not.
Similarly, recognizing the limited truth of the four false faces of pro-
fessionalism helps us identify central aspeets of true professional-
ism. An account of professionalism for today’s world must recognize
that civility does not trump reformist or prophetic courage, that
competition in legal services serves public needs and is here to stay,
and that accountability to courts, juries, and administrative agen-
cieg is desirable as well as inevitable. Any adequate conception of
professionalism must also give meaning to the representation of
private clients that forms the bulk of the work of most lawyers.

The Central Moral Tradition of Lawyering

My critique of some current conceptions of lawyer professional-
ism has implied elements of an affirmative conception of lawyer
professionalism. A fully adequate conception, I believe, rests upon
a morality transcending any professional role or traditions, one
resting on a religious foundation or some other foundational con-
ceptions of objective reality. For many lawyers, religious faith pro-
vides a rich sense of calling as a lawyer.*

The profession as a whole, however, cannot agree on matters of
foundational truth. Its sense of professionalism must be founded on

® See Roger C. Cramton, The Delivery of Legal Services to Ordinary Ameri-
cans, 44 Case W, Res. L. Rev. 531, 611 (19984),

H See Symposium, Faith and the Law, 27 Tex. Tech L. Rev. 950 {1996) (person-
al statements of 45 lawyers from a variety of religious traditions on how they recon-
cited their professicnal life with their religious faith); Thomas L. Shaffer, On BEING
A CHRISTIAN AND A LAWYER (1981); Joseph G. Allegretti, TEE Lawver's CALLING:
CHRISTIAN FAITH AND LEGAL PRACTICE {1998),
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the shared morality of the community as applied to the special roles
of lawyers in the American democracy. ‘

The real problem today, in my view, is a'cbntemporary profes-
sional ideology of total commitment to clients, reinforced by legal
subcultures in various domains of litigation and practice.” If “client
comes first” meant only that the client’s interest is superior to that
of the lawyer, it would be sound and praiseworthy. But the domi-
nant view often means that only client interests are respected, not
those of courts, third persons, and the public. The profession, for
example, speaks broadly of the impropriety of abusive litigation
practices or of deception in negotiation, but its actions speak loud-
er than these general sentiments. The rules of the profession and
the actions of disciplinary bodies are indulgent concerning the
excessive zeal that serves short-term client interests at the
expense of the justice system and third parties. Moreover, the dom-
inant ideology protects clients who are using lawyers to defraud
third persons. The excessive preference for clients threatens the
ideal that the practice of law is a public profession serving public
interests.

What evidence supports my view that total commitment to
client is a dominant ideology of many sectors of the profession?
Empirical evidence on these matters is limited, especially data
showing behavioral or attitudinal change over time. But repeated
studies and reports, especially those dealing with the representation
of corporate clients by law firms, tell us that these legal services are
market-driven, with lawyers serving as expert technicians and hired
guns who view their work as a task-oriented commodity.®*® Many
lawyers form only weak attachments to the social ends of the pro-
fession and allow those ends to be defined, from moment to moment
and purely instrumentally, by the shifting bidders of their services.

I hope I am wrong in this diagnosis and that the public respon-
sibilities of the profession are as alive in the everyday behavior of
lawyers as they are in the minds of those gathered here, But I sus-

% As indicated earlier, supra note 2, this paper does not address another serious
problem: systemic underrepresentation of clients in some sectors of practice.
Attending to that problem in the delivery of legal services is a major responsibility
of lawyer professionalism. See Rhode, supra note 22, and Cramton, supra note 23,

® In addition to the materials cited in note 1, see the essays in LAWYERS
IDBALS/LAWYER PRACTICES: TRANSFORMATIONS IN THE AMERICAN LEGAL ProFBSs-
810N (Robert L. Nelson et al,, eds., 1992); Robert L. Nelson, PARTNERS WiTH POWER:
THE SOCIAL TRANSFORMATION OF THE LARGE LAW FIrM (1983); Robert Gordon, The
Independence of Lawyers, 68 B.U. L. Rev. 1 {1988); and John Heinz, The Power of
Lawyers, 17 Ga. L. Rev. 891 (1983),
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pect you are an unrepresentative group of lawyers and are focusing
your attention on ideals, not everyday law-office realities.

Moreover, some actions of the organized profession encourage
and support the notion that lawyers have limited or no public
responsibilities. A particular action, of great symbolic importance,
is the ABA’s reluctance to acknowledge that a lawyer should dis-
close client confidences to prevent or rectify a substantial fraud in
which the lawyer’s services had been employed.” Although the
actions of most state courts in rejecting the ABA position is help-
ful, the ABA view powerfully signals to law students that the pub-
lic responsibilities of lawyers are for show and not for action. The
treatment of client fraud is a self-inflicted wound endangering
lawyer professionalism.

What is the central moral tradition of lawyering that can be
reaffirmed today?® A good beginning of such a statement may be
found in a 1958 joint report on the professional responsibilities of
lawyers of a prestigious AALS-ABA special committee.® This
much-neglected report, largely drafted by Lon Fuller, outlined the
central moral tradition of lawyering.

That tradition asserts that a lawyer’s primary loyalty is not to
the lawyer’s client. The lawyer’s obligation to the client is subordi-
nate to the lawyer's primary obligation to the “procedures and
institutions” of the law. That is how Lon Fuller put it in the 1958
report. Moreover, the role of the lawyer within the legal system
“imposes on him a trusteeship for the integrity of those fundamen-
tal processes of government and self-government upon which the
successful functioning of our society depends.”

Asg Professor Lawry has pointed out, the legal system defines
and gives meaning to the very terms “lawyer” and “client.”® The
lawyer’s duty (or loyalty) to a client “is bounded and contextualized
by the legal system itself.”™ The law licenses a lawyey, in bringing

* For discussion of the tortured history of client fraud by the ABA, see Geoffrey
C. Hazard, Jr, Susan P. Koniak, and Roger C. Cramton, The Law and Ethics of
Lawyering 295-323 (2d ed. 1994},

® This part of the paper relies heavily on Robert P. Lawry, The Central Moral
Tradition of Lawyering, 19 Hofstra L. Rev. 311 (1990); John M.A. DiPippa, Lon
Fuller, The Model Code and the Model Rules, 37 8. Tex. L. Rev. 303 (1996); and Rob
Atkinson, A Dissenter’s Commentary on the Professionalisin Crusade, 74 Tex, L.
Rev. 259, 303-12 (1995).

* Fuller & Randall, Professional Responsibility: Report of the Joint Conference,
44 A B.AJ. 11569 (1958) [hereinafter Joint Report].

" See Lawry, supra, at 319
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law suits, filing motions, seeking discovery, and the like, to impose
risks and burdens on people who are unwillingly brought into the
justice system. Lawyers, when they take such actions, should recall
Learned Hand’s statement that he would “dread a lawsuit beyond
almost anything else short of sickness and death.” Exercise of these
necessary impositional powers must be balanced by obligations to
the letter and spirit of the law. .

Once the lawyer has chosen to represent a client, the lawyer
serves as a champion of the client’s interests. The goals of the rep-
resentation may turn out to be other than the lawyer would prefer,
but there is ample opportunity for dialogue that may shape those
goals. And the means employed must be consistent with the
lawyer’s primary obligation to the processes, procedures, and insti-
tutiong of the law. As Fuller put it, “the temptations to interested
exploitation, to abusive shorteuts, to corroding misinterpretation”
provided by institutional arrangements must be resisted.® “[Tlhe
lawyer often deters his client from a course of conduct technically
permissible under existing law, though inconsistent with its under-
lying spirit or purpose.” The respect for institutional arrange-
ments conveyed by this statement is totally at odds with implausible
casuistry in responding to discovery requests, the use of delay for
tactical purposes, the effort to nullify justice by all-out resistance,
and the bad man’s counsel that law violation is a cheap option
because the violation is unlikely to be detected or enforcement
costs will be less than the benefits of illegality.

The lawyer’s obligation to the law means that clients, when they
seek to use the legal system, are not free to abuse it by crime or
fraud. Historically, the ethics of the profession have permitted or
required a lawyer to reveal confidential information to prevent or
rectify the consequences of a client’s criminal or frandulent act
involving the use of the lawyer's services. This aspect of the pro-
fession’s central moral tradition is reflected in the crime-fraud
exception to the attorney-client privilege, Canon 41 of the Canons
of Professional Ethics, the text of DR 4-101(C)(3) and the original
version of DR 7-102(B)(1), and all of the discussion drafts of the
ABA Model Rules of Professional Conduct.® The narrowing of this
longstanding and vital exception to the professional duty of confi-
dentiality occurred only partially in 1974%® and more fully in 1983

@ Id,
® [d. at 1161.
% 1d,

% Bee Hazard, Koniak & Cramton, supra, note 27 at 294-300,
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when the ABA House of Delegates rejected disclosure to prevent
or rectify client fraud other than fraud on a tribunal.*

States that have rejected this absolutist conception of confiden-
tiality are acting in the interests of professionalism® They have
concluded, rightly, that the function of lawyers is to assist clients in
the proper use of the legal system. Continuing the representation is
improper when clients misuse their lawyers’ services in defrauding
others, and clients sacrifice confidentiality when they trespass on
the law itself. Clients are entitled to virtually absolute confidential-
ity when they seek legal advice concerning past acts, but not when
they are engaged in a fraud, the consequences of which are undis-
covered and unfolding.

Fuller’s 1958 report provides a moral justification for the
lawyer’s role in the adversary system and an explanation for the
larger moral responsibilities of a lawyer when engaged in other
functions, such as law-office counseling or as the architect of publie
or private arrangements. With respect to the lawyer’s function of
partisan advocacy in litigation, compare Fuller’s prescription with
the scorched-earth tactics of many of today’s litigators:

The advocate plays his role well when zeal for his client’s cause
promotes a wise and informed decision of the case. He plays his
role badly, and trespasses against the obligations of professional
responsibility, when his desire to win leads him to muddy the head-
waters of decision, when, instead of lending a needed perspective
to the controversy, he distorts and obscures its true nature®

This aspiration that lawyers be “tough but fair” in litigation
means that personal attacks, humiliating cross-examination, and
dilatory tactics have no place in a lawyer’s arsenal of weapons. The
goals of advocacy are not merely winning, but the furtherance of
accurate and efficient outcomes.

% In 1974 the ABA added an “except” clause to DR 7-102(B)1) that had the
effect, if interpreted in accordance with ABA Formal Op. 341 (1975), of virtually
eliminating the obligation of disclosure provided by that rule. However, only 14
states adopted the amendment and in some of those it was unclear whether the
interpretive opinion was accepted. The result of this moral blindness was uncertain-
£y and confusion.

* For discussion of consideration of the client fraud problem in the rulemaking
process that resuited in the 1983 Model Rules, see Ted Schneyer, “Professicnalism as
Politics: The Making of a Modern Legal Bthics Code,” in LAWYERS' IDEALS/
LAWYERS' PRACTICES: TRANSFORMATIONS IN THE AMERICAN LEGAL PROFESSION 95,
120-32 (Nelson et al,, eds., 1992),

T As of September 1993, 41 jurisdictions permitted or required a lawyer to dis-
close information to prevent a criminal fraud, and 17 permitted disclosure to rectify
a client fraud. See Hazard, Koniak & Cramton, supra, note 27 at 321-22.

# Joint Report, supra, note 29 at 1161,
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In the courtroom, the lawyer presents the client’s case in the
most favorable light, giving the client the benefit of any doubts so
long as the client’s position is not untruthful. “A similar resolution
of doubts in one direction,” the report states, “becomes inappropri-
ate when the lawyer acts as counselor.”

[Tlhe reasons that justify and even require partisan advocacy

in the trial of a cause do not grant any license to the lawyer to par-

ticipate as legal advisor in a line of conduct that is immoral, unfair,

or of doubtful legality.®

The lawyer as counselor “must be at pains to preserve a suffi-
cient detachment from his client’s interests so that he remains capa-
ble of a sound and objective appraisal of what his client proposes to
do.”® The lawyer’s advice channels the client’s conduct along lines
congistent with law and good morals, The resulting compliance with
the law, Fuller argues, “is not generally lip serving and narrow,”
but rather is consistent with “the underlying spirit and purpose” of
legal institutions, procedures, and substantive requirements.”
Lawyer and client, in a two-way process of moral suasion, work out
a course of action that is right and good. Justice does not flow from
government alone; it is a gift that good people give to one another.

As an example, consider the role of a lawyer in helping corpo-
rate clients deal with governmental regulation. The older view,
advanced by Fuller, distinguished the counseling function from that
of defending an enforcement proceeding arising out of the client’s
prior conduct. As a corporate counselor, the lawyer's advice wasg
directed “not just to the defensive aim of minimizing exposure, but
to the affirmative one of promoting compliance with the regula-
tion’s purpose.’*

Recent empirical studies as well as anecdotal reports from the
corporate sector of practice provide a very different picture: These
lawyers view themselves as technicians who do what their clients
want, not as playing an independent, autonomous role. Case reports
provide numerous illustrations of a fierce loyalty to client that leads
to cosmetic compliance, nullification by resistance, or the Holme-
sian “bad man’s” strategy of violation based on low odds of enforce-
ment.*

* Tdl,

0 Td.

i 1d,

2 Robert W, Gordon & William H. Simon, “The Redemption of Professionalism?”
in LawvERS' IDEALS/LAWYERS' PRACTICES: TRANSFORMATIONS IN THE AMERICAN
Lrcal Proression 230, 248 (Robert L, Neison et al,, eds., 1992), My discussion of
the lawyer as regulatory counselor relies heavily on Gordon and Simon’s paper.
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The special powers and privileges of lawyers, such as the attor-
ney-client privilege, are based on the assumption that law office
secrecy will result in sound counseling that will channel client
behavior in law-abiding ways. Trends in current practice suggest
that the respect given to law often turns on whether its coercive
force will in fact be brought to bear. What is legal and right is
replaced by “what can we get away with?” The same sort of casu-
istry is then applied in interpreting and applying the profession’s
own ethics rules. The Hobbesian world of a war of all against all
looms ahead, amidst the ruins of the rule of law.

Regulation, of course, is often excessive, inefficient, or in need
of reform. Yet regulatory schemes, however imperfectly, also give
expression to general social and moral norms relating to health,
safety, nondiscrimination, or other matters. As Professors Gordon
and Simon put it in a recent article, “Fidelity to the general pur-
poses recorded in law, and the obligation to try to give them practi-
cal effect in [the law office], is at the heart of the professional
ideal,”"®

My thesis, then, is that the central moral tradition of lawyering
has been that a lawyer’s primary obligation is to the procedures and
institutions of the law. In recent decades this earlier consensus has
been largely, but not totally, replaced by ideology and behavior
characterized by total commitment to client and a rejection of
lawyers’ public responsibilities. The need today is to regenerate the
ideal of the law as a public profession with large public responsibil-
ities and to give meaning to those responsibilities by the develop-
ment of principles and narratives that give life to them.

* The term comes from O. W. Holmes, Jr., who, in a talk to Iaw students about
law study, said: “If you want to know the law and nothing else, you must look at it as
a bad man, who cares only for the material consequences which such knowledge
enables him to predict, not as a good one, who finds his reasons for conduct, whether
inside the law or outside of it, in the vaguer sanctions of conscience.” Quoted in Haz-
ard, Koniak & Cramton, supra, note 27 at 27. For discussion of the “legal realism
problem” arising from the lawyer adopting the bad man’s orientation in advising
clients, see Stephen L. Pepper, Counseling at the Limits of the Law, 104 Yale L.J.
1545 (1995).

" Gordon & Simon, supra, note 42 at 257.
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Ethical stumbles online leave digital trail for bar counsel. o
It's not as if lawyers never misbehaved before, But now they're making the same old mistakes — soliciting for sex, slamming judges,
talking trash about clients — oniline, leaving a digital trail for bar counsel to follow,

Jresa Baldas
May 10, 2010

Steven Belcher was defending a wrongful-death case in 2008 when he had a bad idea. Belcher, then a temporary attorney at Paule,
Camazine & Blumenthal in St. Louis, e-mailed a photograph of the overweight deceased, lying naked on an emergency room table, to
a friend, along with his own lewd and disparaging commentary.

The firm, which monitored work e-mails, turned him in to the state disciplinary counsel, and he was stapped with a 80-day suspensian,
stayed pending probation. Belcher, who is still licensed o practice law but has joined the Army, admits he made a “stupid” mistake. “|
had my head up my but," he said.

Because he was licensed to practice in Yilinais and Virginia as well as Missouri, more than one bar counsel heard about his case. And
they wondered whether there was more here than one lawyer's bad decision.

"It got our eyebrows up," said James Grogan, chief coungel of the 1llinois Attorney Registration and Disciplinary Cammission and a
past president of the National Organization of Bar Counsel. "We thought, 'Wow, are we going to see more of these?' Well, | think it's
clear we are starfing to see more,”

Grogan, also chief counsel of the Hlinois Attorney Registration and Disciplinary Commission, said the sense among his disciplinary
brethren is that "more investigations are being generated for lawyers misusing electronic communications and the Internet.”

Numbers are hard to come by; no one agency tracks the number of lawyers facing discipline for online behavior, But social networking
by attorneys and all its potential dangers is being closely monitored In nearly every corner of the legal profession, Disgruntied clients,
lawyers outing other lawyers and bar counsel themselves are sparking investigations. Law firms host seminars and webinars on it.
And bar counsel and bar associations bring it up at nearly every meeting. The American Bar Association's Cemmission on Ethics

20/20 has on its agenda, among other 21st century Issues, whether existing ethics rules adequately address social media use by
lawyers,

It's not as if lawyers never misbehaved before. But now they're making the same old mistakes — soliciting for sex, slamming judges,
talking trash about dients — online, leaving a digital trail for bar counse! to foliow.

Legal ethics expert Michael Downey said lawyers' tendency to be risk-averse seems to fade away on the Internet. “They're disclosing
confidences, talking about pending matters, they take potshots...like everyone else," said Downey, immediate past chairman of the
American Bar Association's Ethics and Technology Committee and a member of the ABA Center for Professional Responsibility.

- At the ABA, Downey, a partner in Chicago-based Hinshaw & Culbertson's $t. Lauis office, said the focus is on whether new misdeeds
require new ethics rules, He suspects the current rutes "are probably adequate ™
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Downey routinely lectures to law firms and bar associations on the ethical concerns lawyers face in the worlds of Twitter, Facebook
and blogs. "Someone just suggested yesterday that | do a program on this."

The following stories may explain why.
SEX IN THE FILES

It was a want ad with a twisted twist in the "Adult Gigs" section of Crailgslist. Now it could get Chicago immigration lawyer Samir "Sam"
Chowhan disbarred.

in May 2009, Chowhan was seeking a dual secretary/sexuat partner, according to a complaint filed with the lllinois Attorney
Registration and Disciplinary Commission. His ad read: "l.oop law firm looking to hire am {sic] energetic woman for their open
secretary/legal assistant position, Duties will include general secretarial work, some paralegal work and additional duties for two
lawyers in the firm. No experience required, training will be provided.”

The ad asked for a résumé and a few pictures, *along with a description of your physica! features, including measurements.”

A woman identified in the complaint as Debbi responded, Chowhan e-malled her back: "[lIn addition to the legal work, you would be
required to have sexual interaction with me and my partner, sometimes together sometimeas separate. This part of the job would
reguire sexy dressing and fiitatious interaction with me and my partner, as well as sexual interaction. You will have to be comfortable
going this with us.”

Debbi was not comfortable.

The woman filed a complaint with the attorney discipline board. Chowhan initially denied he wrote the ad, claiming someone with
"malice” set him up, but in September he fessed up, He appeared for a sworn statement at the disciplinary commission and, under
oath, "acknowledged that he posted the May 28, 2009 Craigslist advertisement and sent the May 29, 2009 responslve e-mail "

His penalty is pending. Chowhan, who also faces discipiine over his handling of immigration matters, now practices at Chowhan Law
in Fort Wayne, ind. He did not return calls seeking conmment.

FACEBOOK FOLLY

Susan Criss, a Texas state frial judge in Galveston County, is a fan of social medla, As an elected judge, she finds Facebook a good
way to connect with voters, It also helps her keep tabs on lawyers.

Criss has busted more than one lawyer in a sticky situation online. Last year, a prosecutor sought and received a weekiong
continuance to attend a funeral, but her daily Facebook postings showed her drinking and riding motorcycles. When the prosecutor
returned, Criss called her on the less-than-funereal activities — and denied the prosecutor's reguest for another, monthlong
continuance.

"She was embarrassed,” the judge said.

More recently, Criss said, another prosecutor in a case before the judge took pictures of a crime scene and pasted them on her
Facebook page, along with comments from law enforcement talking about the crime and crime scene. Criss was baffled, "Y'all are not
thinking ane bit about the fact that when you're asked to provide discavery to the other side in litigation... this is going to count,” she
said.

Criss, who spoke about social networking mishaps at the American Bar Association’s annual conference last year, said, "t see a lot of
venting about judges. | see & lot of personal information being posted, like, 'Let's go get drunk tonight' or 'Let's go meet at the bar.'...
You see these things and say, "What are you thinking?" "

On a positive note, she believes her Facebook bustings have had same impact. "I'm starfing to see a lot more lawyers using common
sense,” she said. "They're reading about people getting caught, and they're seeing the consequences."

CRITICAL LINE

It seemed like the petfect venting tool, a courthouse biog. Florida criminal defense attorney Sean Conway couldn't resist the
temptation.

Conway wrote that Broward County Circult Judge Cheryl Aleman was an "evil, unfalr witch” with an "ugly, condescending attitude.” He

also suggested she was "seamingly mentally ill." His beef? The judge allegedly wasn't giving defense lawyers enough time to prepare
for trials.
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Repercussions? You bet.

The Fiorida Bar reprimanded Conway in April 2009 and fined him $1,200 for violating five ethics rules, including impugning a judge’s
gualifications or integrity.

Conway argued that it was his constitutional right to ¢riticize a judge. Me contended that, outside a courtroom, a lawyer's speech
cannof be restricted any more than anyone else's. But the Florida Supreme Court declined to hear his case.

Sure, Conway admits now, his words were harsh, but he had to use powerful words to get his point across. "She was doing scmething
that was blatantly unfair...and [ had o expase it," said Conway, who still encourages attorneys to vent online. "Just don't sign your
own name....Just do it from hiding."

Conway recently started his own solo defense practice in Mollywood, Fla, He said he only visits blogs now; he doesn't comment in
them.

TRASH TALK

if she'd confined her blog posts to her hobbies, bird-watching and photography, her supervisor likely wouldn't have minded. But
Kristine Ann Peshek, an assistant public defender in Winnebago County, [I},, also wrote about her clients — quite candidly.

Accarding {o a complaint filed last August with the lllinols Attorney Registration and Disciplinary Commission, she disclosed
confidential information about them. On March 28, 2008, she wrote of one client: “This stupid kid is taking the rap for his drug-deating
dirthag of an older brother because 'he's no sniteh.'...My client is in college. Just goes o show you that higher education does not
imply that you have any sense.”

Peshek hid clients' names, but spoke freely about their cases. In another 2008 post, she wrote: " ‘Dennis,' the diabetic whose case |
mentioned in Wednesday's post, did drop as ordered....Guess what? It was positive for cocaine. He was standing there in court
stoned, right in front of the judge."

Peshek, according to the complaint, also criticized judges, calling one an "a..halg" and anocther "Judge clueless.”

in April 2008, Peshek's supervisor learned of her blog, She was terminated that month. The disciglinary commission has
recommended a 80-day suspension, A final decision from the Ilinois Supreme Court is expected within weeks.

Peshek, now in private practice at Peshek & Rabbitt in Beloit, Wis., declined to comment.

ALL PUFFED UP

Dennis Hernandez identified four lawyers with his firm who were not — to get technical about this — licensed to practice law in the
state of Florida, Since Dennis Mernandez & Associales is based in Tampa, the Florida Bar was not pleased. And since the four were
named on his Web site under "Our Attorneys,” the evidence of Hernandez's misstatements wasn't hard to find.

The Florida Supreme Court last August disciplined Hernandez for, among other things, making statements that were "potentially false
or misleading" about the lawyers working at his firm.

According to a complaint filed with the Florida Bar, Hernandez on his Web site provided biographies for four individuals not licensed to
practice law in Florida.

One of them had been disbarred elsewhere. Harry M. Walsh Jr. was licensed to practice law in Maryland until Septermber 2004, when
he was decertified and prokibited from practicing law. He was disbarred in 2005.

The other three were Massachusetts lawyer Lori E. Eisenschmidt, Tennessee lawyer Christopher Lee Denison and Georgia lawyer
Alan Austin Gavel, who had been suspended in Georgia from July 15, 1998, through Sept. 168, 2002. Hernandez was billing clients a
senior associate rate of $300 per hour for these three,

Gavel said, "When | was asked to do things that | thought were inappropriate, { left.”

In August, Hernandez was suspended for 90 days, ordered to attend ethics school and required to pay restitution totaling $19,766 to
six clients who were misled,

NO COMMENT
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Sometimes the judge herself ends up in the online hot seat.

Judge Shirley Strickland Saffold of the Cuyahoga County, Ohio, Common Pleas Court is refuting claims that she posted anonymous,
sharky comments about some of her own cases, The more than 80 commenis — posted by one "lawmiss” on Clevefand.com, the
Web site of The Plain Dealer — were linked to Saffold's personal e-mail account. Saffold was cuted by the paper, which had obtained
public records showing the browsing history of her courfroom computer.

Despite Saffold's insistence that she did not write about her cases online — and the fact that her daughter has copped to the postings
— the judge was recently yanked off a serial-killer trial. The Chio Supreme Court remaved her from the case on April 22 to avoid
“even an appearance of bias, prejudice or impropriety.”

Chio Chief Justice Paul Pfeifer wrote, "[T]he nature of these comments and their widespread dissemination might well cause a
reasonable and objective cbserver to harbor serious doubts about the judge's impartiality.”

So what exactly did "lawmiss” say? Here are some excerpts from The Plain Dealer,

In a Nevember 2009 post, she called a defense |lzawyer in a vehicular manslaughter case a "buffoon” and wrote, "If only he could shut
his Amos and Andy style mouth.”

About 2 2008 triple-murder case that ended in a life-without-parole sentence, lawmiss wrote, "If a black guy had massacred five
people then he would've received the death penalty....A white guy does it and he gets pat on the hand. The jury didn't care about the
victims... All of them ought to be ashamed."

Saffold, meanwhile, has gone from judge to defendant fo plaintiff, She is suing The Plain Dealer for $50 millien, claiming it viclated its
own online privacy pelicy by outing lawmiss.
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EMBEDDING PROFESSIONALISM INTO
LEGAL EDUCATION=

Denise Platfoot Lacey™

INTRODUCTION

There has been a repeated call to incorporate professionalism training in
legal education in order to assist students in developing professionalism. While law
schools have begun to answer this call, they often fail to teach and assess actual
professionalism behaviors of their law students. Such failure results in lost
opportunities to impart to law students the expectations of the legal profession, as
well as to help them to develop the highest standards of conduct. This article will
present information about a model of professionalism assessment in medical
education and how it can be integrated into legl education to facilitate the teaching
and evaluation of professionalism in law students.

In Section T, this article will discuss the call to integrate professionalism
training into legal education. In Section T, it will describe one model of
professionalism assessment that is used in medical education. [n Section 1, it will
propose ways to apply the medical school model in law schools.

SECTION I: THE CALL TO INTEGRATE PROFESSIONALISM TRAINING INTO LEGAL
EDUCATION

Over the past twenty years there has been a repeated and increasingly
urgent call to integrate professionalism training into legal education. The reasons to
do so include that it will better prepare law students to be professionals,’ that it will

* The title of this paper was borrowed from the title of a 2002 medical education conference
cosponsored by the Association of American Medical Colleges and the National Board of Medical
Examiners. Report from an Invitational Conference Cosponsored by the Association of American
Medical Colleges and the National Board of Medical Examiners, £mbedding Frofessionalism in
Medical Education:  Assessment as a Tool for Implementation (2003), avaliable at
http://www.nbme.org/PDF/Publications/Professionalism-Conference-Report-AAMC-NBME.pdf  (last
v.lslted March 31, 2011).
** Lecturer of Law/Externship FacultyUniversity of Dayton School of Law

1. NAT’L ORG. OF BAR COUNSEL, LAW SCHOOL PROFESSIONALISM INITIATIVE REPORT 1 (2009)
[hereinafter NOBC REPORT], available at
http:/inobe.orgftemplate_main. aspx?id=3072&terms=law-+school {last visited March 31, 2011).

41
18J. L. Bus.& ETHICS 41 (2012)
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restore public trust and confidence in the legal profess:on, and that it will help
students attain professional competence and excellence.”

A The MacCrate Report

One of the primary reports of the last two decades which articulated the
need for students to develop professional values during law school was the
MacCrate Report a highly regarded report on legal education issued in 1992 by an
American Bar Association Task Force. The MacCrate Report developed a
comprehensive statement of skills and values of the legal profession intended to
provide a foundation for law schools and the practicing bar to assist prospective and
new lawyers to become competent pl*actitioners.5 The overall purpose of the report
was to enhance the quality of the preparation of lawyers.

MacCrate established four fundamental values of the profession, which are
universally recognized as standards of professionalism.? MacCrate’s fundamental
values of the profession include a commitment to competent representation; a
commitment to public service; a commitment to improving the profession; and a
commitment to professional self—developmenL8

MacCrate suggested that law schools teach valuable legal skills and values
in a non-traditional classroom setting, such as a well-structured clinical program,
where teaching could focus on communication, counseling, negotiation, and
resolution of ethical dilemmas, among others.” Tt further recommended that law
school facuity emphasize the values of the professionl in all courses and model
conduct that underscores the importance of those values.

B. A Mationaf Action Plan

A National Action Plan on Lawyer Conduct and Professionalism adopted
in 1999 by the Conference of Chief Justices expanded upon the recommendations
of the MacCrate Report by providing specific recommendations of how the bench,

2. WILLIAM A. SULLIVAN ET AL., EDUCATING LAWYERS: PREPARATION FOR THE PROFESSION
OF LaW 28 (2007); Conference of Chief Justices, A Mational Action Plan on Lawyer Conduct and
Professionalism 1 (1999)  [hereinafter  MNational  Action  Plad,  available  at
http://ec nese.dni, us/natlplan/NatlA ctionPlan.htm].

3. Robert MacCrate, fLegal Efducation and Professional Development—An Educational
Continuum: Report of the Taskforce on Law Schools and the Profession: Narrowing the Gap 1992,
AB.A Sec. of Legal Educ. & Admissions to the Bar, [hereinafler MacCrale Reporl), available at
http:/fwww.abanet.org/legaled/publications/onlinepubs/macerate html (last visited March 31, 2011).

4. /d

5. /d at Introduction.

6. /d.

7. Many states and bar associations have issued statements of professionalism which
incorporate the MacCrate Report's values of the profession into their standards of
professionalism, See list of Professionalism Codes accessible on the American Bar
Association Center for Professional Responsibility website, avaifable at
hittp:/farww.abanet.org/cpriprofessionalism/profeodes.html (last visited March 31, 2011).

8. MacCrale Report, sipra note 3, at 3-8,
9. /d at234.
10. id at 235,
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bar and law schools coutd enhance lawyer professionalism.” The National Action
Plan defined professionalism as civility among members of the bench and bar, as
well as competence, integrity, respect for the rule of law. zpubhc service, and lawyer
conduct that exceeds the minimum cthical requirements.

The National Action Plan recommended that law schools provide more
course offerings, such as simulated law practice, clinical and pro bono programs,
and internships, to provide students with an understanding of professionalism and
basic legal skills.” It further recommended that law schools assist bar admissions
agencies in assessing the character and fitness of law students, including instances
of conduct reflecting poor character and fitness, even if it constituted non-academic
misconduct.

C. Best Practices

Best Practices for Legal Education written by Roy Stuckey and others in
2007, provided a comprehensive set of guidelines for improving legal education to
better prepare students for prfmtivce.]5 One recommendation was that law schools
should improve the competence and professionalism of their graduates,lé including
educating students on improving access to jnstice:,17 providing basic skills
instruction to better prepare students for the practice of law,18 and providing
professionalism instruction to assist students in developing the ability to conduct
themselves professionaliy.'g

Best Practices explained that law schools should aim to train students to
demonstrate professionalism, by teaching students to understand and commit to the

values, behaviors, aftitudes, expectations, and ethical requirements of a lawyer.

Professionalism should be taught pervasively throughout law school and should be
modeled by fa.cu}ty The first step o such training is changing the culture and
environment of the law school community to foster professional conduct.” Further,
students should be expected to conduct themselves professionally with clear
guidelines as to what the school considers to be appropriate professional conduct.”

Moreover, Best Practices endorsed the recommendations for improving
law school professionalism training that were set forth in Teaching and Learning

11. National Action Plan, supranote 2.
12, /d a2,

13. /d a5,

14. fd.at7,16.

15, ROY STUCKEY ET AL., BEST PRACTICES FOR LEGAL EDUCATION: A VISION AND A ROAD
gAP égLEA, 1st ed. 2007), avaflable at http://law.sc.edu/faculty/stuckey/best_practices/best_practices-
il.p

16. /d. at 24,

17. fd at26.

18. fd. at27.

19, fd at27-28.

20, M, at79,

21. STUCKEY, supranote 15, at 100.
22, /d.at 101,

23. 1.
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Professionalism, a 1996 report of the American Bar Association Section of Legal
Education and Admissions to the Bar,24 which included role modeling by faculty,
pervasively teaching professionalism, developing an effective system for
encouraging and monitoring ethics and professionalism programs, using interactive
teaching methods, and developing activities, policies and infrastructures that reflect
genuine concern with professionalism.25

0. The Carnegie Report

The Carnegie Report published in 2007 comprehensively examined how
law students were trained, including how they form professional identity.25 The
Carnegie Report noted that law schools fail to provide “effective support for
developing ethical and social skills™” despite the fact that “[sltudents need
opporiunities to learn about, reflect on and practice the responsibilities of legal
professicn:lals.”28 Carnegie further observed that attention to professionalism in law
schools has been handled in an “... additive way, not an integrative way.””’ The
problem with this approach is that it assumes that legal analysis is sufficient in and
of itself to train law students, thereby only requiring a slight increase in attention to
professionaiisu'ﬂ.g'0

Carnegie suggested that law schools need to *. .. bridge the gap between
analytical 3e}nd practical knowledge, and a demand for a more robust professional
integrity.” In this regard, law schools should integrate into its curriculum *. ..
exploration and assumption of the identity, values and dispositions consonant with
the findamental purposes of the legal profession.”” Further, students should be
provided with opportunities to wrestle with the issues of g}rofessionalism, as well as
those that support students’ ethical-social deve]opment.3 An integrative approach
would require that ethical-social issues fully pervade the doctrinal curricula and that
educationalssxperiences concerned with values of the legal profession are provided
to students.

24. American Bar Association, Teaching and Learning Professionafism:  Report of the
Professionalism Commiltee, 1996 ABA Sec. of Legal Educ. & Admissions to the Bar [hercinafter
Teaching and Learning Professionalisim).

25, Stuckey, supranote 15, at 103 (citing Teaching and Learning Professionalism, supra note 24).

26. SULLIVAN, Supranote 2, at 27-28.

27. Sullivan et al., Edvcating Lawyers; Preparation for the Profession of Law, Summary at 6,
hitp:/iwww. carnegiefoundation.org/sites/default/files/publications/elibrary_pdf €32.pdf.

28. /d.até.

29. fd at 7.

30. /g atd.

3l /.

32, /d

33, Sullivam, Sypranote 27, at 9.

4. /i
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E. The National Organization of Bar Counsel Law School Professionalism
Initiative Report

In 2009, the National Organization of Bar Counsel (hereinafter “NOBC”)
issued a Law Schoal Professionalism Initiative Report suggesting that the law
school accreditation process should require law schools to adopt professionalism
plans that address the three apprenncesmps of the Camnegie Report: legal analysis,
practical skill and professmna] Idenuty The NOBC suggested that in addition to
professionalism training in the classroom, law schools should track student
behavior, provide remediation of students with observed and demonstrated
problems, and hold students accountable for their behavior in law school.”®

The NOBC suggested criteria and input and outcome measures that law
schools could use in creating a professionalism plan, including classrcom criteria,
student accountablhty and law school environment, and external contacts and
influence.””  With regard to accountability and the law school environment, the
NOBC suggested that law schools adopt formal conduct and honor codes, the
difference being that the *. . . conduct code provides a standard of professional and
personal behavior for law students to follow, which is distinct from an academic-
centered honor code,™" and is based upon the Rules of Professional Conduct of the
jurisdiction where the law school is located.” The honor code, on the other hand,
would “... establish standards of professional behavior that promote core
professional and character values going beyond minimal compliance with
mandatory standards of conduct.””

The NOBC recommended that monitoring systems be used to monitor
student compliance with the codes to help .. . identify students who display signs
of failing to understand or display essential professionalism traits.”" Further, law
schools should provide a remediation program to respond to student conduct that
falls below that which is identified in the codes.”

F. Fxamples of Professionalism Training in Law Schools

As law schools have taken heed of these reports and recommendations,
there are increasing examples of how law schools have incorporated
professionalism training into their students’ law school experience. For example,
law schools provide orientation programs for first-year law students which include
professionalism discussions with practicing attorneys about the best course of
conduct in hypothetical professionalism situations.” Law schools host formal

35. NOBC REPORT, Supra note 1, at 2-3.
36. id at3.

37. Id at3-4

38. o atld

39. /4

40. /d.

41, NOBCREPORT, supranote 1,.at 15,
42, /d at16.

43, Gambrell Professionalism Award Reclpients, AM. BaRr ASS'N,
http://www.americanbar.org/groups/professional responsibility/initiatives_awards/awards/gambrell/pre
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ceremonies where students recite an oath of professionalism to emphasize the
special significance and responsibility of entering into the legal profession.“ Law
schools offer clinical courses which specifically address professional responsibility
issues which arise in the legal representation.”’

These efforts are commendable and certainly succeed to emphasize the
importance of professionalism in the legal profession. Even so, these programs
exhibit an “additive” approach rather than an integrative approach, as noted by
Carnegie.” Although some of the programs are required for the students, many are
offered as extra-curricular. Further, those that are mandatory are offered outside the
realm of the traditionally “substantive” curricula; in other words they have not fully
pervaded the doctrinal curricula.t’ As Carnegie warns, this leads students to
assume that professionalism, while perhaps highlighted, is less important than the
legal analysis being taught in doctrinal courses and results in misunderstandings of
how the law works."®

Given this, still more needs to be done to embed professionalism into legal
education in order to instill in students the professionalism values and the high
standard of conduct expected in the legal profession. One obvious solution is to
adopt the integrative approach suggested by Best Practices and the Carnegie and
MacCrate Reports by pervasively addressing professionalism in every course in law
school.

However, even if law schools continue to develop extra-curricular
professionalism programs and begin to pervasively integrate professionalism
discussion in all law school courses, there will continue to be a disconnect for
students between the discussion of professionalism values and the behaviors that
they exhibit in law school.

Typically, unless student conduct rises to the level of a violation of the
school’s honor code (which is akin to the minimum standards of conduct required
by the Rules of Professional Conduct), students’ lack of professionalism—
behaviors like non-cooperation with colleagues, combativeness, disrespectful
attitudes, inappropriate tone and demeanor with colleagues, faculty and staff, lack
of initiative, tardiness, disruptive behavior, poor work ethic, inabilitxwto take
responsibility for actions, etc.—tends to be ignored in law schools. Until
students are held accountable in law school for the unprofessional behavior in

vwinners.htm! (last visited March 31, 2011) (describing the Emory University Law Schools’ Law
School Professionalism Project in 1999).

44. /d. (describing the Southern Hlinois University School of Law’s Professionalism Development
Workshop Series for First-Year Law Students and Wake Forest Undversity School of Law’s
Professionalism Program in 2004).

45. /d. (describing the Seattle University School of Law’s Professional Responsibility Integrative
Component Clinic in 1995, East Bay Community Law Center’s Ethics & Professional Responsibility
Clinical Education Program in 2002, Yale Law School’s Lawyering Fthics Clinie in 2002, and
Southern lllinois University’s clinic and externship programs in 2004).

46, SepSuLLIVAN, Supranote 27, at 7.

47, /d. at9.

48. /d at6,

49. For a list of various jurisdiction*s professionalism codes which list aspirational professional
conduct, se¢ generally Am. Bar Ass’n Ctr, for Prof'l Responsibility, Professional Codes, Commissions,
and Reports, AM, BaR ASS’N,
hitp/fwww.americanbar.org/groups/professional_responsibility/resources/professionalism/professionali
sm_codes. html (last visited March 31, 2011},
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which they engage, the culture of professionalism will not be fully entrenched in
them as they transition into practicing lawyers.

The expectation in law schools should be that students engage in the
professionalism characteristics and behaviors that are expected to be exhibited by
lawyers. Law schools should reinforce the professionalism expectations of the
profession by réquiring students to demonstrate professionalism throughout law
school.

Legal educators should “. .. incorporate into their curricula and learning

. . . 50 . - .
environments explicit means to reinforce...” = the professionalism ideals and
values that the legal profession expects. As recommended by the NOBC Report,
law schools should expect and require students to demonstrate professionalism
throughout law school with opportunities for “remediation of deficiencies in
conduct™ and with consequences for under-performance or outright non-
compliance with the expected standards of proﬁ:ssiomaﬂiSm.52 In sum, law schools
should engage in professionalism assessments of their students.

What is perhaps lacking is the practical model that law schools can use to
implement such a program of professionalism assessment. To identify such a
model, this article examines in Section 11 a practical model of professionalism
assessment in one medical school and in Section I, adapts it for use in law
schoals.

SECTION 1I: DIRECT ASSESSMENT OF STUDENT PROFESSIONALISM AT THE
UNIVERSITY OF CALTFORNIA, SAN FRANCISCO SCHOOL OF MEDICINE

Since 1995, the University of California, San Francisco School of
Medicine (“UCSF”) has operated an evaluation system that monitored students’
professional behaviors in their third and fourth ynsars.j3 The purpose of the system
is “ .. to identify medical students who demonstrate unprofessional behaviors in
order to remediate their deficiencies and to give the school an administrative
structure to deal with such behaviors.”*

The system grew out of the UCSF faculty’s concerns that the school had no
mechanism in place for dealing with professional disqualification of students who
received passing grades in their courses, yet had notable deficiencies in the
professional behavior.”

Prior to 1995, UCSF students completed core clerkships in their third and
fourth years, with student evaluation done by the clerkship site directors covering

50, Jordan ! Cohen, Viewpoint: Linking Professipnalism to Humanism: What It Means, Why It
Matters, 82 ACADEMIC MED. 1029, 1029 (2007),

51, Maxine A. Papadakis, Helen Loeser & Kathleen Healy, £arly Detection and Evaluation of
Profgssionalism Defiviencies in Medical Students: One School's Approach, 76 ACAD. MED. 1100
(2001) [hereinafter Papadakis, Loeser & Healy}; s8¢ 2/so NOBC Report, SUpra note 1, at 15.

52. Papadakis, Loeser & Healy, supranote 51, at 1101.
53, fd, at 1100,
54, /d

55, Maxine A. Papadakis et al., A Sirategy for the Delection and Evaluation of Unprofessional
Behavior in Medical Students, 74 ACAD. MED, 980, 981 (2001) [hereinafter Papadakis].
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the areas of “... fund of knowledge, clinical skills, and interpersonal skills.”™*
Interpersonal skills inciuded *. . . (1) professional attributes and responsibilities; (2)
self-improvement and adaptability; (3) relationships with patients; and (4)
interpersonal relationships with other members of the health care team.” In each
of these areas, students were . .. evaluated on a 1-4 scale of ‘excellent,” ‘solid,’
‘concern,” or ‘prcablem.’”513

The clerkship directors long noted the deficiency in this form because of
minimal consequence for students who had marginal professional skills earning less
than “solid” on that portion of the form.” In response, UCSF developed a
professional evaluation system using a Physicianship Evaluation Form.”

The Physicianship Evaluation Form “. . . is submitted about a student who
receives a 511655 than satisfactory rating on professionalism skills at the end of any
clerkship.” After receiving a Physicianship Evaluation Form, the student and the
schoal meet 1o work together to remediate the student’s deficiencies.” Generally,
this counseling involves hearing “. .. the student’s perspective of the issues, and
identification of strategies for improvement.”{’3 Sometimes students are also
referred to the school’s counseling service.”

If deficiencies in professional skills are identified in more than one
clerkship, the student is placed on academic probation and may be subject to
academic dismissal, even if passing grades have been attained in all clerkships.
Additionally, the deficiencies and concerns are 6glocumented in the dean’s letter for
the student’s application to residency programs.

The behaviors that are assessed on the Physicianship Evaluation Form
expanded the four areas of interpersonal skills in the clerkship evaluation form.
Specific performances and behaviors in each category of interpersonal skills were
intentionally described negatively “. . . to define the minimum standard of behavior
that the student had not attained.”™ For examgple: “The student does not accept
blame for failure or responsibility for errors™” defined the behavior rather ti;oan
“The student needs to improve in the area of accepting responsibility for errors.”

In addition to identifying the behavior which is deficient, the process also
requires the clerkship or site director to include narrative comments on the form and
discuss the evaluation with the student before its submission,

56. Id.

57. Id.at 983.

58, /d

59. /d

60. Papadakis, Loeser & Healy, supra note 51, at 1100,
61. /d.

62. /d

63. Papadakis, stprd note 55, at 985,

64, /d.

65. Papadakis, Loeser & Healy, suprd note 51, at 1100,
66. /d

67. Papadakis, Supra note 53, at 983,

68, /d.

69, /.

70. id.

71. Id
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The four categories of interpersonal skills and their defining conduct
include:

¢ Unmet professional responsibility, for example: needs continual
reminders to fulfill responsibilities to patients or other health care
professionals; cannot be relied upon to complete tasks; and
misrepresents or falsifies actions/information,”

® Lack of effort toward self improvement and adaptability, for
example: is resistant or defensive in accepting criticism; remains
unaware of histher own inadequacies; resists considering or
making changes; does not accept blame for failure or
responsibility for errors; is abusive or critical during times of
stress; and demonstrates arrogance.

* Diminished relationships with patients and families, for example:
inadequately establishes rapport with patients or families; is
insensitive to the patients’ or families’ feclings, needs or wishes;
uses his/her professional position to engage in romantic/sexual
relationships with patients or members of their families; lacks
empathy; and has_jnadequate personal commitment to honor the
wishes of patients.?4

¢ Diminished relationships with members of the health care team,
for example: does not function well within a healthcare team; and
is insensitive to_the needs, feelings and wishes of the healthcare
team members,

After much success with its program of professionalism assessment, UCSF
expanded it in 1999 to its first and second year students because “. . . they realized
that several students identified as having deficiencies in physicianship skills durin
their clerkships had manifested problematic behaviors earlier in medical school.”
For example, they observed unnecessary interruptions in class, inappropriate
behaviors in small groups bath with peers and faculty, and unacceptable timing of
requests for special needs for taking examinations.” They believed that early
remediation for first and second year students exhibiting these types of behaviors
would have been op’timum.T8 They would then be able to address and ret7nediate the
professionalism deficiencies prior to the third and fourth year clerkships.

72. 1d. at 982

73. Papadakis, Supra note 55, at 982.

74. Md

75. /d. a1 983,

76. Papadakis, Loeser & Healy, supranote 51, at 1101,
71, /d.

78. Id.

79. Id.
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Accordingly, UCSF created a separate Physicianship Evaluation Form for
first and second year students.” The process allows a faculty member who has
concerns about a student’s professional behavior to use the form to report it to the
course director who then makes inquiries 8i{lto the student’s behavior with relevant
instructors whe have observed the student.

If the course director determines that the student has deficiencies in
professional development, he or she meets with the student to provide feedback and
review the contents of the form.” The student has a chance to discuss the contents
with the course director and include comments.” If the student provides
information that negates the form, the course director can retract it 1 not, it is
submitted to the associate dean of student affairs who is responsible for the
physicianship evaluation system.85

The dean meets with the student to identify the problematic issues, to
counsel and remediate, and refer the student to professional counseling if needed.
When promotions are before the quarterly academic screening committee, the
course directors are asked about the student’s progress in professional growth and
the forms are discussed.”” Course directors are notified of the student’s educational
needs to craft educational opportunities to help the student, like selecting an
appropriate %receptor or clerkship sites that might best assist the student’s
development.

The purpose of the first and second year professionalism evaluation
process is to help students understand why the evaluation is written, give them
appropriate feedback on their behaviors, and help them develop ways to improve 50
they have a good start on becoming physicians.w The process is intended to be
educational, not punitive.” Accordingly, the academic consequences are different
for first and second year students receiving a form than for those in their third and
fourth years.

If multiple forms are received in years one and two, no mention of it is
made in the dean’s letter of recommendation for residency and the student is not
necessarily placed on probation like would happen in the third and fourth years. 7
But if a student receives more than one form during the first two years, and receives
a subsequent form in the third or fourth year clerkships, the academic consequences

80. /.
81, /o
82. Papadakis, Loeser & Healy, Supranote 51, at 1102,
83. /o
84, /d.
85. /d.
86. fd.
87. 14
88. Papadakis, Loeser & Healy, supranote 51, at 1102,
89. /o
90. /d.
9. /d
922. /d
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are the same as having received two forms in the third or fourth years, because it
“...indicates a persistent pattern of inappropriate behavior.””

The behaviors that are assessed in the first and second year professionalism
evaluation process focus on professional development issues that oceur in the first
two years of medical school which differ somewhat than those in the third and
fourth years of clerkshlps First and second year Physicianship Evaluation Forms
therefore emphasize student relationships with other students, staff and faculty
within the learning environment.”

The form also includes a code of conduct and a preamble stating that the
purpose of the form is to note faculty concerns about the student behavior and to
help him or her in developing physmlansmp skills.”® Tt also gives examples of the
kinds of behaviors that warrant the form.”

The following behaviors are identified in the Physicianship Evaluation
Form for first and second year students as those with which the student needs
further education and assistance:

o Reliability and responsibility, for example: fulfilling
responsibilitiesggn a reliable manner; and learning how to complete
assigned tasks.

e Self improvement and adaptability, for example: accepting
constructive feedback; recognizing limitations and seeking help;
being respectful to colleagues and patients; incorporating feedgt;ack
in order to make changes in behavior; and adapting to change.

» Relationships with students, faculty, staff and patients, for
example: establishing rapport; being sensitive to the needs of
patients; establishing and maintaining appropriate boundaries in
work and learning situations; and]reiaﬁng well to students, staff or
faculty in a leaming environment,

¢  Upholding the Medical Student Statement of Principles, the school
code of conduct, for example: maintaining honesty; contributing to
an atmosphere conducive to learning; respecting diversity;
resolving conflicts in a dignified manner; using professional
language and being mindful of the environmgnt; protecting patient
confidentiality; and dressing professionally.

93. /d.

94, Papadakis, Loeser & Healy, Supranote 51, at 1101,

95. /d.

96. fd.

97. Iid.

98, /d. at 1103,

99, /d.
100. Papadakis, Loeser & Healy, stpranote 51, at 1103,
101, /d.
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UCSF also has an Institutional Physicianship Evaluation Form which
allows the dean, rather than course or clerkship directors, to note inadequa%%
professional behaviors that occur outside of course work or clinical experiences.
The form is generally completed and submitted after attempts to give the student
feedback about the issues have been unsuccessful, although such attemnpts are not

. v e 103
required for the form to be submitted.

If an Institutional Physicianship Evaluation Form is submitted, the dean
meets with the student to assist the student with ways to improve the unprofessional
behavior and allow the student to make appropriate changes.m The process is
documented with the form.'” The consequence of receiving an institutional
physicianship evaluation is the same as that for receiving a Physicianship
Evaluation Form for first and second year students. %

The Institutional Physicianship Evaluation assesses deficiencies in
professional and personal attrlis:?utes that fall below the standards of professionalism
inherent in being a physician.  They include the following behaviors:

+ Unmet professional responsibility, for example: needs continual
reminders in the fulfillment of responsibilities that are essential to
being a medical student, which include responding in a reasonable
manner to communications from the Offices of Curricular or
Student Affairs; complieting the requiremenis necessary to
progress to clinical responsibility; and avoiding misrepresentation
of financial aid information.

e Lack of effort toward self improvement and adaptability, for
example: being resistant or defensive in accepting criticism;
remains unaware of his’her own inadequacies; resists considering
or making changes; does not accept responsibility for failure or for
errors; is abusive during times of stress; and demonstrates
arrogance.

. 102. /nstitutional Professionalism (Physicianship Skilfs), UNIVERSITY OF CALIFORNIA, SAN
RANCISCO,
http:fiwww.medschool.uesf.edwprofessional_development/professionalism/physicianship_institutional.
aspx (last visited April 1, 2011).

103, /4

104, /d.

105, Jd.

106. /d.

107. UCSF Schoo! of Medicine Institufional Physicianship Evaluation, UNIVERSITY OF
CALIFORNIA, SAN FRANCISCO,
hitp://www tnedschool.uesf.edu/professional _development/professionalism/pdfiphysicianship.pdf (last
visited April 1, 2011) [hereinafter Institutional Physicianship Evaluation].

108. Institutional Physicianship Evaluation, supra note 107.
109. /4.
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* Diminished relationships with administrative faculty or staff, for
example: behaves in an inappropriate manner with administrative
faculty and staff (e.g. does not respect the professional role of the
administrator); and does not respect professional boundaries in
interactions with administrative faculty or staff. Ho

Finally, UCSF believes that a professionalism evaluation system is
inadequate without professionalism teaching being done in the curriculum.' In
that regard, UCSF focuses its professionalism training in the first two years of
medical school with an orientation program for incoming students which
introduces, defines and discusses professionalism, in addition to providing students
with the code of conduct, the qrofessionalism evaluation system process, and a
handbook of related information.' "

Training on professional skills also occurs in a year-long first year course,
in intersession courses focused on ethics and personal reflection on professional
development, in small group and collaborative leaming opportunities, and with
designated mentors assigned to students.'?

SECTION IIT: USING THE UCSF MODEL IN LAW SCHOOLS

Law schools could use the UCSF professionalism assessment model to
create similar assessment forms to identify deficiencies in law students’
professionalism behaviors with opportunities for remediation and consequences for
under-performance or oufright non-compliance with the expected standards of
professionalism. Such behaviors could be identified based on the traits and conduct
that embodies professionalism in the egal profession.

For MacCrate, the fundamental values of the profession were summed up
as (1) providing of competent representation, (2) promoting justice, faimess &
morality, (3) improving the profession, and (4) professional self-development.

The Conference of Chief Justices studied state definitions of
professionalism and indicated that the most common definition “. . . related to the
courtesy and respect that lawyers should have for their clients, adverse partiesg
opposing counsel, the courts, court personnel, witnesses, jurors, and the public.”
Others inchuded “. . . an innate sense of morality and ethics, character, commitment,
competence, faimess, integrity, civility, ]eadershipﬁ g’idelity to the lawyer’s role as
officer of the court and respect for the rule of law.”

Furthermore, many states or state bar associations have adopted
professionalism creeds that list common characteristics that denote

0. /d

111. Papadakis, Loeser & Healy, supranote 51, at 1104,

2. id

113. /.

114, Adam ). T. W. White, Lipholding the Oath of Compelency While Fifling the Indigent Void:
zféy( ;/z]el é)aw School Curriculum Should be Extended fo a Fourth Year, 11 FLA, COASTAL L, REV. 425,

115. National Action Plan, supra note 2, at 36.

116. /d.
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prcfessic»nallism.m In Ohio, these characteristics include Joyalty, confidentiality,
competence, diligence, and judgment to clients; fairness, integrity and civility to
opposing parties, counsel and colleagues; respect, candor and courtesy to tribunals;
promotion of the understanding and appreciation of the profession; and public
service.

All of these versions of professionalism echo similar characteristics,
values, and behaviors that are expected of practitioners. Creating a list of
professionalism behaviors for law student assessment can be modeled after these
professionalism characteristics and defined in a Professionalism Evaluation Form
stmilar to the Physicianship Evaluation Form used by UCSF. (Examples of
Professionalistn Evaluation Forms that law schools could adapt for their own use
are at the end of this article. ) "

When a student exhibited behavior that showed a lack of professionalism
during a course, submissions of the Professionalism Evaluation Form could be
made to the Dean of Student Affairs (or other appropriate dean) for determination
of the validity of the allegations and for student counseling and remediation.
Deficiencies in the conduct of first year students would be reported by the faculty
members teaching first-year courses.

One observation that was noted by UCSF about its first and second year
evaluation process was that it was important to have opportunities for prolonged
observation of students in smali-groups and one-on-one settings in order to
effectively assess student behaviors. * ‘This might require that law faculty create
opportunities to observe students in small groups and one-on-one settings.

Some first year courses are already conducive to such one-on-one contact,
like first year legal writing programs which typically involve multiple student
conferences over the course of the year to help students develop their legal research
and writing skills. Faculty members teaching other courses, however, could
develop opportunities in their classrooms to observe students working in small
groups on problems or projects, or could hold individual or small group student
conferences during the semester to facilitate meaningful interaction with students.
Many faculty members already engage in these types of activities in their courses
by requiring group work on hypothetical problems in class, by assigning group
projects, and by being available for individual or study group sessions.

The purpose of the first year professionalism evaluation would be primarily
to help the student identify the problematic behaviors for interim counseling with a
plan for remediation so that the student has opportunities to improve in those areas

117. See generally Am. Bar Ass’n Cir. for Prof”l Responsibility, Professional Codes, Cormmissions,
and Reports, AM Bar ASS™N,
hitp:/fwww. americanbar,org/groups/professional respons1bi.l1ty/resonrom/professmnahsmfprofessn onali
sm_codes.htm! (last visited March 31, 2011).

118, SuPREME COURT RULES FOR THE GOV'T OF THE BAR OF OHIO: STATEMENT ON
PROFESSIONALISM app. $ 5 (1997),
http:/farww.sconet.state. oh.us/LegalResources/rules/govbar/govbar.pdf.

119. The forms that are attached are modeled after the UCSF Physicianship Evaluation Forms,
available al  http://www.medschool.ucsf.edu/professional_development/professionalism/index.aspx
{last visited April 1, 2011). They incorporate the ideals and values identified in A Lawyer’s Creed
adopted by the Supreme Court of Ohio, SUPREME COURT RULES FOR THE GOV’T OF THE BAR OF OHIO,
supranote 118.

120. Papadakis, Loeser & Healy, Supra note 51, at 1101, 1104,
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in which he or she exhibited deficiencies. Focusing on remediation with firsi-year
students would be essential because they have only been introduced to the culture
of law school and the expectations of the legal professional, and are in the initial
stages of developing appropriate professional identity. For that reason, the conduct
in the first year professionalism evaluation form would be identified in relation to
needing improvement.

After the first year, the purpose of professionalism evaluation would shift
from remediation to defining a deficiency in the minimum standard of behavior that
the student is expected to have already grasped. Accordingly, the upper-level form
would list behaviors as those which the student failed to attain. Receiving an
upper-level professionalism evaluation form would still result in discussion with the
student about ways to remediate the conduct. However, the effect of receiving
multiple upper-level forms, or a combination of at least one first year form and one
uppet-level form, would result in more severe consequences, as discussed more
fully below.

Faculty members would submit Professionalism Evaluation forms for
upper-level students who showed deficiencies in expected conduct during a course.
For students taking courses where client, counsel or court contact was essential, like
in-house and externship clinics, the forms could also be submitted by the
supervising attorney of the students, whether or not they were faculty.

Students would also be subject to receiving a Professionalism Evaluation
form for conduct outside of the boundaries of coursework, similar to the
Institutional Physicianship Evaluation Form at UCSF.""' The behaviors that would
be assessed in this capacity would be those that are critical to professional
performance which occur within the law school, but outside of the dictates of a
course. The Dean of Student Affairs (or other appropriate dean) would be
responsible for submitting these forms for students having repeated professionalism
lapses and failure to fulfill professional responsibilities in settings outside of
coursework.

The effect of the submission of Professionalism Evaluation Forms would
be significant for students, thus holding them accountable for the professionalism
behaviors for which they are responsible as a lawyer in training. First year students
who accumulated multiple Professionalism Evaluation Forms would not have such
submissions noted academically, although such submissions would be documented
in the student’s record for future reference.

If a student accumulated at least one Professionalism Evaluation Form in
their first year along with one in their upper-level years, or if the student
accumulated more than one form in upper-level years, the consequence would be
that the student would be placed on academic probation with the possibility of
academic dismissal, whether or not the student was passing his or her courses.
Additionally, the concerns about the student’s professionalism performance would
be noted to bar examination authorities when the school was asked to provide
information about whether the student possessed the ethical qualifications necessary
to be admitted to practice (similar to that which the school currently discloses with

121. Tnstitutional Physicianship Evaluation, $upré note 107.
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reference to an honor code violation). This would assist bar admission agencies in
assessing the character and fitness of law students.

CONCLUSION

Adopting professionalism assessment in any law school would require the
school’s student and faculty buy-in, which could be challenging. In that regard,
helping students understand the purpose and use of the Professionalism Evaluation
Forms would be essential. To that end, law schools might consider adopting a
professionalism code of conduct ancl1 groviding examples of the types of behaviors
that warrant the form as UCSF did.”™ There could be training on the evaluation
process in an orientation session with new students, perhaps in conjunction with
other professionalism programming offered in the orientation. In addition, faculty
members would have to commit to working together to create a list of the values
and behaviors of the profession that they want espoused at their law school. More
importantly perhaps, faculty members would have to commit to enforcing the code
of conduet.

Despite the challenges, engaging in professionalism assessment of law
students would allow law schools to make the expectation of professional behavior
explicit and part of the school’s culture, thereby helping students to develop
appropriate professional identity which would be carried into practice. This, in
addition to continuing to develop extra-curricular professionalism programs as well
as pervasively integrating professionalism in all law school courses, would better
embed professionatism into legal education.

122, Papadakis, Loeser & Healy, stpranote 51, at $101,
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EXAMPLES OF PROFESSIONALISM EVALUATION FORMS
FOR USE IN LAWSCHOOLS

First-Year Professionalism Evaluation

Student Name Course
Course Instructor Semester, Year
Course Instructor Signature Signature of Dean

Date this form was discussed with
student

The student has exhibited one or more of the following behaviors that need
improvement to meet expected standards of the legal profession. The student needs
further education or assistance with the following:

Circle the appropriate category. Comments are required.
1. Reliability and responsibility:
a. Fulfilling responsibilities in a reliable manner.
b. Leaming how to complete assigned tasks; taking initiative to find
the answers to questions; carefully reading and following
instructions.

¢. Being diligent and thorough in completing work.

2. Self improvemsent and adaptability:

a. Accepting constructive feedback,

b. Taking responsibility for actions.

¢. Recognizing limitations and seeking help.

d. Incorporating feedback into conduct in order to make changes in
behavior.

e. Adapting to change.

f.  Contributing to an atmosphere conducive to learning.

HeinOnline -- 18 J. L. Bus. & Ethies 57 2012
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3. Relationships with students, facuity, staff, and members of the tegal
profession;

a. Relating well to fellow students, faculty or staff in a learning
environment,

b. Demonstrating respect to fellow students, faculty, staff, or
members of the legal profession in a learning environment.

¢. Avoiding being hostile or argumentative.

d. Establishing rapport with clients when presented with
opportunities to work with them.

e. Being sensitive to the needs of clients when presented with
opportunities to work with them.

4. Upholding the Qath of Professionalism;'*

a. Maintaining honesty.

b. Engaging in actions that that reflect highly on self, the School of
Law, and the profession.

c. Being principled.

d. Having compassion.

e. Enpaging in dignified conduct.

f. Maintaining civility.

Comments & Suggestions for Improvement:

To be completed by student:
1 have read this evaluation and discussed it with the Dean of Student Affairs.

Student Signature Date

My comments are: (optional)

123, All first-year students entering the University of Dayton School of Law take an Qath of
Professionalism during their orientation prior to beginning courses at Dayton Law. The Oath of
Professionalism is as follows: As 1 begin the study of law at the University of Dayton, I,
gratefully acknowledge the privileges mherent in becoming a Jawyer and willingly
accept the responsibilities that must accompany those privileges. From this day forward, 1 promise to
do my utmost to live up to the high ideals of my chosen profession. T will remember that my actions
reflect not only upon myself, but upon the University of Dayton School of Law and the legal
profession. T vow to be a person of principle, compassion, strength, and courage. At all times, T will
conduct myself with dignity and civility and show kindness and respect foward my classmates,
teachers, and all persons. 1 have read the University of Dayton School of Law Honor Code, and T
hereby commit that I will conduct my life in accordance with the values and standards expressed
therein. This pledge I take freely and upon my honor,
available at htp://community.udayton.edu/law/student life/partners_in_the profession.php (last visited
April 6,2011).
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Upper-Level Professionalism Evaluation

Student Name Course

Course Instructor / Supervising Semester, Year

Attorney

Course Instructor / Supervising Signature of Dean

Attorney Signature

In-house / Externship Clinic Name (if Date this form was discussed with
applicable) student

A student with a pattern of the following behavior has not sufficiently demonstrated
professional growth and personal attributes for meeting the standards of
professionalism inherent in being a lawyer:

Circle the appropriate category. Comments are required,
1. Unmet professional responsibility:

a. The student needs continual reminders in the fulfillment of
responsibilities to clients, to courts, to opposing parties and their
counsel, or to their colleagues.

b. The student cannot be relied upon to complete work in a diligent
and thorough manner.

c. The student misrepresents or falsifies actions and/or information.

2. Lack of effort toward self improvement and adaptability:

The student is resistant or defensive in accepting criticism.

The student remains unaware of his/her inadequacies.

The student resists considering or making changes.

The student does not accept blame for failure, or responsibility for
errors,

The student is unprofessional during times of stress.

The student demonstrates arrogance.

The student lacks common sense, maturity and good judgment.
The student repeatedly fails to demonstrate appropriate behavior
or etiquette in a professional setiing,.

o oo

@ oo
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i. The student refuses to acknowledge that his/her actions and
demeanor reflect on the legal profession and our system of justice,
and/or does not conduct him/her-self accordingly.

3. Diminished relationships with members of the legal profession:

a. The student is habitually disrespectful, antagonistic, or belligerent
with classmates, facnity, staff or others in the legal profession.

b. The student does not demonstrate concern for the reputation or
well-being of colleagues in the legal profession.

4. Diminished relationships with clients, opposing counsel, and courts
when presented with opportunities to work with them:

a. The student inadequately establishes rapport with clients.

b. The student is often insensitive to the client’s feelings, needs or
wishes.

¢. The student has inadequate personal commitment to honor client
confidentiality.

. The student is not worthy of a client’s trust.

e. The student is disrespectful to clients; opposing parties or their
counsel; or court, tribunals or others who assist them.

f.  The student does not act courteously and/or with civility with
opposing counsel or the courts.

g. The student does not make an effort to communicate, to resoive
differences, or to make disputes dignified with opposing counsel.

Comments:

Appropriate plan of action to pursue when counseling the student:

To be completed by student:
T have read this evaluation and discussed it with the Dean of Student Affairs,

Student Signature Date
My comments are: {optional)
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Institutional Professionalism Evaluation

Student Name Date Form Completed

Signature of Dean Date form was discussed with student

The Institutional Professionalism Evaluation has been submitted on the student
because s/he has demonstrated insufficient professional and personal attributes to
meet the standards of professionalism inherent in being a lawyer:

Circle the appropriate category. Comments are required.
1. Unmet professional responsibility:

The student needs continual reminders in the fulfiliment of responsibilities that are
essential to being a law student at Dayton Law. These responsibilities include but
are not limited to: (a) responding in a reasonable manner to communications from
the Offices of the Registrar, Financial Aid, and Student Affairs; (b) timely
completing the registration and financial aid requirements; and (c) avoiding
misrepresentation of financial aid information.

a. The student cannot be relied upon to communicate effectively.

b. The student does not complete essential responsibilities in a timely
manner.

¢. The student misrepresents or falsifies actions and/or information.

2. Lack of effort toward self improvement and adaptability:

The student is resistant or defensive in accepting criticism.

The student remains unaware of his/her own inadequacies,

The student resists considering or making changes.

The student does not accept responsibility for failure or for errors.
The student is unprofessional during times of stress.

The student demonstrates arrogance.

The student lacks common sense, maturity and good judgment.
The student repeatedly fails to demonstrate appropriate behavior
or etiquette in a professional setting.

TR oMo e op
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3. Diminished relationships with administrative faculty and staff;

a. The student behaves in an inappropriate manner with
administrative faculty and staff {(e.g. does not respect the
professional role of the administrator).

b. The student does not respect professional boundaries in
interactions with administrative faculty or staff.

Comments:

Appropriate plan of action to pursue when counseling the student:

To be campleted by student:
1 have read this evaluation and discussed it with the Dean of Student Affairs.

Student Signature Date

My comments are: (optional)
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Pillars of Professionalism*

Professionalism focuses on actions and attitudes. A professional lawyer behaves
with civility, respect, fairness, learning and integrity toward clients, as an officer of
the legal system, and as a public citizen with special responsibilities for the quality
of justice.

Admission to practice law in Kansas carries with it not only the ethical requirements found in the
Kansas Rules of Professional Conduct, but also a duty of professionalism. Law students who
aspire to be members of the Kansas bar should also heed these guidelines. Kansas lawyers have a
duty to perform their work professionally by behaving in a manner that reflects the best legal
traditions, with civility, courtesy, and consideration. Acting in such a manner helps lawyers
preserve the public trust that lawyers guard and protect the role of justice in our society. Lawyers
frequently interact with clients, courts, opposing counsel and parties, and the public at large. A
lawyer’s actions also reflect on the entire legal profession. With those interactions in mind, the
following Pillars of Professionalism have been prepared. These Pillars should guide lawyers in
striving for professionalism.

With respect to clients:

I

Respect your clients’ goals and counsel them about their duties and
responsibilities as participants in the legal process. Treat clients with courtesy,
respect, and consideration.

Be candid with clients about the reasonable expectations of their matter’s
results and costs.

Encourage clients to act with civility by, for example, granting reasonable
accommodations to opponents. Maintaining a courteous relationship with
opponents often helps achieve a more favorable outcome. Counsel clients
against frivolous positions or delaying tactics, which are unprofessional even if
they may not result in sanctions.

Counsel clients about the risks and benefits of alternatives before making
significant decisions. Act promptly to resolve the matter once the relevant facts
have been obtained and a course of action determined.

Communicate regularly with clients about developments, Keep them informed
about developments, both positive and negative.

With respect to courts:

I.

Treat judges and court personnel with courtesy, respect, and consideration,

2. Act with candor, honesty, and fairness toward the court.
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3.

Counsel clients to behave courteously, respectfully, and with consideration
toward judges and court personnel.

Accept all rulings, favorable or unfavorable, in a manner that demonstrates
respect for the court, even if expressing respectful disagreement with a ruling is
necessary to preserve a client’s rights,

With respect to opposing parties and counsel;

L.

Be courteous, respectful, and considerate. If the opposing counsel or party
behaves unprofessionally, do not reciprocate.

Respond to communications and inquiries as promptly as possible, both as a

- matter of courtesy and to resolve disputes expeditiously.

Grant scheduling and other procedural courtesies that are reasonably requested
whenever possible without prejudicing your client’s interests.

Strive to prevent animosity between opposing parties from infecting the
relationship between counsel.

Be willing and available to cooperate with opposing parties and counsel in
order to attempt to settle disputes without the necessity of judicial involvement
whenever possible.

With respect to the legal process:

I.

Focus on the disputed issues to avoid the assertion of extraneous claims and
defenses. :

Frame discovery requests carefully to elicit only the information pertinent to

‘the issues, and frame discovery responses carefully to provide that which is

properly requested.

Work with your client, opposing counsel, nonparties, and the court to determine
whether the need for requested information is proportional to the cost and
difficulty of providing it.

Maintain proficiency, not only in the subject matter of the representation, but
also in the professional responsibility rules that govern lawyers.
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5.

Be prepared on substantive, procedural, and ethical issues involved in the
representation.

With respect to the profession and the public:

1.

Be mindful that, as members of a self-governing profession, lawyers have an
obligation to act in a way that does not adversely affect the profession or the
system of justice.

Be mindful that, as members of the legal profession, lawyers have an obligation
to the rule of law and to ensure that the benefits and the burdens of the law are
applied equaliy to all persons.

Participate in continuing legal education and legal publications to share best
practices for dealing ethically and professionally with all participants in the
judicial system.

Take opportunities to improve the legal system and profession.

Give back to the community through pro bono, civic or charitabie involvement,
mentoring, or other public service.

Defend the profession and the judiciary against unfounded and unreasonable
attacks and educate others so that such attacks are minimized or eliminated.

Be mindful of how technology could result in unanticipated consequences. A
lawyer’s comments and actions can be broadcast to a large and potentially

unanticipated audience.

‘In all your activities, act in a manner which, if publicized, would reflect well on

the legal profession.

*

Thé late Chief Justice Robert E, Davis (1937-2010) inspired these pillars of

professionalism. The Chief Justice "always maintained his sense of grace and civility" and was a
model of professionalism. See 79 J. Kan. B. Ass’n. 10 (Oct. 2010). Chief Justice Davis cited the
pillars in the Ralph Waldo Emerson poem "A Nation’s Strength” to inspire and recognize the staff
of the Kansas Legal Services and, thus we believe it is fittingly used here. See 79 J. Kan. B.
Ass’n, 9 (Jan. 2010). We dedicate these pillars of professionalism to the memory of Chief Justice

Davis.
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Criminal Justice

See the Video: Angry Judge Blasts ‘Backseat Driver’ Appellate Counsel in High-
Profile Murder Case

Posted Oct 8, 2012 2:37 PM CDT
By Martha Neil

in an action-packed Sept. 28 hearing, a Kentucky senior judge blasts an appeliate lawyer seeking a new trial for his client in
a high-profite murder case,

As the camera rolls, retired Jefferson Circuit Judge Martin McDonald repeatedly criticizes assistant public advocate David
Barron and cuts him off as he tries to offer a few thoughts in response to claims that the attorney is "unethical" and a
"backseat driver” who is "making a mountain out of a molehill” rather than a "real” trial lawyer.

At a couple of points, as portrayed in video ciips linked to a Louisville Courier-Journal article, the judge aiso speaks directly
to Barron's client, Roger Dale Epperson.

Epperson, along with another defendant, Benny Lee Hodge, was convicted and sentenced to death in two separate home-
invasion slayings in the Letcher County area, within a few months of each other, over 25 years ago, that began with a plan

to rob the victims. As detailed in Darcy O'Brien's true-crime novel, A Dark and Bloody Ground, the crime spree aiso involved
a ptan to rob a weaithy doctor of nearly $2 million in cash he kept in a safe at his home. Eventually, some of that cash

reportedly may later have been used by the two men to retain a colorful defense lawyer. Both eventually claimed ineffective
assistance of counsel but remain on death row. A third defendant, who testified against them, got life.

Barron is now representing Epperson in an effort to get a new trial in the second of those death penalty convictions,
concerning the murder of the doctor's daughter, Tammy Acker, and the hard-fought appeal is clearly getting on McDonald's

nerves.
During the Sept. 28 hearing, the judge sharply rebukes Barron in front of his client for calling McDonald on his cellphone at

some point previously. However, the judge cuts off the attorney as he tries to explain that he made the call, with the
permission of opposing counsel, to a number supplied by the court system, to discuss a scheduling matter.

"if you ever call me again on my celiphone I'll strangle you. You understand?” says the judge, as Barron quickly interjects “I
apologize” before the judge rofis-on: "I'm teiling you, you were unethical, it was improper and then you go to the supreme
court and complain, because | told you that we're plowing ahead with this thing, and you complained about information that
you improperly obtained through your unethical ex parte contact with the court. Now that is out of bounds. That is totatly out
of bounds. And if you ever do it again | will send you it the bar association and try to get your bar license yanked. Do you

understand that? Yes-or no?”

Barron: "l do understand and | have to clarify one thing on that—"

McDonald: "Negative. Be quiet. Now Mr. Epperson,” the judge continues, as, speaking directly to Barron's client, he asks
Epperson whether he wants to remain for the rest of the hearing. When Epperson says he doesn't, McDonald has him
removed from the courtroom and, presumably, returned to prison.

"Have a safe trip back,” he tells the defendant.

Wednesday, October 24, 2012
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As Barron then 3 j i i .
him off ar’:ewe 3pparently iries again to explain about what the court had told him to do to contact McDonald, the judge cuts

"Your honot, may ! ificati s - s
directions. y | request clarification on one thing?" asks Barron, as he explains that he's trying to follow the court's

;l:sgative," responds the judge, adding a moment iater, after listing briefly to the question. "l want you to be quiet. Thank

Shortly after that on the video ‘McDonald murmurs, "The DPA is making a mountain out of a molehil "
I : : Ih
referring to the state's department of public advocacy. e molenil here” spparenty

_Things simmer down for a moment, now that Epperson has exited, as Barron explains his plan to present a witness. The
judge tells the appeliate lawyer ")‘ou are an optimist,” and Barron respectfully agrees that it's a necessary job quaiification.

But then the judge erupts again:

"l would appreciaté DPA sending lawyers who acmafly are trial lawyers, and not some backseat drivers, that's what | wouid
appreciate. You've never been in the heat of the battle in one of these cases, and now you're criticizing lawyers that actually
are real lawyers that do the work, the dirty work, the down in the trenches work. That's what | find distasteful and disgusting

about this whole business."

Meanwhile, the judge opted to call—and himself question——one of Epperson's frial lawyers, then tries 10 limit the number of
witnesses and arguments about the case, the Courier-Journal reports.

After hearing only the one Epperson trial iawyer as a witness, the newspaper recounts, McDonald cailed the hearing “a huge
waste of time” and said Barron's allegations “bordered on the ridiculous.”

The judge relented, hbwever, as the assistant commonwealth's attorney, feaning an issue on appeal, urges the judge to
allow her opposing counsel more leeway, and aliowed the hearing to continue.

Several law professors quoted in the newspaper article said the judge's conduct suggested he was not impartial, and Barron
told the Courier-Journal that McDonald's conduct at the hearing "about as unprofessional as any | have ever seen in nine
years of representing death penalty defendants in state and federal courts.”

The article doesn't include any response from McDonald or the judge in charge of the Jefferson County court system, and
the McDonaid did not respond to a phone message on Tuesday afterncon from the ABA Journal, However, as a United
Press International notes, the judge has said that his threat to strangle Barron was facetious, and his tone of voice on the
video also indicates that it was simply a figure-of speech. '

Related material:

Associated Press: "New DNA couid alter death row inmate’s fate”

Chicage Tribune (book review): "Evif In The Form Of A Flashy, Greedy Lawyer"

The Mountain Eagie: "Judge rejects motion from 1 of 2 Acker killers who are on Death Row”

University of Tennessee Special Coflections Ogline: “F inding Aid for the Donald Paine Coflection of State of Kentucky v.

Epperson and Hodge MS.2807" ‘

Updated on Oct. 11 o include information from United Press Intemational.

Copyright 2012 American Bar Association. All rights reserved.
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Zealous advocacy and good manners can go hand in hand

N APRIL 1, 2009, the Domestic Relations
Division of the Circuit Court of Cook
County adopred new civility rules for the
governance of the division. The Circuit
Court of Cook County is the largest
umﬁed court system in the United Stazes with approxi-
mately 400 judges. Tt is hoped that these rules will have an

impact on a gathering national movement to inject more
civility into family law practice by helping lawyers be more
considerate, polite, and professional in dealings with their
brethren and the court.

Although many practicing mateimonial artorneys act in a
reasonable and courteous manner, many judges and com-
mentators in the area of attorney professionalism have noted
a deterloration of conduct among attorneys and roward the

6 FARMUY ADVOCATE www.abanetorg/famityfadvocate

bench, paricularly in the area of family law. Many rationales
have been given, including shifting values, the inherent stres-
sors of the law business, and society’s increased litigionsness,
but perhaps the emotional nature of family law livigation
and the anguish that many litigants experience is the para-
mount reasont for so much conflict.

In cheir groundbreaking work, Lawyers and Their Clients:
Power and Meaning in the Legal Process, Austin Sarat and
William Felstiner point out that atrorneys often take on the
persona of their clients, adopting a gladiator mentality thar
insists there must be 3 winner in cach case and it must be
their client. Attorneys scem to believe that if they are
aggressive and foud, their practices will beneht, They fail to
realize that a soft-spoken approach 1s many rimes more
cffective than a strident, uncompromising one.

HemOnline - 33 Fan. Advoec, 6 2000-2011
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Radical change is needed: In 2006, the chair of the
American Bar Association Family Law Section, Judge
Howard Lipsey of Rhode Island, chose to make the issue of
civility in family courts a focus of his leadership. In May
2006, the ABA Family Law Section adopted civility stan-
dards for family law practices. Numerous Inns of Courts
have resolved to work toward improved civility in the
courts, and several states have adopred civility rules in fam-
ily law cases. All of these efforts are welcome. However, if
attorneys do not internalize the true importance of civility
in family law disputes and effectuate a radical change in how
they approach their cases, family law litigation will ulti-
mately evolve to an apparition of its present scare.

The Circuit Court of Cook County civility rules address
anorney conduct in courr and insist on professionalism and
courtesy. Attorneys must at all times “act reasonably to pro-
tect minor children of the parties engaged in a dispure from
adverse cffects of the proceedings.” The rules deal with
discovery conduct and seek to prevent scheduling abuses.
(See Cook County civility rules, 2t htep://www.cookoounty-
court.org/rules/rules/coust_rules.htmld.)

Aspiration triggers action: Some
oppose the promulgation of civility

tional civility rule also minimizes monitoring costs.

A court always has the authority to order sancrions for
egregious conduct. However, civility rules establish a tem-
plate and an environment within which lawyers can learn to
navigate. When things start getting out of hand, the judge
can now cite the applicable civility rule to cajole counsel and
the parties and corral them back 1o the “default position® of
polite and civilized communicarion and upright conduct.

To internalize the importance of these rules we need w0
wrave] back to our goals upon graduating from law school—
to help bumanity and pursue jussice. If we see ourselves as
mansmitters of the grandeur of the law, we will be Jess
inclined to engage in crass conducr that demeans the legacy
of artomeys and jurists we can only dream of emulating.
Today we are all impressed by the biographies of great jurists,
such as Marshall, Holmes, Brandeis, and Cardozo. When we
read of the work and cases in which Thomas More,
Thurgood Marshall, John Philpar Curran, Morris Dess,
Clarence Darrow, znd so many others toiled, we are
impressed with their great exploits in the law. Some of the
greatest lawyers acted as great advocates for their clients with-
out falling prey to abusive or impertinent
conduct.

Michael E. Tigar, in his important
article, “Litigavors’ Ethics,” 67 Ténnesser

rules, arguing chat the cond - - s gt . :
ula: is already [:rm;bzdu:;d:lyamgf '?mv'd‘ng sanctions Law Review 409 (Win. 2000), gives
professional conduct for artorneys. in the Rﬂes WOUId salient examples of how immortal lawyers

Sorne cven insist that new rules might
exacerbate disruptive or inflammatory
conduct by inviting disputes and argu-

belie the whole idea
of civility. Excessive

succeeded with grace and dignity. James
Otis, the great Boston lawyer, argued
against writs of assistance that the British
troops used to break down the doors of

oo omlcoiisgins | enforcement | e bk deve e dove

cism is that such rules inhibir zealous | ACtUAHy undermines | wiiour rancor, and with grear convic-

advocacy. The commitree that recom- CiW'ity. tion, After Ots gave a speech against the

mended the circuit court’s rules rejected writs of assistance, John Adams wrote,

these arguments believing that aspira- “Then and there the child independence
was born.”

tional rules can educate lawyers and help change the liriga-
tion landscape and the culture, engendering greater consid-
cration and respect among counsel and the court.

It has been argued that unless dhe legal profession regu-
lates itself in the area of professionalism, other means of
resolving disputes will trump the litigation model. We are
already beginning to sce more states adopt ADR meodels,
such as mediation and collaborative law, to resolve family
law dispures, Legal scholars have even proposed that attor-
neys have an affirmative duty to advise their clients of ADR
and propose a malpractice claim for failure to do so.

Afeer T gave a wlk on the new Cook County nules, one
artorncy came up to me and asked, “Why don't the rules

" provide for sanctions?” 1 tried to explain that providing
sanctions in the rules would belie the whole idea of civiliry.
Excessive enforcement actually undermines civility. The
rules uphold tolerance by restraining enforcement and rein-
forcing respect among all parties and the court. An aspira-

Being civil and assertive: We look up to the lawyer
Thomas Emkine. In a famous seditious libel case, the jury
found the defendant “guilty of publishing only.” The word
“only” was important because with that word the defendant
could not be considered guilty. The judge, formerly
Erskine’s tutor, told him to “sit down, or he shall be obliged
to interposc in some other way.” To that threar Erskine
replied, “I stand hete as advocate for a brother citizen, and
demand that the word “only” be recorded, Your Lordship
may interpose in any manner you think fir. I know miy duty
as well as your lordship knows his. (Tigar, suprna)” Esskine’s
conduct clearly demonstrares that we can be respectdul w
cach other and still adhere to our convictions. Being civil
does not mean that you can't assert yourself.

In his slender but useful book, Cheesing Civility, PM.
Forni teaches us that we can stand our ground and insist in

FALL 2010 7

HeinOnline ~- 33 Fam. Advoc, 72010-2011

150

Page 166 of 427



the righrness of our cause, but do it in a respectful way.
There s nothing wrong in disagreeing with someone and
saying “no.” Fornl points out that saying “no” 1o sorocone
means saying “yes” to ourschves. As long as we do it with
empathy and reason, we are nor transgressing any civility
proscription. Reason and logic will vindicate any argument
much more effectively than heat and disputation,

We must alse disinguish berween severities of conduct.
Because family law litigation is so fraught with emortion,
some reasonable allowance must be permitted for lawyers to
vent their clients’ frustrations. Not all contrary, forceful con-
duct violares civility rules. Conduer must be egregious and
have a delererious effect on the court proceedings ro fall
under the uncivil rubric. It is permissible to allow attorneys
te vent 4 bir so that clients’ frustrations can be expressed in
a courteous manner that avoids sirife and viruperarion,
Name-calling, smear tactics, and degrading language direcr-
ed roward the parties or the court is distastefud, degrades che

cost and legitimacy. If lawyers act as professionals and avoid
crass attacks as well as questionable tactics in their litigation
serategies, the public will appreciate the effort and hold
attorneys in highet esteem.

Rather than falling prey to a client’s discontent, attorneys
must convince the client that anger at a spouse or a child’s
other parent cannort result in a positive resolution of the
dispute. Perhaps we cant all achieve the morality and decen-
¢y of Auticus Finch; yer, we should strive to act in the same
vein because achieving high standards is our charge in mak-
ing the law an instrument of justice.

In sum, civitity rules governing family law lirigarion
should not be scen as a utopian dream that will never be
actualized. They must be internalized and seen as 2 realistic
necessity in litigating issues involving families in the twen-
ty-first century. The expectation of the public is changing
because of increasing access ro other avenues for resolving
family disputes. The culmure of litigation must evalve if the
courts afe to maintain 2 foothold in resolving family dis-

n important corollary for
implementation of civility

i .Fules is the absolute necessity
. that judges engage in civil conduct
- and refrain from any vituperative
" language directed at attorneys or
" ittgants, If the judge engages in
demsaning conduct toward parties
! s hardly realistic tn expect that attorneys will
be motivated toactin 2 more elegant manner. Judges face
many pressures infamily law cases and must constantly
mohftor adherence i their oath of treating all paople with
respact and exhlbiting appropriate temperament and hurnili-
ty, the halimarks of being 2 judge. A judge's intemperate
conduct or inappropriate remark is in direct derogation of

the ruies of civility for attorneys and fitigants. Such conduct
undermines the rationale and purposes of dvility rules. Curtis
Bok, a Pennsylvania common pleas court judge and eloguent
author, expressed this sentiment forcefully in his book, 1, Too,
Nicodemus:
A good judge must have an enormous concern with
lfe...and a sense of its tempestuous and untamed
streaming. Without such fire in his belly, as Holmes also
called #t, he will turn into a stuffed shirt the instant a robe
is put around him, The first signs of judidal taxidermy are
impatience with trivial matters.... Let him be quick, if he
must be, but not unconcerned, ever. Waorse than judicial
error is it to mishandie impatiently the small affairs of
momentarily helpless people.
—P..

process, and should be avoided at all cost. This is condues
that should not be tolerated under any circumstances.

Christopher Piazzola has articulared compelling public
policy considerations in furcherance of civil culwure in fami-
ly faw litigation. See also Christopher Plazzola, “Ethical
Versus Procedural Approaches to Civility: Why Ethics 2000
Should Have Adopted a Civilicy Rude,” 74 Unjversity of
Colovads Law Review 1197 (Sum. 2003). Civil advocacy
preserves the social order and furthers the public goed. It
reinfurces the idea thar in our sodety disputes are resolved
through the law and not through farce. It promotes judicial
efficiency by cutdng down on wasteful argument and
unproductive conduct that does not advance resolution of
the dispure.

Chvility mainrains the publics trust in the legal system,
This is because an equable, civilized approach to dispute res-
olution impresses all those who observe it. The latter is of
paramount consideration for all lawyers, We know thar the
public is skeptical of the Jegal process and often questions its

B FAKMIY ADVOCATE www.abanetorg/famlly/advocate

putes. Courts and attorneys must accommodate the public’s
expectation that family Jaw litigation be civilized, reasoned,
productive, and sensitive to the needs of those seeking jus-
tice through the courts. The organized family law bar can
only benefic from adhering to and respecting rules of civili-
ry. The uzlity and necessity of this “categorical imperative”
is self-evident. All of us must work together to help bring
about this better tomorrow. Fa,

Moshe Jacobius has served as presiding
judge of the Domestic Relations Division of the
Circuit Court of Cock County, illinois, since July
2000. From January 11, 1991, to July 2000, he
served as a judge in the domestic retations
diviston, except for a five-month stint in the
chancery division. He has lectured widely in
the area of domestic relations and was appointed by the itlinois
Supreme Court o its $pecial Committee on Child Custody and
Committee on Courtroom Security.

HeinOuline - 33 Fam. Advoe. § 2010-2011
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The Role of the Judiciary in Fostering
Professionalism & Civility (The
Bencher—Nov/Dec 2011)

By Judge Jesse G. Reyes

"And do as adversaries do in law, Strive mightily, but eat and drink as
friends.” —The Taming of the Shrew

Every day in courtrooms throughout our country judges interpret,
apply, and through precedent, develop the laws which we, as a society,
are expected to abide by in order to co-exist in a civil manner. Qur
system of justice was formed and developed by our Founding Fathers in
order to form a more perfect union. Qur nation’s courtrooms were
established as the venue where individuals could peacefully and
rationally resolve their disputes. However, social commentators have
suggested that the public forum where this noble experiment is
conducted is far from a civil and professional environment. In fact, the
common perception is that the advocacy which takes place in our
courthouses is fraught with unprofessional and uncivil behavior. In
2002, the American Bar Association published a study where the public
expressed an unflattering view of the legal profession and lawyers, The
ABA’'s report revealied that many of those surveyed perceived lawyers
as driven by profit and seif-interest rather than the client’s interest and
as manipulators of both the systern and truth.

For many outside of the legal profession, the law has become much
more a profit-making business than an honorable profession. A

. common characterization of the conduct of lawyers is that they are

rude, discourteous, and abrasive, For confirmation of this public
perception one only need iook to popular culture's depiction of the
modern-day lawyer in film, television and print. In the movie The Firm,

~ ayoung lawyer, Mitch McDeere, joins a prestigious law firm that turns

out to be a front for a crime syndicate and where partners authorize
the murders of their own associates. In recent years many fictionai
novels such as The Rainmaker, A Civil Action, and The Runaway Jury
depict lawyers as dishonest and despicabie, Perhaps the negative
portraval of lawyers in popular culture is one of the reasons there is
such a disgust and distrust of attorneys. These depictions do not
positively promote the image of lawyers nor does it serve to enhance
the public's confidence in the profession. However, we should be
mindful that lawyers in America were not always considered the
shysters of society but actually were viewed as dignified members of
the community. In fact, during most of America’s history, people
thought that lawyers could be trusted and that the profession had
considerable prestige. Former U.S. Supreme Court Justice Sandra Day
O'Connor wrote in her memoirs, "Few Americans can even recalil that
our society once sincerely trusted and respected its lawyers.” So how
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do we return to the days of the popular lawyer heroes? How do we
return to the era of Atticus Finch, Perry Mason, and Henry Drummond?

One way of accomplishing this goal is for the members of the judiciary
to take a more active role in fostering professionalism and civility within
the iegal profession. Tradition dictates that we as judges have an
obligation to participate in this type of endeavor. The English Inns of
Court have a time-honored tradition and practice of “pupillage”—the
sharing of wisdom, insight, and experience of seasoned judges and
lawyers with newer practitioners. Today, this same tradition is carried
out in the American Inns of Court in this country. Furthermore, as
members of the judiciary we are uniquely positioned to undertake this
task. As judges we have a sworn duty to perform this service to the
profession and to the public. Because in carrying out this effort, we will
be contributing and advancing the administration of justice. We should
remember it is our profession that is under attack and we have a
responsibility to future generations to protect it. Whether or not the
public’s perception is entirely accurate, we must acknowledge that it
exists, Therefore, we should not idly stand by while the screenwriters,
novelists and stand-up comics continue to disparage our profession.
The time to act is at hand and passivity is no longer the word of the
day.

The best means by which to perform this task is for judges to quite
clearly communicate what it is they what. This can be accomplished
through their words and by their conduct on and off the bench,
Specifically, we should propose adherence to three basic values:
Respect, Reliability, and Reputation. We can call them the three “Rs” of
the profession.

Respect

"People seldom improve when they have no other mode! but
themselves to copy after.” —Oliver Goldsmith

As jurists we shouid set the standard and example for the lawyers to
follow. As a young lawyer I would arrive early to court and observe the
various judges in our courthouse while they were on the bench. I would
take note of how they would conduct themselves and how they ran
their courtrooms. We should keep in mind that there are young lawyers
who are now observing us and we should conduct ourselves
accordingly. We should demonstrate and communicate respect by
treating the litigants and the lawyers with civility and personal
courtesy. We should maintain control of all proceedings which are
conducted before the bench. We should define civility in the courtroom
with leadership marked by a deep commitment and respect of the

law. Accordingly, we should encourage lawyers in our courtrooms to
adhere to these same standards. Through our own conduct and words,
we should encourage lawyers to always be cordial, courteous, and civil
to one another, In stressing respect of the process we should
emphasize that we will not permit persconal attacks of any kind. Nor will
we allow disparaging remarks to be made regardless of the context,
The lawyers who appear before us must realize we will not ailow
counsels to interrupt each other unless to make an appropriate
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objection. One of the best opportunities for lawyers to either shine or
tarnish their image before the court is in their choice of language and
use of tone. Therefore, lawyers should refrain from using words that
will most likely elicit an emotional response or reaction from opposing
counsel. By doing so the lawyer has definitely taken the high road and
not the bait. "The character of every act depends upon the
circurnstances in which it is done.” —Qliver Wendell Holmes. In
showing respect to the court lawyers should also strive to be courteous
to the judge’s staff being mindfu! to remember that they are an
extenslon of the court.

As jurlsts we need to communicate through our actions and words that
civility is not a sign of weakness but an indication of strength. Justice
Anthony Kennedy remarked “civility is the mark of an accomplished
and superb professional.” Judge Rhesa Hawkins of the Fifth Circuit has
stated “civility is the mark of a true lawyer, 2 true professional.” Thus,
conducting oneself through civility does not mean a lawyer cannot be
an advocate. In fact, an attorney has an ethical obligation to represent
their clients zealously. Thus, through our communications to counseis
we must remind them that the essence of advocacy is persuading
someoneg to alter their view or perception through effective persuasion.
The use of civility will not only serve to enhance the advocate’s
effectiveness, it will also serve to restore the public’s trust in the
profession.

Reputation

"Reputation, reputation, reputation! O, I have lost my reputation! I
have lost the immortal part of myself, and what remains is bestial.” —
Cassio in Othello

One of the repercussions from uncivil behavior is the damage to the
lawyer’s reputation. Here, judges as wel can pave the way to a sound
reputation through words and action. A judge establishes a reputation
over time by communicating, directly or indirectly, the conduct that will
be tolerated. Many judges have standing orders that set forth the
procedures lawyers are to follow in court. Prior to trial some judges will
provide verbal and written instructions on how counsels are to handie
exhibits, witnesses, and themselves during the proceedings. By being
clear in their communication, judges can establish a reputation of
professionalism and civllity and also outline what will be expected of
the lawyers who appear in their courtrooms. Reputation is how
counsels will be known in the legal community. Before entering the
courtroom a judge will know by the lawyer’s reputation who will be
stepping up to the bench. What type of reputation it will be is entirely
within the lawyer's control. We determine what our reputation will be in
the community. When necessary the court should remind counsel that
it is the [awyer and not the client who conducts the matter in court.

Reliability

“"Watch your words, for they become actions,” —Unknown
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As judges we should set the standard for reliability by being prepared
to preside over and commence the matter as scheduled. We must
punctually and diligently hear all cases assigned and be thoroughly
prepared to render judgment. Judges should act prudently but
decisively and render rulings efficiently and without delay. Hearings,
conferences, and trials should be scheduled with appropriate
consideration to the schedules of lawyers, parties, and witnesses.
Jurists should act judicially in the granting of continuances because
unnecessary delays only add to the anxiety and cost of litigation.
Lawyers should arrange their work schedules in order to achieve the
maximum productivity. The pressures of the practice of law can be
overwheiming but lawyers must find the means by which to complete
their time sensitive work product, Otherwise, the lawyer’'s day before
the judge may prove to be a very long one if the court imposed
deadtine has not been met. To avoid this dilemma stay with the task
until it is completed. Judges tearn very quickly upon whom they can
rely. Along those lines lawyers should be reliable in their
communications. If you make a commitment verbally or in writing to
provide a document or produce a witness by a certain date then do so.
In essence, reliability means following through on our commitments
and doing what we say we will do. When we are reliable, others can
count on us, and by conducting ourselves accordingly we can count on
each other to improve the image of our profession.

Justice Oliver Wendell Holmes once remarked, “Greatness is not in
where we stand, but in what direction we are moving. We must sail
sometimes with the wind, and sometimes against it—but sail we must.
And not drift, nor lfe at anchor.”

We also should be cognizant of the fact that an individual judge can
only address the unprofessional conduct that occurs in the jurist's
courtroom. If we make a difference in the professional life of one
attorney then there is one less attorney that the public can criticize.
However, away from the bench a judge can have a significant impact
by participating in outreach programs for the community at large and
for the young people attending schools in the various communities in
which we reside. Ultimately, the responsibility for fostering
professionalism and civility can not solely be conducted by the
members of the judiciary. This effort must be shared by the various
institutions and entities that comprise the practice of law. Therefore, to
enhance the image of our profession through professionalism and
civility we must look to the law schools, law firms, bar associations, and
the American Inns of Court, which make up the fabric of our profession.
Together we may be able to stem the tide of public's negative view of
our profession, Together we should strive to heed the words of Willlam
Shakespeare “And do as adversaries do in law, Strive mightily, but eat
and drink as friends.” The sooner we do so, the sooner the public may
take notice and change their perception of our profession.

The Honorable Jesse G. Reyes of Chicago, Illinois, is a judge in the
Circuit Court of Cook County, currently assigned to the Chancery
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Division's Mortgage Foreclosure/Mechanics Lien Section. He is also a
Master of the Bench in the Chicago AIC.

© 2011 Hon. Jesse G. Reyes. This article was published in the
November/December 2011 issue of The Bencher, the flagship magazine
of the American Inns of Court. This article, in full or in part, may not be
copied, reprinted, distributed, or stored electronically In any form
without the express written consent of the American Inns of Court.
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Professionalism: Beyond Ethics (The
Bencher—September/October 2011)

By Donald W. Lemons

Some years ago when I was practicing law, I was sitting at a iuncheon
table in a room filled with several hundred members of the Bar. The
luncheon speaker was addressing the subject of ethics and
professionalism. He told the assembled crowd that it was very easy: “If
you want to avoid getting into trouble as a lawyer, just remember the
lessons your mother taught you; remember what your elementary
school teachers taught you; remember what you learned from your
rabbi, minister, or priest; you will do just fine.” It took ail the civility
and strength that I could muster to keep from standing and shouting,
“No, No, that is a formuia for disaster!”

While professionalism embraces aspirational values of civility, courtesy,
public service, and excelient work product, legal ethics rules express
the lowest level of permissible conduct at the bar, below which you are
subject to discipline. Sometimes the rules are detailed and precise; at
other times they are subject to interpretation. Often they are morally
neutral. For all of these reasons, you can’t rely upon your mother to
stay out of trouble as a lawyer! My mother was a nice woman whoe lived
an upright and moral life—but she never read the Rules of Professionat
Conduct! :

When it comes to compliance with the rules of legal ethics, there is no
substitute for knowing the rules. You wouldn't think of practicing tax
law without knowing the IRS code; you wouldn’t think about being a
triat lawyer without knowing the rules of procedure and evidence, Why
would anybody practice law without knowing the base-line rules
regarding ethical conduct expected of a member of the bar?

When 1 was practicing law, 1 would receive phone calls, usually late at
night, from lawyers seeking advice about their conduct. These lawyers
didnt know the rules and were seized with panic. There is no substitute
for learning the rules, anticipating problems, and knowing the right
course of conduct before the problem arises. It is likke baseball. When
you are in the batter’s box, your bat is in your grip, and the pitcher is
winding up—it’s too late to say I don’t want to play!

But professionalism is different. Of course it includes adherence to the
expectations of the Rules of Professional Conduct. Throughout the
nation, various bar associations have promuigated professionalism and
civility creeds. They have similar themes;

Respect for the Jaw and the system of justice

Integrity and trustworthiness

Maintenance of competence and excellent work product
Leadership and Community Service

Provision of pro-bono legal service

Civility and courtesy
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Let us consider these building blocks of professionalism.

Respect for the law and the system of justice. What does that
mean? Simply stated it embraces two very important concepts—
commitment to the client’s cause above self-interest and commitment
to the system of justlce itseif and to a lawyer’s role as an officer of the
court. It is a privilege to hold a client’s cause in your hands and to
pursue and protect their interests within the bounds of proper conduct.
It is a privilege to be an officer of the court—a vital link in sustaining
the rule of law that holds our saciety together.

Integrity and trustworthiness. Does this idea need definition?
Apparently, it does. In public opinion polls, lawyers do not fare welfl on
the hanesty scale. To be fair to the bar, part of the reason is a simple
misunderstanding of the lawyer’'s role in an adversary system. After all,
some people may wonder why we believe that it is virtuous to be able
to argue with passion either side of the same issue. There is more to it
than misunderstanding.

when I was a member of our disciplinary committee, I frequently heard
about lawyers lying to clients about what the lawyers thought were
small things. A client calls and the iawyer tells the receptionist, “Tell
them I am not here.” A client asks for a progress report and the lawyer
tells the client, *It’s almost finished” and in reality the work has not yet
begun. These aren't smali things, unless you think your reputation for
truthfulness is a small thing. At the heart of a lawyer-client relationship
is the expectation that a lawyer wili be truthful in his or her dealings
with a client.

Maintenance of Competence and Excellent Work Product. The
dictionary defines competence in terms of “the ability to do something
well or to a required standard.” As in other aspects of modem life,
continued professional education is necessary in order to keep skills,
learn new skills, and adapt to rapid change. Many judges I know
lament the deteriorating quality of legal work product. Professionalism
embraces the notion that a iawyer should produce the very best work
product he or she can under the clrcumstances presented and never be
satisfied with second best.

Leadership and community service is an expectation of
members of a learned profession. The French writer, Alexis de
Tocqueville, observed the unique role that lawyers played in the
shaping of American society. They still play that role. It Is not simply
that lawyers hold the keys to the courthouse or that spedalized
tearning and knowledge of a unique “legal language” make them
practically indispensabie. It is more than that. It is the leadership they
demonstrate in community. Tocqueville said,

The more we reflect upon all that occurs in the United States the
more we shall be persuaded that the lawyers, as a body, form
the most powerful, if not the only, counterpoise to the
democratic element. In that country we easily perceive how the
legal profession is qualified by its attributes, and even by its
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faults, to neutralize the vices inherent in popular government.
When the American people are intoxicated by passion or carried
away by the impetuosity of their ideas, they are checked and
stopped by the almost invisible influence of their legal
counselors. These secretfy oppose their aristocratic propensities
to the nation’s democratic instincts, their superstitious
attachment to what is old to its fove of novelty, their narrow
views to its immense designs, and their habitual procrastination
to its ardent impatience.

When lawyers take the oath of office, we take upon ourselves the
duties of leadership in the community. It may be that you will serve on
the boards of non-profit organizations involving the arts or
organizations providing needed services, It may be that you are
coaching young children in sport. But one of the privileges and duties of
being a lawyer is the call to service and leadership in your community.

Provision of Pro-Bono Services. As lawyers and judges, we take
pride in the simple deciaration on the frieze above the entrance to the
Supreme Court of the United States: “Equal Justice under Law.” How
can I say it more directly: Without access to the court systerns and
legal counselors, this axiom is an empty promise. Professionalism
involves provision of legal services to those who cannot afford them. It
is a part of the privilege of the profession. It is a part of the duty of the
profession. I urge you to join your local and state bar associations In
their efforts to provide pro-bono legal services.

Finally, may I address civility and courtesy at the bench and bar.

Recently, a very well-respected trial judge in the Commonwealth of
Virginia calted me to ask advice about how to handle a problem with
lawyer civility. He told me that a court reporter had complained to him
that the lawyers were cursing at each other during depositions and she
found it offensive to have to record and then transcribe their coarse
language. I asked him what he did in response to the court reporter’s
complaint. He told me that he had entered an order directing them to
stop cursing during the depositions. I was astounded! Is it necessary to
enter an order to keep lawyers from cursing during proceedings? I told
the trial judge that, our rules of court say that you take depositions “as
at trial,” “Would you iet them do that at trial in front of you in court?”
Here is a question that we all must address: "Has the coarseness of our
society been so invasive that we at the bar have surrendered to its
influence?”

I have heard some lawyers hide behind their clients when justifying
their conduct. They say that certain things they do are “the client’s
call.” Well, there are some things that are the client’s call, but whether
a lawyer behaves in a civil manner is not one of them.

¢ Your client does not decide whether you will keep your word,

s Your client does not decide whether you engage in sharp
practices antithetical to the profession.

« Your client does not decide whether you engage in a scorched
earth policy in litigation that unnecessarlly increases the cost and
the emoticnal toll of litigation.
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The Supreme Court of South Carolina has issued “four or five
opinions that are strictly on civility, including three in one year
and one for a Ianer hitting an opponent in a deposition.”

—Lesley Coggiola

L Hiiam Gary White T11
was accused of being so
uncivil and unprofessional
that the South Carolina
Supreme Court suspended
him in 2011 for 90 days
_and ordered bim to com-
‘plete the state bar's iegal
" ethies and professionalism
. . i ; . program.
White was found to have violated a slew of South Carolina’s

“ethics rules in a letter to his client, an Atantic Beach, 8.C,,

church that had received a town notice that it needed to comply
with zoning laws. White's letter, copred to the town manager
and later made part of the published opinion, was a scorcher;

“You have been sent a letter by purported Town Manager
Kenneth Melver. The letter is false, You notice Mclver has po
order. He also has no brains, and itis questionable ifhe has a
soul, Christ was crucified some 2,000 yvears ago. The church
is His body on Earth. The pagans at Atlantic Beach want to
crucify His body here on Earth yet again. ...

“First-graders know about freedom of religion. The pagans
of Atlantic Beach think they are above God and the federal law.
They do not seem to be able to learn. People like them in 5.C.
tried to defy federal law before with similar lack of success.”

Atown council member filed the disciplinary complaint
that led to White's suspension. In its opinion, the state
supreme court held that White ran roughshod over an cath
# implemented in 2003 mandating that lawyers act with
“fairness, integrity and civility, not only in court, but also
in ail written and oral communications.”

White says he's learned from the experience. He says his
client told him to make the comments in the letter and at
the time believed them to be political statements regarding
a religious matter. “1 thoughtit was free speech,” he explains,

PHOTOGRAFPH BY STAN KAADY
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“I think the rules are cleaver now; I didnt consider it a breach
of ethics before that. I considered it representing a client.”

South Carolina is just the latest in a string of states formally
demanding their lawyers treat others with respect. But it’s
been only recently that the state’s highest court has punished
lawryers solely for uncivil acts, as it did with White.

“Until two vears ago, we didn't have any public opinions or
sanctions simply on civility,” says Lesley M. Coggiala, diseiplin-
ary counsel for the Sopreme Court of South Carolina. “There
might have been problems with communication, diligence
and any number of other issues, and the court would say, By
the way, we'll cite the oath as well” We now have four or five
opinions that are strictly on civility, including three in one
year and one for a lawyer hitting an gpponent in a deposition.”

The South Cardlina court may just be warming up. “We
take this opportunity to address what we se¢ as a growing
problem among the bar, namely the manner in which attorneys
treat one another in oral and written communication,” it said
in a 2011 opinion. “We are concerned with the increasing com-
plaints of incivility in the bar.” '

MULTH ATERAL APFROACH _ -

s impossihle 16 say whether incivility in law is escdlating
or there’s simply more grousing about it. Bot the profession’s
leaders are calling out what they say is a troubling lack of
eivility, and states like South Carolina are cracking down,
However, the most effective tools for erasing ineivility in the
profession may be the judges and lawyers willing to tamp
down uneivil bebavior the moment it emerges.,

Coggiola’s agency doesn’t track complaints about incivility,
nor do other states. And even anecdotally, some aren’t discern-
ing a spike. “We haven't seen it here,” says Wallace E. “Gene”
Shipp Jr., bar counsel at the District of Columbia Bar. “We're
not receiving complaints about that sort of thing.”

However, there is unmistakahly more talk about 2 troubling
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- “Young lawyers are hungry for information on the proper

balance between advocacy and civilty. ... They want to do
the right thing, but don't know what the right thing is.”

~Jonathan Smaby

_growth in ncivility. “My speech to the cpening assembly at
the 2011 ABA Anmal Meeting was all about civility,” then-
President Stephen N. Zack recalls. “At the same meeting,
former Supreme Court Justice Sandra Day O'Connor, Justice
Stephen G. Breyer and the chief justice of Canada's highest
court al] talked about civility. We didn't plan it, but we all
ended up ox the same page.”

. Lawyers posit a range of theorie$ on where and against
whom incivility is most often directed. Some helieve it's more
prevalent in large cities. Others say they've seen entirely too
rmuch directed at young female associates, often to gain a
tactical advantage. Yet the more important question may

be why incivility may be becoming the norm. :

Lewyers blame incivility on:

« Over-the-top portrayals of lawyers on TV and in films.

- Inexperienced lawyers and a lack of mentoring.

« The fuzzy line between aggressive advocacy dnd rudeness.

+ The broad platform provided by today’s technology, cou-
pled with the ability to act anonymously cnline.

» The country’s current, fractious public discourse.

By far, technology is cited most oftex as the foundation for
boorish bebavior. Coggiola says she feels cld saying it, but she
attributes a good deal of the problem to the ability of the every-
day jerk lawyer to broadcast views online.

“We've had some serious issues, and they're all related to
social media,” she explains. “"Cur court has already spoken
on the First Amendment—you give some of that up when you
become a lawyer. But we're really struggling with a case sitting
at the court right now. A lawyer s blogging, and it’s just vile,
insulting everybody from Hispanics to women to ‘midgets.
It’s horrible.”

Because South Carolina’s civility cath applies only to
opposing parties and counsel, Coggiola’s office has asked
the court to sanction the lawyer for bringing the profession
into disrepute. The argument? If he were personally blogging
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or posting the comments on Facebook, without identifying that
he's a lawyer, the bar couldn't touch him. “However, if you say
you're a lawyer, and if there’s a nexus between you being a law-
yer and what you're posting, then we're going to come back to
this rule and find it a ground for discipline,” contends Coggiola.
“We need the court to come out and say this is not OK.”

A dlose second and third place behind technalogy are just-
licensed lawyers who perhaps watch too many rogne lawyers
on TV and in movies, The labor market has forced many 1o
hang their own shingles without the mentoring they'd have
through & traditional employer.

“Young lawyers are bungry for information on the proper
balance between advocacy and clvility,” says Jonathan Smaby,

_executive director for the Texas Center for Legal Ethics in

Austin. “They get mixed messages from law school and the
media, which portrays Jawyers in movies, television and fie-
tion—and sometimes in rea} life—as much more cutthroat
and cutting corners than really goes on.

“They want to do the right thing,” he says, “but don't know
what the right thing is.”

FIGHTING BACK

Lawyers aren’t just complaining about indvility. Theyre
fighting back-—civilly, of course.

Bar organizations and disciplinary bodies are flooding
the zone with training, Florida’s Orange County Bar has
reached out to local law schools to provide more profession-
alism education to students. A recent topic, according to
James Edwards—a shareholder at Zimmerman, Kiser &
Sutctiffe in Orlando, who's headed his state and local bar's
professionalism committees—covered the interplay between
professionalism and civility on one hend and technology and
socizl media on the other. Coggiola and ber staff are also pro-
viding more frequent opportunities for civility education.

“One thing we do in this office is speak [to legal andiences]
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On switching from litigation to transactional work: “Civil litigation
is all about fighting over money, and [ don't need an ulcer or heart

- attack fighting over people’s money.”

—Mick Meagher

all the time,” ghe says. “Tve made it very clear that if somebody
* warnts us, we're there—and we always cover civility. I often
say it baffles me that we had to change the oath to tell people
to be nice to each other. But clearly the court thought it was
necessary.”

Other state courts have also felt obligated to formalize a
civility requirement. Florida is among the latest, reviging its
oath of admission to inelude a duty of civility in 2011, citing
the American Board of Trial Advocates’ similar inclusion. Alsg
in 2011, the ABA’s policymaking House of Delegates endorsed
a renewed commitment to civility. And in 2012, ABQTA pub-
lished an online Civility Matters tool kit to provide ideas and
direction for gessions teaching civility.

Courts are also more often sanctioning egregious behavior.
But that requires lawyers and judges to report louts, which
can still be aroadblock. -

“I don't think people are often willing to report,” Coggiola
says, “They like to complain about other lawyers, but they don’
want their name on it. We also speak to judges and tell thein
that if they see this behavior, they've got to report it.”

First, however, judges have to know the basics of civility
themselves, something that can be disputed. In March 2010,
the Flain Dealer in Cleveland reported that Cuyahega County
Common Pleas Court Judge Shirley Strickland Saffold used
her office comrputer to comment on cases before her under the
online username “lawmiss.” A later search revealed comments
attacking Arabs, Asians apd white men on at least 10 other
websites using that name. Saffold denied making comments
about any cases before her, while her daughter admitted to
making some under the lawmiss moniker,

“Judge Saffold has always recognized the fine line between
civility and enforcing decorum in the courtroom,” says her
lawyer, Brian Spitz of Seuth Euclid, Chio. Saffold and her
daughter sued and later settled with the company that ©
administers the newspaper’s website over the release

PHOTOGRAPH BY JONAH LIGHT

of their names to reporters, according to the Plain Dealer.
The bestjudges set an example and rein in bad behavior
before it becomes the norm. “My father was ajudge for 20

" years, and he was very strict,” Edwards says. “People frequently

tell me they were afraid of him because he required absolute
adherence to the rules and politeness, and ifyou didnt do
right you were in trouble.”

That's the opposite of what Calvin House, a partner at
Gutierrez, Preciado & House in Pasadena, Calif,, recently
saw in court, While waiting for a case to be called, House
witnessed alengthy argumentbetween alawyer and ajudge
that included the lawyer accusing the judge of violating a
bankruptcy stay. :

“It was avery heated discugsion throughout, and to
accuse a judge of basically committing a criminal act—
which violating a bankruptcy stay is—was pretty extreme,’
says House, “That comment the judge sort of rolled with.
Eventually he got visibly angry and said, ‘We're done!” But
that was after, Td say, 30 minutes of interchange.”

House was not only taken aback at how perzonal and persis-
tent the lawyer’s behavior toward the judge became; but also
astonnded at how long the judge tolerated the Iawyer's rant.

“Onpe thing that’s surprised me is the amount judges will
sometimes put up with before they get to that point,” House
says. “I get it. From thelr standpoint, if they're harsh early an,
they run the risk of not getting information they need and
not appearing fair. But that’s part of the problem. There were
probably three other cases besides mine while this was going

" on, so four sets of attorneys were observing what happened.

That lawyer got & $4,000 reduction in what his client had
to pay. So someone justlearning the business might get the
message that this is the way to represent your client.”

Ajudge in that situation risks losing credibility with lawyers
and 1ay observers, neither of which is good for the administra~
tion of justice. “I think judges get involved in exchanges with
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attorneys more often than they did 10 years ago,” adds House.
“With that exchange, the judge seemed to feel the need to jus-
ify his position. I don’t understand why he didn’t say, ‘Look, .
T've made my ruling. If you believe I'm wrong, you'll need to
appeal. Let’s move on’ Where that’s done, it can be effective,
and it doesnt have to be done in a vehement or rade way.”

Edwards says most judges he appears before do just that,
Most, but not all: “One told me—and I was sad to hear it—
that if you're too tough on people, youre going to draw an
opponent in the next election. How can you worry about that?
If you do a good job, all the good lawyers will stand up for you”
IT TAKES A VILLAGE

Lawyers are also policing their peers, In the past few years,
Edwards has begun to try to set a professional tone by calling
opposing counsel at the beginning of each case to pledge
cooperation. “I say, ‘I really hope we can get along because
we'll have enough to fight over without fighting over the petty
details,’ ™ he explains. “Surprisingly, that works pretty well.”

Many also advocate professionally pushing back as soon
as an ugly incident erupte. M. David “Mick” Meagher, a solo
litigator in Escondido, Calif, had his first experience with
incivility about an hour and a half after he began practicing,

"It was a fairly simple dispute, and this attorney just went
off on me on a phone call,” he recalls. “He was attacking me
personally and I was completely caught off guard.”

A friend sugpested a tactic Meagher has employed ever since.
“I send a confirming letter spelling cut as closely as I can recall
everything the person said,” he explains. “In that case, this
guy called me every name in the book, so I putail thatina
Jetter. Later, I got a phone call from the lawyer complaining,
‘My danghter’s the secretary, and she had to read that letter?

I told him, “Then I suggest you not use that language again’”

Meagher says calling out the behavior is especially irmportant
when incivility oceurs in public. A lawyer recently shook
Meagher’s hand and exchanged pleasantries—and then
walked into court and told the judge Meagher had lied and
deserved to be sanctioned.

Stunned, Meagher called his bluff. “I suggested SOmethmg
I've now used several tmes,” he explains. “1 told the judge:
‘Let’s set a show-caunse hearing. This attorney just accused
me of gross misconduct in front of a whole gallery of people
who don't understand the law, making all lawyers look bad.

1 think he should prove everything he just said. If he can’,
you shonld sanction him.’ ” Each time, the lawyer has backed
down, Meagher says.

- The difficulty for new lawyers is not only recognizing that
they should stand up for themselves but also properly calibrat-
ing their response. :

“If P'm a young lawyer dealing with a particularly difficult
opponent whom I think is trying to intimidate me, I may be
tough back,” explains Smaby of the Texas Center for Legal
Ethies, “But as lawyers get more experienced, the good ones
figure out how to handle the difficult opposing counse! just
Iike theyhandle difficult clients. A more experienced lawyer
may have more tricks in the tool bag to counter that”

One female family lawyer in Dallas told Smaby that when
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she runs into a nasty opposing counsel, she mails a copy
of the Texas Lawyer’s Creed, the state’s professionalism
and civility code.

“T've also seen young female lawyers not respond to intim-
idation but make the older lawyer believe they're naive and
not very sophisticated,” Smaby adds. “Then at the proper time,
they come in and wipe them ont in court. I tell young lawyers
that the most effective way to be alawyer is to understand
your own personality and use that”

Despite his ability to do that, Meagher has had enough.
After 19 years of a primarily litigation-based practice, he's
transitioning exclusively to transactional work to escape the
ugliness. “[ Transactional work is't] perfect—I get that,” he
says. “But it’s better. Most of the civil transactional lawyers
have been very reasonable becanse their goal is solution-ori-
ented, not win-oriented. Civil litigation is all about fighting
over money, and I don’t need an ulcer or heart attack ﬁghtmg

over people’s money.”

CAN WE ALL GET ALONG? :

Ultimately the best solutions, lawyers say, are those that
bring diverse practitioners together. Patricia Lee Refo, a
litigation partner at Snell & Wilmer in Phoenix and former
chair of the ABA Section of Litigation, supports the American
Inns of Court.

“It organizes lawyers from all years of practice into small
groups to meet to create an environment in which young, me-
dim and seasoned lawyers talk about the pressing issues of
the day” she explains, “That also helps provide an opportunity
for younger lawyers to be mentored by seasoned practitioners.”

Specialized bar groups are also attempting to bridge divides,
The National District Attorneys Association has created a
committee to work with the defense bar to foster civility, says
Scott Burns, executive director of the NDAA in Alexandria, -
Va. It’s also working with the ABA to offer joint trainming ses-
sions with prosecutors and defense attorneys covering civility
toward one another.

“I'm personallyin close contact with the Innocence Praject,
the Constitution Project and the National Association of
Criminal Defense Lawyers,” says Burns. “They've all been
very receptive about how we can come together and agree
to handle criminal trials and deal with one another.”

Burns “pie in the sky” goal to increase cooperation among
prosecutors and defense attorneys is the National Criminal
Justice Academy, a facility backed by the 8.J. Quinney College
of Law at the University of Utah, the NDAA and leaders in the
defense bar. So far, they've raised 1.2 million to launch the

center, which would train prosecutors and defense attorneys
under one roof.

*Wed each have our own training tracks, but there wonld
also be a coming together of America’s prosecutors and Amer-
jca’s defense attorneys—and nothing but good can come from
that,” Burns says. “Those I've spoken with on both sides say
that would go far in fixing our roles in civility, I trulybelieve
if you bring people together, things getbetter” B

G.M. Filisko is a lnwyer and freelance journalist in Chicago.
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ETHICS

Lawyers Are Ethically Bound to
Civility and Professionalism

By Oran F. Whiting, Litigation News Associate Editor

“Professionalism and civifity must be the foundation of the practice
of law,” according to the Indiana Suprame Court. The court made
that pronouncement in reprimanding attorneys’ boorish behavior
and explained that lawyers have an athical duty of professionalism
and civiiity 10 the profession, judges, dients, jurors, and each other,

Wisner v, Laney addressed a medical negligence daim. An
extrernely contentious five-day trial transpired requiring the trisl
court 1o repestedly sdmonish both counsel for their unprofessional
behavior. During the trial, the sttorneys’ inappropriate behavior
included excessive and repeated objections, despite adverse trial
court rulings, and unnecessary comments to and cutright contermp-
tucus conduct of sach other. The attomneys frequently interrupted
ezch other and accused each other of misrepresenting facts and
lying while in the jury's presence, The plaintiff's counset also repeat-
edly quastioned witnesses about issues deemed objectionable and
inappropriate by the tdal judge.

A jury returned a verdict against the defendants for $1.75 mil-
tion. The defendants moved for a new trial pursuant to Indiana Trial
Rules 53 and &0{B)3), which allowr the trial court to correct any error
it determines “prejudicial or harmiul,” and to relieve a party from
a judgment for "fraud . . . misrepresentation, or other misconduct
of an adverse party.” The defendants claimed the trial courtered
by failing to order 3 mistrial based on the cumulative effect of the
consistent, unprofessional, and prejudicial conduct of the plaintiff's
counsel, which deprived the defendants of a fair trial. The trial court
denied the defendanis’ motion finding that the defendants were not
deprivedof afair trial The defendants appealed.

The court of appeals affirmed, and the Indiana Supreme Court
granted transfer, to detsrmine whether the trial court ered by deny-
ing the defendants’ motion for a new trial based upon the curmulative
effect ofthe plaintif's counsel’s alleged unprofessional conduct dur-
ing the trial, The Supreme Court of Indiana affirmed the lower courts’
rutings, finding that it could not condude the trial court’s decisions
were against logic and the facts. The court movedbayond the affie.
mahce, however, to admaonish the attormeys’ behavior and 1o rein-
force the legal profession’s behavioral and ethical requirements.

The court highlighted one particular statement in Indiana’s
Admission and Discipline Rule 22, which reads, “i will abstain from
offensive personality and advance no fact prejudicial to the henor or
reputation of & party or witness, un!ess required by the justice of the
cause withwhich | am charged.” The court pointed out that counse!'s
poar behavior actually began with personal attacks in the deposition
phase of the case, with defense counse! remarking that nc compe-
tant lawyer would conduct a deposition in the manner the plaintiff's
counsal did.
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The court noted that this type of behavior continued through trial,
post-trial motions, and appeals with rmore severe personal attacks,
noting that the plaintff's counse! sctually bragged to and taunted
defense counsel about court imposed sanctions having no effect on
him. The court concluded that based on counsel’s behavior, ajury
trial is not a “free-for-all,” and cautioned attomeys to resist becom-
ing too ematicrally irvolvedin a elient’s cause or making the case a
personal matter. Ctherwise, the court warned, attorneys risk harm to
their dients, their reputations, and the profession.

Same in-house counsel would consider replacing trial counsel
it personal acrimony between their counsel and opposing counsel
reached a certain level. “Look, it is notcounsel's iob to be friends with
opposing counsel,” states Victoria T. McGhee, Houston, member
of ABA Section of Litigation’s Coundl and in-house counsel at Shell
Qil Company. “However, | would fire counsel in a minute if counsel’s
behavior was contrary to Shell’s trial strateqy or was alienating the
trial judge”

“This case iffustrates how, with respect to bad lawyer conduct,
attempts to fight fire with fire can be a self-defeating strategy,”
according to John C. Martin, Chicago, cochair of the Section of
Litigagon's Ethics and Professionalism Committee. “The opinion
gives the sense that, faced with unprofessionat behavior from both
sets of counsel, the Indiana Supreme Court felt justified inthrowing
up its hands and affording sympathy to neither. Defendants’ argu-
ments that proceedings were prejudiced by the “consistent, unpro-
fessional, and prejudicial conduct of plainttf's counsel, warranting
a mistrial, were met by a finding that since both counsel 'committed
fouls,” there was no basis for reversal.” '

“The Indiana Supreme Court's opinion is unusual becatse”
it directly addresses professionalism,” according to Gragory R.
Hanthorn, Atlanta, cochair of ¢he Section of Litigation Ethics and
Professionalism Committes. "Although the court affirmed the trisl
court’s decision that no misconduct took place that required reversal,
the court still used the decision as a way 1o remind the bar that
‘[plrofessicnalism and civility ate not optional behaviors to be dig-
played onty when ane is having a good day,™ continued Hanthorn,

"The Indiana Supreme Court's decisicn to address the need for
professional behavicr for an additional eight or so pages makes clear
that the courtwished 10 send a message to Indiana’s attornays. That
same message should resonate with attorneys in other jurisdictions:
Professionalism is ot optional: it is part of being a lawyer” opines
Hanthorn . &

& An expanded voraion of this stery, ncluding links to resources and
authzrities, is availalde at httpurbit yAN384-Wiiting.
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THE A-HED

LawyefsﬂBeha{;iﬁg B.adly Get A Dressing Down From
Civility Cops

Adversarial System Grows Obscenely Nasty; 'Get More Results With Sugor’

By JENNIFER EMITH

A group of aﬂnrneys conce;r*ad about bad mannars in :hen' profassion heid & musical revue ata downtnw::
Manhattan law firm, complete with dottored Song lydcs. WSJs Jennifer Smith reporis.

In New York one night recently, U.8. Distriet Judge Richard Sullivan donned his robes, walked .
onstage and belted out to his colleagues this heartfelt plea for lawyerly politeness {to the tune of "If
I Were a Rich Man"):

"If lmwyers were miore civil

Daidle deedle daidle déidle daidle deedle daidle dum
They'd treat their breth-er-en with more respect
Wouldn't always yell, ‘object.’ "

The ditty struck a nerve—and brought down the house, a largely pinstriped crowd of 80 or so
lawyers there for a musical refresher course on the virtues of civility.
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But it is no laughing matter to those who fret that a tide of rudeness has engulfed the legal
profession.

From courtroom yelling matches to insulting letters and
depositions that turn into fistfights, some lawyers and judges worry that the adversarial system of
justice has gotten a little too adversarial.

To rein in "Rambo” litigators, the politeness patrol is pushing ctiquette lessons, and even seeking
to have civility included in attorney oaths.

The well-mannered caution that lawyers who shout, lie and shoot off vulgar emails don't merely
alienate judges and juries. They also slow the wheels of justice and cost clients money.

"Lawyers already have a bad enough reputation,” said Stewart Aaron, a litigator and head of
Amnold & Porter LLP's New York office. He performed alongside Judge Sullivan in the revoe.

The show—titled "A Civility Seder” and put together by the New York Inn of Court, a legal group
that promotes collegiality and ethical behavior—might be the most colorful example of the
manners moverment. But it pales beside the R-rated antics of the attorneys whose behavior

inspired it,

Take, for instance, lawyer Marvin Gerstein of IH nois, who has been disci plined three times for his
prafane epistolary style, according to the Attorney Registration & Disciplinary Commission of the
IHNinois Supreme Court.

Over the years, Mr. Gerstein has sent letters to legal
adversaries calling them, variously; a "fool,” "idiot,"
"slimeball,” and other names unfit for publication. He
has also suggested opponents have their heads inserted
‘80 far into an unpleasant place that they "think it's-a
rose garden,” language thal an expert witness for Mr.
Gerstein said served a business purpose by vividly
demonslrating the point.

Gl Pagapetie toe The Wall Sieet louns?—The digeiplinary commission rejected that argument,
Ain't Misbehavin'? Attormay Peter Dizozzra, righf, R T RS . : :
accompanies a song about iviliy and ethical’ although a dissenting i}mmb‘:f argued that his conduct
behavior. was protected by the First Ainendment.

_ "If you eross the line with me;, you gét both barrels,” said
an unrepentant Mr. Gerstein. He has since dialed his language back to avoid further sanctions, he
said, but "it's none of their business what goes on between two attorneys.”

Jaw-droppingly outrageous conduct is rare, even the most ardent defenders of decorum agree.
More common are small-bore disputes: lawyers whose sniping, in person and on paper, can spiral
out of control.

"When I'm upset, T can feel the testosterone rising, and 1 can literally feel my judgment declining,”
said David Casselman, a senior partner at Wasserman, Comden, Casselman, & Esensten LLP in
Tarzana, Calif., and a co-chair of the American Board of Trial Advocates' committee on
professionalism, ethics and civility, “It's so easy to slide into tit-for-tat mode.”
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Last month Indiana's Supreme Court chastised lawyers on both sides of a $1.75 million medical
negligence lawsuil for making excessive objections and for "the unnecessary sparring and outright
contemptuous conduct of each attorney directed toward the other.”

“A jury trial is not a free-for-all," Justice Steven H. David wrote.

Whether the problem is worse now is hard to quantify, Professional codes instruct lawyers to be
civil, but rudeness isn't tracked or punished as much as more concrete trespasses, such as filching

clients’ money.

But a number of attorneys and judges say courtly conduct has collapsed over the years, particularly
in the more fractious realms of the profession, like divorce proceedings.

Some blame email, and the decline of face-to-face interactions among lawyers in big cities, where
sparring attorneys rarcly encounter foes at their kids" weekend soccer game.

"You don't do this to people you know,” said San Francisco lawyer William B. Smith, also a co-
chairman of the trial Jawyers' civility commitiee. "Now it's people sitting behind computers doing
nasty things to each other,”

Mr. Casselman began collecting examples of bad behavior a few vears ago.

He enlisted prominent judges and lawyers for a civility video, and, with Mr. Smith, persuaded the
trial lawyers group to develop an entire program on the topic.

Thus far the amiability advocates have made presentations at dozens of law firms, bar groups and
law schools. Now they are pushing legal educators to make civility a regular part of the curriculum,

Some lawyers say nastiness and aggression results in smaller settlements or can even lose a case,
hitting lawyers where it hurts—their wallets.

"I tell alf the lawyers in my firm, you're not a fighter, you're a lover," said
Stephen Susmnan, a founding partner at litigation boutique Susman
Godfrey LLP, which has a tradition of inviting opposing counsel to its
holiday party. "You will gel more results with sugar than with vinegar.”

Still, the bad behavior rolls on.

Last year Meyer Ziman, an Arizona personal-injury lawyer, was
suspended from practice for 12 months after he "repeatedly and
intentionally committed offensive conduct,” i violation of the state’s
cath of admission to the bar.

RICHARD SULLIVAN _ o _ . . .
In one instance, during phone calls while trying to obtain a client’s

medical records, Mr. Ziman allegedly showered a hospital employee with
expletives, then told another who asked him to watch his mouth, "you are nothing but a slut that
works for a copy service.”

Mr. Ziman said during disciplinary proceedings that he had used the term "shug,” an explanation
that Arizona's attorney discipline panel found "implausible" according to its report on the case.
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Mr. Ziman, wrote Presiding Disciplinary Judge William J. O'Neil, “brandishes his opinion as a
battering ram, intentionally offending people...While in his private life he may be as rude, offensive
and demeaning as he chooses, in his professional life he may not hide behind his First Amendment

right [in order] to ignore his sworn responsibilities.”

Mr. Ziman doesn't feel his conduct warranted a suspension, said his lawyer, Joseph Collins, who
said he personally doubts civility codes will do much to burnish lawyers' reputations.

"T think the end goal,” Mr, Collins said, "is not going to be achicved by pursuing attorneys who use
offensive language.”

Write to Jennifer Smith at jennifer.smith@wsi.com

WL edition of The Wil

» A theld

fode coppucared Janvary o8 2013 na p
Oer o Pressing Dhed Freon Coiliiy

¢ heacdiine: Loweyers Beluaeong Baddl

Copyright 2012 Dow Jones & Compary, Inc. All Rights Reserved
This copy is for your personal, non-cemmercial use only. Distribution and use of this matanial are govemned by out Subscriber A‘greemgnt and by
copyright law, Fer nos-personal use o to arder sruftiple coples, please contact Dow Jones Reprins at 1-8G0-843-0008 of visit
wrw. direprints.com

Page 4 of 4 Tuesday, Jafieae¢839f 2471 3
174



ood Dee

Goes Unrewarded:
Why Professional Courtesy
Advances Your Client’s Cause

ANDRA BARMASH GREENE

The author is with rell & Manella LLE, Newport Beach, California,

1 may he the only attorney who hears the words “professional
courtesy” and irnmediately thinks of my mother’s faneral, The
reason is that back in 1998, T had a case in-which my oppising
coungel refused toagree to continud a fmotion Hearing so Ieould
artend the funeral in Chicago, 1,700 miles away. It seems unbe-
licvable, but it happened. T'o make matters worse, the motion
the lawyer refused to continue was a motion for attorney fees
for winning ak anti-SLAAP motion that dismissed the case,
hardly an emergency. But his approach to the litigation wis take.

no prisoners, extend no courtesies—no exceptions, As a.conse-

quence, | went straight from the cemetery after the burial to,
Kinka's to sign and fax a declaration supjjtirting Onr g% parte
request for a continuance that my associate had'to argue backin
California. {My father could never understand that.) Not sur-
prisingly, the court granted our request for a continuance.

After that episode, the tide of the litigation turned decidedly
against my opponents, whoup to that peinthad weneverything,
The court of appeals reversed the dismissal, ruling that ous cli-
ent’s case could proceed, and when the case returned tothe trial
court, our client was awarded its attorney fees. The trial judge
said thar she never wanted to have another vase in which a law-
Ver wis so unpmfessional that lie would notagree o a continu-
ance due to a deatrh. With the handwriting ort the wall, our client
received alarge settlement. While the case’s merits had a great

28 LITIGATIDN

dest to-dowith the favorable outcome, T will always believe that
miy opponent’s utter lack of professional courtesy was a signifi-
pant contributing facter,

This unfortunate episode remains indelibly imprinted on my
mind. T have come to believe thatengaging in professionaf cour-
tesy makes sense, for many reasons. Lno longer think, “No good
deed goes unpunished.” To the contrary, in my view, “No good
‘deed goes unrewarded.” Extending professional courtesiesisa
smart litigation strategy. Tewill advance your client’s cause and
conserve the client’s resources. Hence, Lmuke ita point to edu-
cate clients on why professional courtesy isa sound litigation
strategy; oné worth efmploying.

What is “professional conrtesy”™? It applies to myriad behav-
jors, inchiding being civil in communications, granting appro-
priate continuances when necessary, cooperating in discovery
td the extent possible, admitting what you have (o adit, and
beipg truthful in papers filed withthe court. Professional cour-
tesy does not equal weakness. Tothe eoritrary, it is a sensible
approach to Jitigation. As Texplain to my clients, extending pro-
fessional courtesies makes litigation more manageable, avoids

“titfor tar” disputes, pleases the'court, is often requited by local
court riles, helps everyone’s reputation, and, more often than
101, saves expenses for the client.

I also make ¢lear what | am not talking about. Professional
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courtesy is not about simply rolling over and doing whatever
vour adversary wants, Lawyers must advocate zealously. for
their clients—that is our duty. 1f your opponent does something
and you can take advantageof it ethically, by all'means you can
and should. Professional courtesy dees not mean.being soft or
letting people off the hook when it may hurt your client’s posi-
tion. This point s important to share with clients who like fire-
breathing lawyers—that being professional does not mean vou
are weak.

I have been practicing law for more than three decades,
Many people who have been practicing law much longer decry
the demise of civility among members of the bar. { donot know
when that era of civility reigned, but 1 have net'seen it in my ca:
reer. Instead, T have seen or experienced a great deal of bad be-
havior on the part of litigators. (And T am gure that there are
cases in which my opponents would say the same aboutr me.)
The genesis-of such conduet comes from a variety of sources: a
elient’s directive; the desire to appear tough, concern about be-
ing taken advartage of or abelief that such # "tough guy” strat-
egy will farce the other side into submission. These mativations
are misguided. In the long run, bad behavior is harmfulto your
client and to the hitigation pmcess. _

The following are areas where issues of professional courtesy
(ov lack thereof) frequently arise: communications with ad-
verse counsel, extensions, discovery, and court filings,
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Communications Between Counsel

Lawversare often rude to each other in correspondenceor court

filings. ‘The proliferation of emuil communications has enly
made it worse, Despite short-lived ega gratification, I donotbe-
lieve endless nasty correspondence is the proper way to com-
municate with opposing counsel.

I continue to be surprised at what people pint in writing.
Don’t they know that what they write may end up as an exhibit
in a court filing that will not cover them in glory? Two of my fa-
varite pisces of inprefessional corresporidence that were sent
tome are a cupy of someone’s middle finger and aletter Isent to
opposing counsel returned to me torn into about 300 picces,

I confess that 1 have succumbed to aclient's desire toinclude
language in letters that is, to put it mildly, not the language I
would have chosen. When 1sign such aletter, of course, Town it
7 almost lost a client as a result of doing this, Here is what hap-
pened: I represented a company in contentious litigation over
patent licensing. The general counsel was very aggressive and
r}'p_icéﬂy'rewrofe the letters Z'pmp_csed sending to opposing
counsel to be more accusatory and colorful. I signed and sent
out the revised letters. Ultimately, my client was acquired by a
large Fortune 500 compary and a rew in-Kouse counsel took
over the matter. When we met for the first time, she told me can-
didly that she had read the case fileand she did not believe in
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sending the kind of letters Thad been sending 1o our adversaries.
She said that if that was my siyle, it might bve berter for another
firm to represent the campany going forward. Ltold her that, of
course, the letters were mine—1 had signed them—but the rea-

son for the tone was the direetion 1 had received from the previ-.

ous general counsel. I told her that I was fully comfortable ton-
ing down the Janguage and that [ hoped that she would giveme

a chance to work with her. Luckily, she did, and [.went on to

represent the new company for many vears. Bot it was a sobor-
ing reminder of the collaters] consequences of uncivil communi-
cations with opposing counsel. I now explain to clients why I do

not believe sending nastygrams is worth the price they will pay.

Another unfortunately common practice is-endless fetter
writing batiles, which often degenerate into name calfing-and.
ad hominert aitacks. Clients canendup spendinga great deal of
maney on these letters, which dolittle to advance the litigation
iryany meaningful seay. These lefter canpaigns bad enough, but
some lawyers go further and try to rewrite history or create fic-
tion in their correspondence, Such tactics have to be addressed,
butthat is best when done without sinking to the same low level
in response. When I find myself in a lerter-writing battle that is
devolving into a “did not, did ted,” 1 rypicaliy send o Jetrer stat-
ing that it is not a productive use of my time or miy client’s re-
sources to dispute all the inaccnracies it the letter, that T will
not be responding further, and that mylack of response should
not be construed as any sert of agreement with or admission to
the assertions in the letter. The poison pen lerterstypically stop
alter that, ajong with the charges to the client for each piece of
correspondence.

Emails live forever. They need to be written with as much
care a5 a letter. They are just as likely to be used as exhibits to
filings as are letters. Thus, flip or rude remarks should be ex-
cised, even if they'fé‘elgoo‘d at-the time. 1'recall an opposing
counsel who was especiallyobnoxiods in email cprrespdndencé.
He also had issues with women Jawyers, which seemed ampli-
fied in emails, During a discovery dispute, he was fond of writ-
ing to the “ladies” (sprinkling the word “ladies™ throughout his
emails) and saying that we were becoming “hysterical™ and
needed to “calm down and control our emotions.” Invariably,
we ended up in court. We made sure to attachthe “Jadies” emails
and quote liberally frons them in our Briefs. Our femalé fudge
was particularly irvitated when sheread the emails. I will never
know whether that is why we won the discovery disputés-we
had, but my opponent did not do himself any favors with such
language.

TwishIcouid create software or an app that would review an
email T'm drafting and rhen respond with “Re4lly? Youactually
wantto send this?” Itwould be helpful. 111 have written s harsh
email, T make a practice of waiting before Isend it. More often
than not. I tone it down or delete it when T have cooled'off. I tell
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my clients about this practice and explain how-emails sent in
anger rarely accomplish anything positive for a case. Several
have told me they have now incorporated this inte their own
practices and wait before sending an email created when they

are mad.

Extensions and Continuances

Tknow clients who direct their lawyers never to'give extensions
or agree ro-continuances. [always tell my clients that such a po-
sition at the outset of n case is dangerous, because there could
come a time when we may peed an-extension or continuance.
Rarely have 1 had a case in which the client did not need some
extension. Unless one has a crystal ball, it isimpossibile to pre-
dict how eventswillinfold inthe comrse of lirigation. Therefore,
itis wise to give reasonable extensions whern doing so does not’
harm theclient's position. (However, when seeking o temporary
restraining order, for example, granting an extension is gener-
ally not possible.)

Even after my experience with mymother’s funeral, Iremain
surprized by how niany lnwyers refuse 1o give routine exten-
Ssions or extensions necéssétated by-extenuaring circumstances.
If the request is redsonable and the court is likely to go along
with iz, vou will have burned 3 bridge by opposing it. For exan-
ple, Irecall a lawyer who opposed continuing the starfof a trial
by o few days so that his opposing counsel, an observant Jew,
could artend services during the High Foly Days. When pre-
sented with the motion.fora briefeontinuance for religious rea-
sons, thé court granted it and expressed concern thatthe matter.
was even contested..

Tastyear, T wasscheduled for a continued arbitration and a
jury trial simultaneously, On top of that, 1 broke my footand
could not put any weight onit. Twasina full east and could only
maneuver using a scooter. I asked that the arbitration’s contin-
ued session (its third session at that) occar after my jury trial
concluded and that there be some time in between the two ac-
tions so that Ivould deal with my injury. Not ondy did cur arbi-
tration adveérsaiies refuse to agree, but in opposing the request,
they accused me of exaggerating my infury to gain an advantage.
Hardly, Iwonld have much preferved trying the.case ontwo feet
sans scooter, We ultimately obtained the continvance.
Ironically, after so vigorously oppesing the requested continu-
ance, my adversaries later wanted to further extend rhe date for
their gwn convenience. We reached an accommadation withour
involving the arbitraror, but I must admit | took great pleasure
inmzking them sweat o bitby quoting their own vitriolic words
backat them,

Of course, professional courtesy in granting exrensions
should not be lHniticss. Many lawvers use repeated requests for
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continuances simply as ¢ tactic to delay an inevitahle bad resulr,
When this happens, chents becone frustrated and often direct
that their lawyer nor agree to any further continuances. This
makes sense, If someone is using requests for an extension as a
litigation tacie, T am the first one to say no.T have found that hav-
ing previously given extensions enhances my credibility with the
court when I oppose arequest for vet another continuance,

Sometimes, however, cven requests for continuances made
by abusers of the system should be honored due to the cireum-
stances. Trepresented a clientwho soughst to attach $5 millionin
assers, and there was no guestion that the writ of attachment
would be granted when the petition was heard. Opposingcoun-
sel used every trick in the ook to delay the artachment heating.
After two months of delay, the hearing date was finally ap-
proaching. My opposing counsel called me shortly before the
hearing and requested a contineance because his wife had just
been diagnosed with hreast cancer and had to undergo a mas-
tectomy. My clientinstructed meto oppose it. I told him that I
did not agree, especialiy knowing our female judge. My cHent
angrily told me 1 was being had, T explained that we would lose
all credibility with the judge if we refused rhe request. Again,
my client was upset with my advice, convineed that-my oppos-
ing counsel was making the story up, I knew that the court
wonld be mad if we refused the requestand this could affect the
ruling on the wrir of attachment. Ultimately, 1 devised a soiu-
rion thatwas beneficial forthe client even with the continuaned,
We entered into a stipulated arder that stared that the hearing
date would be continued for 10 davs, but there would be no fur-
ther continuances. There were none, and the court granted our
writ of attachment,

Discovery

Discovery is an area fraughe with oppertunities for bad hehav-.

ior and gamesmanship, Much has been written about “Rambo”
tactics. Frivolous objections, scheduling games, refusal to pro-
duce-documents, and refusa] to admit the obvigus areall partof
the territory. Discovery fights prolong litigation and add to the
expense, pften substautially, This is another avea where profes-
sional courtesy canadvance your client's position and save costs,
often hundreds of ﬂmu;-_tmds of dallars, It, too, requires client
education.

Clients, especially corporate clients, typically hate discovery.
They find it Intrusive, time-consuming, burdensome, and ex-
pensive, Discovery isallthat and more. Ag a result, mostelients
would prefer not to submit to depositions {although they want
the other side deposed ), answer interrozatorics antd requesis for
admissions. or produce documents, CHents are especially loath
to turn over documents that they perceive as sensitive or

VOL 39 | KRG | WINTER 2013

harmful, understandably wasried abour how the materials

might be used by the other side. There are clients who instruet

thelr attorneys to play hardball in discovery, cbject to every in-
terrogatory, produce nothing, and fight tootly and nail over evw
erything. These are also often the same clients who later won-
dey why their legal bills are so high. Discovery is, however, often

the most expensive part of litigation, and professionad courtesy

cango 2 long way inconrolling those costs,

Therefere, at the vutset of a case. 1 typically go over my dis-
covery strategy and practice, and why cooperation can help
meet the client’s interest, First, the fact of Tidgation means that
thére is a certain amount of discovery to which the other side is
entitled. That is part of the process, like it or not. Secand, courts
hate discovery disputes. Courts do.everything ro avoid them or
to punish those whe do not cooperate in discovery. Discovery

Being prc}ession-al does

fights canbeexpensive.and the loser can be subject to sanetions.
Sometimes, a court will delegate discovery disputes toa discov-
ery referee, thereby Enc_reasihg.the costs of discovery and typi-
cally ensuring that tore discovery is ordered Father thanTess. I
explain that hardball discovery tactics usually backfire. Being
cooperative makes the litigation easler and less expensive forall
sides. Of course, where there are reasons to ebject or limit, we
will do so. Where & protective erdor ormotionis appropriate, we
will seck one, I also explain that if possible, it is better 1o deal
with the issue with opposing counsel than to put itin the hands
of the court, which couldhave unintended consequences.

Deposition Scheduling

One arca fraught with opportunities for discovery battles is de-
position scheduling. Evervone wants priority and to set the
schedule of depositions for his or her.ewn convenience. Often,
there s much letter-weiting or motiod practice-about who is de-
posed and inwhat order. E’?entuni_!y,_h‘r{iv.reven gveryone is going

‘to get deposed, so it makes sense to work it out, if possible,

Cooperation in scheduling can also have numercus benefits, A
namber of vears age, 1 had a ease in whichwe had 60 deposi-
tions 1o sehedule in a short pertodof time, My opposing counsel
was a single father and candidly asked if we could arrange the
schedule to coordinare with his ecustody schedule. T was pieas-
antly surprised by his recitation of the reason for his request
and agreed, beeanse there was not going to be any prejudice to
my client as aresult of doing that, The depasitions all went
simoorhly, saving time and money for both sides. My opposing
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counsel was extremely grareful for this courtesy, A few years
after the case resolved, he referred a client to me.

Responses to Discovery

Responses to written discovery frequently result in gamesman-
ship. 1 cannot count the mumber of times T have been the recipi-
ent of boilerplate objections that are baseless. Such tactics re-
sulf in pumerous rounds of meetingand conferding and then
motiphs to compel. Typically, we get the discovery, but each
side has spent afor more time and money to get to thisinevitable
result. When responding to-discovery, 1 encourage clients to
respond to questions that must he answered, and I maoke tai-
lored objections to those that are improper or averbroad. Such
an approach makes it much easier to oppose amotion to compel
and to defend the objections that have been asserted. It also
means that discovery sanctions are much less likely to be im-
posed because the position is defensible. It takes great skill to
argue with a straight face that responses consisting entirely of
boilerplate objections were made in good Faith.

Document Production

Document production is another area fraupht with spportuni-
ties for unprofessiondl behavior. Nooncelikestotu r_n-ovér'docu-
ments that are harmful or contain sensitive business informa-
tion. Of course, we all know the risks if a. client does not do so or
ifrelevant documents are lostor destroyed.

Because I represent defendants inclase actions, I typicatly
represent the side that has hundreds of thousands, if not mit-
lions, of pages ol documerits, much of it stored electronically, |
am constantly lpoking for ways to cooperate with the other side
to minimize the scope and cost of such docament production.
Every case is unique, but I have been successful in suggesting
sampling and narrowed keyword searches, When the pther side
is unreasonable and will net wark with me, I have had some sug-
cess in getting the court to shift some.or all of the costof the
expanded discovery to the opposing party. Tfind that Lam most
likely to get such a motion granted when I can show that I have
made cfforts to cooperate with. the other side before invoking
the aid of the court,

Somerimes, however, I find that the “be carefis] what you
wish for” approach is the only thing that works. That strategy
means givingthe otherside literally everything that they have
asked for, which means that some podr 564l or souls oit both
sides huve to spend weeks in a warehouse or at a computer
sereen reviewing documents. I recently took this approach in
a case in which the other side would simply not agree to any
sort of limic. T preduced abour 1.5 million pages. When they
then compiained to the judge that we had “buried them? and
shouid direct them to the relevant decaments, the judge had
no sympithy,
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Candor in Court Filings

When | first began pracricing as a lawyer, it never occurred to
me that people would not be truthful in court filings. After all,
there is a duty of candor to the eourt. Tn reality, however, shad-
ing the truth or outrightlying happens all too often. A frequent
saurce of lying is declarations filéd in court that nttest to what
was supposedly said between counsel or to sequences of events,
Typically, the rruth eomies out and the person who lied loses
credibility, While T understand advocacy, misrepresenting the
facts is beyond the pale. I will give my opposing counsel the ben-
efit of the doubt st the outset of a case and assume that they are
being truthful, When they prove me wrong, T do not trust them
again.

1t is-very frustrating to both clients and eounsei when an
adversary is untruthful. Clients have ahard time understand-
ing how people can get away with that. Then they ask what the
pointds if one sidé is.truthful and the other side is not. J tell
them that, more often than not, such lies getexposed and it is
hard for & lawyer or party to recover from that blow to credi-
bility, Clients often get impatient as the Hes mount up and
there is seemingly no-consequence for the adversary. But most
of the time, such behavior is exposed and punished: Let me
rive you some examples,

About 14 years ago, I was litigating against an opposing coun-
sel in a $200 million breach of contract actipn in state court.
"M NS my cipp'os'ing counsel, did not feel constrained by the
actual facts or evidence in the case, He would constuantly make
representations to the court about why certain things in our
case had to he scheduled at particuldr times because of his sup-
posed schedule in a case in federal court where he represented
the plaintiff, Qur court was very accommadating to his requests.
One day, 1 received a call from the Tawver representing the de-
fendant in the federal case that Me. N had so frequently men-
tioned. I had never met this Iasxryéer before; but becduse we
shared the same opposing counsel (and had the same opinion of
him), we formed an instant bond. He asked about dates in our
case. Jtturns out that Mr. N was making representations in the
federal case about the schedule in my case that were flat-out
falsehoods. As we compared notes, we realized that Mr. N had
been lying to the courtin both cases. We made sure tobring this
to the attention of both courts, much to vur common epponeit’s
dismiay, Mr. NS attemipt ut schedule nignipulation abrtiptly end-
ed. Asabonus, I became good friends with the defense lawyerin
the federal case. He went on to become.a justice on the court of
appeal,

Making misrepresentatiéng about scheduling matters is bad,
but lying about the substance of a case is worse. The potentia)
negative consequences arg substantial. Two yeurs age, 1 repre-
sented a defendant in aputative represeutative action in federal
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court. The plaintiff asserted o elaim under a Caltfornia statute
thatrequired sending a letter to z particular government agency
as o prerequisite to pursiing that ¢laim, This clain was danger-
ous for our side because it was the claim that could have resalt-
ed in the most damages if the plainti{f was successful at trial.
We did norreceive the letter in the Rule 26 disclosures, nar was
the letter produced in discovery, despite aspecific reques: for it.
inresponding to all of our document requiests, the plaantiffonly
produced 46 pages, all sequentially Bates-stamped, and stated
repextediy that these 46 pages were all the documerits he had,
We met and conferred about it, Nothing was supplemented,

Discovery is an area fraught
with opportunities for bad
behavior and gamesmanship.

Accordingly, we moved to dismiss that ¢laim shortly before
trial because the prerequisite to filing the claim had not heen
satisfied. Suddenly, the letter (without any Bates stamp) mi-
raculouslyappeared. We filed a motion inlimine toexciude the
letter, along with numerous other motions in limine. Opposing
counsel, apparently forgetting the discovery responses and
46 pages of documents produced, filed a declaration stating that
the Jetter had been produced in connection with their docu-
ment production months before, We were able to show that
these representations were false, The court excluded the letter
and dismissed the claim, with some very harsh words for plain-
tiff’s counsel, The court then proceeded to grant all.of pur mn-
tions in limine, At miduight on the night before E_he‘tx‘i&]'pﬂ the
fewremaining claims was to begin, opposing counsel dismissed,
the case, It was clear that ke did mot want to face the wrath of
the judge.

Being candid, even if it means having to bring bad news to
the attention of the court and opposing counsel, makes senise. It
is often the only wayto preservé your and your client’s credibil-
ity. Although it might be tempring to play ostrich and hope no
one finds out, that is a very risky stiategy, and one I counsel cli-
ents against. About five vears ago, 1 lvpfe_s'ented adefendant in
a wage-and-hour class action, We sertled the case for $7.5 mil-
Hion to be paid tothe elpss in three separate instaliments over an
18-month period, Under the court order approving the settle-
ment, the client was to provide alist of fts employee class mem-
bers that wonld be the basis for caleulating and making the
settlement paymients, The client produced alist, and the firstof
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the three pavments was made. Shortly thereafter, the client
brought to our attention that due to.a glitch in their computer
system, jt believed that some people who should have been in-
cluded in the claoss were inadvertently left off the tist and had

never received notice of the aczion atany time, Alarmed, we had

an independent audit conducted. The avdit determined that a

large number of people had been omitted from the list. We were

warried that once the plaintiffs found vut about this misiake,
they would seek to'inerensé the settlement amount by miflions

of dollars. ‘There:was, of course, a good chance that no ane

would ever find out, Nevertheless, we determined that we had

nn cheice but to bring rhis mistake to the court’s and vpposing
counsel’s attention.

We did so. The plaintiffs screamed bloody murder and de-
manded that the settlement amount be increased. They claimed
that our client had acted intentionally and in bad faith in pro-
viding an inaccurate class list and that the settlement therefore
had to be substantially increased, Much litigation over this is-
suc ensued. However, although the problems were caused by
the mistake in the original lsi, we were always able to point to
the fact that we had brought the issue to everyone's attention
arid were thus acting in good faith, Ifwe had engaged in bad be~
havior, why would our client have conducted an expensive audit
and alerted the court to the problem? This good deed was re-
warded, Ultimately, the court folded the omitted class members
inte the existing settlement, and vur client did not have te pay
moré motiey to the class. When the order granting oo motion

came out, pur chient thanked us for advising that they come for-

ward with the bad news early on.

Good things happen whenlawyers are professionaliy courte-
ous. Engaging in professional courtesy should be part of your
overall litigation strategy. Tf you do so, you will find that by be-
ing professionally courteous, your clients' money is not wasted.
You will avoid incurring the wrath of the court. You and yvour
clients can focus on the real objectives of the case. Yourrepu-
tation will remain intact. You may even find, as 1 did, that be-
ing professionally courrecus can lead to more business in the
future, When clents understand that professional courtesy is
4 sound litigation approach that will save them expense and
enhanee their position with the cort, they may even thank
you fi)r"suggesting it.=
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July 2012

Statement of the ABA Standing Committee on Professionalism

A Duty to Act:
The Court Funding Crisis and a Lawyer’s Professional Identity

The existence of a fair and functional justice system, open to all, is
* inextricably bound up with every lawyer’s professional identity. As it threatens
the very foundations of American justice, the pervasive court funding crisis tears
at the core of what it is to “be” a lawyer in our society ~ that sense of who we are,
as public-minded legal professionals.

Certainly any number of potentially dire consequences should move
members of the bar to stand as one against the fiscal dismantling of our courts,
among them: Worsening inequality in the treatment of “haves” and “have nots”
within our legal system; waning overall access to trial courts (still the main
engine of American justice); the loss of diversionary court resources that reduce
recidivism and help restore people to lawful, productive lives; and economic
inefficiencies caused by slow and ineffective court processes. As ABA President
Wm. T. {Bill) Robinson III has urgently pointed out, if left unchecked the erosion
of the justice infrastructure surely endangers American democracy itself.

Further motivation wouldn't seem necessary, but this additional reason to
care about our courts’ fate should strike home for every lawyer: The courts crisis
places a pillar of our professional existence at risk. To be a professional lawyer is
to actively serve the public’s interest in maintaining a just society. To remain
silent as the edifice of American justice starts to crumble is to be something other
than a true lawyer, at least in the professional sense of the word.

Academics, judges, practitioners and bar leaders have given much thought
to what constitutes “professional identity” among lawyers, and have arrived at
varying definitions as part of the broader professionalism inquiry. All
prescriptions for how we should self-identify as lawyers, however, rest on the
bedrock of service to the justice system.

Lawyer as Public Cltlzen

The lawyer’s duty as a public citizen devoted to justice is found, and notby
accident, in the opening sentence of the Preamble to the Model Rules of
Professional Conduct. It states, “[1] A lawyer, as a member of the legal
profession, is a representative of clients, an officer of the legal system and a
pgglﬁ ;:mzen hcmmg special responszbllu‘y for the quality of justice.”* (Emphasis
adde

! MODEL RULES OF PROF’L CONDUCT Preamble 1 (2011).

Page 192 of 427
181



Law professors examining notions of professional identity have
consistently identified commitment to the justice system as one indispensable
element of that identity. As one recent example, Professor David Thompson,
Director of the Lawyering Process Program at the University of Denver, Sturm
College of Law, has defined professional identity among lawyers as “one’s own
decisions about [professional] behaviors...as well as a sense of duty as an officer
of the court and responsibility as part of a system in our society that is engaged
in upholding the rule of law.” 2 (Emphasis added.)

In foundational authority on point, Dean Roscoe Pound’s well-traveled
definition of professionalism places a primary emphasis on public service. “The
term refers to a group . . . pursuing & learned art as a common calling in the spirit of
public service — no less a public service because it may incidentally be a means of
livelihood. Pursiit of the learned art in the spirit of public service is the primary

purpose.” 3 (Emphasis added.)

In its report, Teaching and Learning Professionalism, the Professionalism
Comumittee of the ABA Section of Legal Education and Admissions to the Bar took
Dean Pound’s definition a step further. “A professional lawyer is an expert in law
pursuing a learned art in service to clients and in the spirit of public service; and
engaging in these pursuits as part of a common calling to promote justice and
public good.” 4 (Emphasis added.)

The late ABA President Jerome Shestack, a professionalism pioneer who
energized the modern movement, wrote of six elements “that are the essence” of
that definition, among them: “Obligations to the rule of law and the justice
system.” 5 (Emphasis added.)

That the courts of this nation and the great justice machine they represent
are under siege is not in question. The National Center for State Courts found
that 42 states reduced funding for their judiciaries in 2011. A Center survey
determined that 34 states had eliminated court staff and 23 had cut hours,

The notion that personal commitment to preservation of the justice system
is integral to our very identity as lawyers is driven home by the professionalism

? David Thompson, Teaching Professional Identity with Skills & Values Text, Law School 2.0 Blog (Jan.

21 2012, 2:48 PM]}, http:/Awww lawschool2, orgls2/2612/01 index html.
Roscoe Pound, THE LAWYER FROM ANTIQUYTY TO MODERN TIMES: WITH PARTICULAR REFERENCE TO

'rm—: DEVELOPMENT OF BAR ASSOCIATIONS IN THE UNITED STATES 354 (West Pub. Co. 1953).
“ ABA SECTION OF LEGAL. EDUC. AND ADMISSIONS TO THE BAR PROF'L'1SM CoMM, REPORT, Teaching and

Learning Professionalism 6 (Aug. 1996),
* Jerome . Shestack, Fromoting Profemonahsm ABA Programs, Plans, and Strategies 3 {ABA 1998)

{foreword),

Page 193 of 427
182



creeds and codes of many of our state supreme courts and state bars. Consider a
few representative examples:

Georgia:

From The Lawyer’s Creed

To the public and our systems of justice, I offer service. I will strive to

‘improve the law and our legal system, to make the law and our legal

system available to all, and to seek the common good through the
representation of my clients.” 8 (Emphasis a@ded.)

From the Aspirational Statement on Professionalism

(d) To preserve and improve the law, the legal system, and other dispute
resolution processes as instruments for the common good. (e) To make the

“law, the legal system, and other dispute resolution processes available to

Ohio:

all,” 7 (Emphasis added.)

From Pfofessz’onal Ideals for Ohio Lawyers and Judges, Introduction

Professionalism requires Jawyers and judges to remain mindful that their

- primary obligations are to the institutions of law and the betterment of

soctety, rather than to the interests of their clients or themselves.” 8
{(Emphasis added.)

From A Lawyer’s Creed

To the public and our system of justice, I offer service. I shall devote some

A of my time and skills to community, governmental and other activities

that promote the common good. I shall strive to improve the law and our
legal system and to make the law and our legal system available to all.

{Emphasis added.)

s Georgia Chief Justice's Commission on Professionalism, Rules and Regulations for the Organization and
Government of the State Bar of Georgia: The Lawyer’s Creed and Aspirational Statement on

id

7Proﬂ:.ssiml,alis‘m (19%0),

i SlJ-prcme Court of Ohio, Professional Ideals for Ohio Lawyers and Jodges 6 (1997).

* I ati.
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The Canadian perspective on a lawyer’s public duties is similar:
From Remarks of the Chief Justice of Ontario

- Professionalism is . . . the guiding light to lawyers in meeting their
obligations to the public they serve, in defending the rule of law, and in
upholding their duties and responsibiliies to clients and to the court.
Stated = differently, being a lawyer, being a professional, means
committing oneself to the fair administration of justice and to doing one’s
part in facilitating true access to justice. *©

For the Professional- Lawyer, Support of the Court System Is Not
Dr_screuomry

All roads thus deliver us to the same conclusion. If we identify ourselves
as lawyers, support of the justice system at a time of great distress is not
discretionary. The need to respond, in and for the public interest, is part of our
professional DNA, and informs our professional duty.

That duty-driven connection has been self-evident to bar leadership. This
year, in a closely coordinated effort, the ABA and state and local bars have indeed
stood as one, converging on Washington, D.C., and state capitals to make the
critical case for adequate funding of our courts, The ABA Task Force on
Preservation of the Justice System has eloguently and starkly framed the issue,
and for those holding the public purse strings there can be no doubt of the
widespread damage inflicted by inadequate court resources.

As those who self-identify as legal professionals, even as we acknowledge
the important, essential advocacy of the organized bar on the courts crisis, we
might ask ourselves what we have done individually, as publie citizens, to support
our system of “justice for all” in its hour of need. Our answer to that queston

may serve as answer to the larger one:

Are you a lawyer?

© 2012 by the American Bar Association. All rights reserved.

The Standing Committee on Professionalism. (312) 988-5175.

1 Chief Justice Warren K. Winller, Remarks at the Law Society of Upper Canada’s Call to the Bar
Ceremany (June 5, 2010).
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Legal Ease

Amy Goodusky: Taking Aim at an Obstinate
Opposing Counsel

Amy Goodusky, The Connecticut Law Tribune
July 10, 2014
Lately, it seems that there is a lack of collegiality in the profession.

When | began practicing, it was possible to forget one's concerns with another's behavior or the
dilemma du jour on the courthouse steps, and to adjourn with an opponent for a cup of coffee
after having vigorously disputed his position moments earlier. We were friendly. Things have
changed. It's personal. Low blows, diversionary tactics and frowning faces abound. Nobody
gives an inch.

Apparently other jurisdictions have encountered similar difficulties.

| can't now recall how | ran across this case, which is ostensibly a measure of my abject
senility, or representative of the fact that | am busy and often tired. It contained a novel
procedural remedy, derived from Puerto Rico Rule of Civil Procedure 44.1(d), which states: "In
the event any party or its lawyer has acted obstinately or frivolously, the court shall, in its
judgment, impose on such person the payment of a sum for attorney's fees which the court
decides corresponds to such conduct.”

It was the title of the motion which caught my attention, however. It was called, "Plaintiff's
Motion for Express Finding of Obstinacy.” The case in which the motion to find that the
defendant had acted in an obstinate manner was a medical malpractice action. This caught my
eye, as that's my practice area. { unwrapped several petite Almond Joys to facilitate
comprehension of the court's decision.

The court described the standard by which it might make a finding of obstinacy. Under federal
law, "a finding of obstinacy requires that the court determine a litigant to have been
unreasonably adamant or stubbornly litigious, beyond the acceptable demands of the litigation,
thereby wasting time and causing the court and the other litigants unnecessary expense and
delay.” Martinez-Alvarez v Ryder Memorial Hospital, 2010 WL 3431653, *18, U.S. District
Court, District of Puerto Rico (Aug. 31, 2010).

The decision did not cite to any particular behavior during the trial which had prompted the

initiation of such a motion, beyond indicating that the strategies employed by both parties
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during the discovery phase of the case and the jury trial had been "hard fought.”

The court added that the "parties called upon numerous experts and factual withesses over the
course of two weeks of trial. Evidentiary issues and other legal questions were disputed
vigorously. In settlement discussions, the parties were far apart in terms of their valuation of the
case."

This sounded ominously familiar.

The court declined to find that the defendants had acted obstinately. It emphasized that "the
course of the litigation was the result of honest disagreement and diligent advocacy, not
obstinacy, rashness, or frivolousness. Defendants pursued strategies which they believed
would be victorious. Many of the issues in the case turned upon highly complex assessments of
medical issues. To further complicate matters, the evidence presented through testimony and
documentary evidence was mixed and in many cases did not clearly lead to any single
conclusion. Most notably, the primary cause of Adalberto Martinez's death, whether by loss of
blood, heart attack, infection, or preexisting conditions, was hotly disputed.”

Had the court found that there was obstinate, rash, frivolous or dilatory behavior which had
tainted the proceedings, the movant would have been entitled to money damages. | submit that
if Connecticut were to adopt the Motion for Determination of Obstinacy as a procedural cure for
litigious shenanigans, the remedy should differ. The offending party should be required to treat
its opponents with courtesy, kindness, justice and love for a period of at least 30 days,
including, but not limited to, footing the bill for the coffee afterward, or perhaps, in the interests
of inducing nufritional narcosis and the associated disregard of petty personal differences which
the same might promote, an ice cream sandwich. «

Copyright 2014. ALM Media Properties, LLC. Al rights reserved.
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Editorial: Efforts to Boost Professionalism
Must Include Due Process

The Connecticut Law Tribune
July 23, 2014

The American Civil Trial Bar Roundtable, an organization within the American Bar Association
concerned with the importance of the civil trial system to the protection and preservation of the
American justice system, recently issued a thoughtfui, comprehensive and insightful white
paper on increasing the professionalism of American lawyers.

Acknowledging the elusive nature of a definition of professionalism, the treatise focuses on its
generally accepted major components of competency, ethics, integrity, access to justice,
respect for the rule of law, independent judgment and civility. With these core values as the
metric, the white paper concluded that, notwithstanding recent efforts by bar associations,
courts and law schools to enhance the level of professionalism in the practice of law, "the
common experience of the profession suggests that unprofessional conduct of lawyers remains
unacceptably high." Unprofessional lawyer behavior, the paper maintains, imposes
unnecessary delays and costs on the litigation process, diminishes public confidence in the
legal profession and the civi justice systems, and undermines the rule of law itself. As such, it
cannot be tolerated.

The roundtable's report went on to acknowledge the various initiatives undertaken in recent
years to combat unprofessional conduct, including state court professionalism commissions,
state bar professionalism committees, professionalism codes, creeds and oaths, mandatory
CLE programs, mentoring programs, and recent law school emphasis on teaching
professionalism. All of these efforts, the report argues, can fairly be deemed to be educational
in nature, and while cumuiatively they have indeed had a positive impact on the professionalism
problem, they are not enough to stem the tide of unprofessional conduct in the practice of law.
The roundtable takes the position that the only real solution is to "instill a norm of professional
conduct in lawyers."

The roundtable then notes that the Florida and Utah supreme courts and the Colorado Bar
Association have implemented systems {o formally establish such norms, and concludes that
those "innovative new approaches ... hold promise." The Utah Supreme Court has a Board of
Counselors to take referrals from lawyers and judges (but not from the public) and then hold
face-to-face meetings with the transgressors and provide them with counseling.

The Florida Supreme Court has issued a new "Code for Resolving Professionalism Complaints"
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that prohibits "unprofessional conduct,” which it defines as substantial, repeated violations of
the code. For complaints not constituting a violation of a disciplinary rule, Florida's Attorney
Consumer Assistance and Intake.Program may provide "remedial guidance” in the form of
"letters of advice" or referral to a professionalism enhancement program. The Colorado Bar
Association has created a Peer Professionalism Assistance Group to offer mentoring or
counseling to lawyers referred to it by judges and lawyers.

The roundtable applauded these "new avenues to strengthening professionalism beyond the
philosophy of education on professionalism,” because in at least those three states, there now
exists a process for raising professionalism complaints not involving separate violations of the
rules of professional conduct. But when the roundtable submitted its white paper for
endorsement by the ABA, it encountered unexpected opposition from a most unlikely source:
the ABA Standing Committee on Professionalism.

The standing committee expressed appreciation for the roundtable's commitment to the
achievement of professionalism and support of many of the white paper's recommendations,
but it stopped short of embracing the efforts in Florida, Utah and Colorado to receive,
adjudicate and act on complaints of unprofessional conduct. Noting that the legal profession
has always acknowledged and maintained the distinction between the mandatory requirements
of the rules of professional conduct and the aspirational goals of professionalism, the standing
committee expressed its fear that these programs designed to establish "norms of professional
conduct” would blur that bright line.

Moreover, the inherently subjective and broad nature of the aspirational professional norms
being addressed in an informal, "off-the-record" process could "unfairly expose some
respondents to the vagaries of inconsistent interpretation of subjective norms," the standing
committee opined. The standing committee expressed its further concern that, as these
programs and their progeny expanded, disciplinary counsel would be drawn into these
compliance efforts, thereby imposing a burden on already overcommitted and underresourced
enforcement agencies. The standing committee conciuded it could not, therefore, cosponsor
the roundtable's resolution seeking endorsement of its white paper and called for "further
meaningful dialogue” on the issues it raised concerning those quasi-disciplinary commissions.

We believe the concerns expressed by the standing committee and its call fo proceed with
caution on these issues are justified. While the quasi-enforcement commissions implemented in
Florida, Utah and Colorado constitute a direct and creative effort to stem the tide of
unprofessional conduct, which is undeniably a most worthy goal, the informal enforcement of
broad and subjective aspirational standards may be dangerously close to the formal regulation
of mandatory rules of behavior, but without the requisite due process protections. Indeed, what
is yet unclear are the consequences of a finding by such a board that a professionalism "norm”
has been violated. Must the respondent report that when seeking admission pro hac vice in
another jurisdiction? To his malpractice carrier?

The Florida, Utah and Colorado professionalism commissions should be regarded as pilot
programs to be observed carefully over the coming few years. If they function as hoped and
expected, without jeopardizing the due process rights of the respondents, then they can serve
as a modei for other states to emulate. Until then, even the most unprofessional lawyers among
us must have their due process rights protected.»

Copyright 2014. ALM Media Properties, LLC. All rights reserved.
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Sidebar

Professor Moses'

31 COMMANDMENTS
of

Courtroom Etiquette and Demeanor
for Trial Advocates

eopyright & 1985.2014 Ray koses
alf rights resarved
*As an officer of the court, defense counse! should suppert the authority of the court and the
dignity of the trial courtroom by strict adherence to codes of professionalism and
by manifesting & professional attitude toward the judge, opposing counsel,
witnasses, jurars, and others in the courtroom.”
Standard 4-7.1(a) - Courtroom Professionalism
ABA Standards for Ciminal Justice: Frogecition and Defange Funclion
See also, ABA Modal Ruies of Prifessional Conduct

Eliquette: A body of rules governing the way in which people behave socially,
ceremonially, and in public life.

For an amusing glimpse of courtroom demeanor gone awry, 100k at The Three Stooges'
gambits in Disarder in the Court,

Just when you least expect it - courtrooms gone wildt! (1) {2) (3) (4) (8) (8)

Success in the courtroom and life itself comes from a combination of
character, competence, and commitment.

"There's one other reason for dressing well, namealy that dogs respect it,
and will not attack you in good clothes ™
Ralph Waldo Emerson

Here are my suggestlons ta law students studying trial advocacy and to new lawyers concerning how you
should conduct yourself in court.

1. Respect the Rules of the House. Find out the do's and don't's of the court you'll be practicing In, and
follow them. Your client, your witnesses, and your colleagues need to be advised of some of these pet
peeves. Every judge has llkes and dislikes, A few have rules that are downright persnickety, but most make
good sense. For example, all judges want everyone 1o turn off celi phones and pagers while coutt Is In
sessior; seme Judges cannot abide any background naise from talking lawyers while the judga is trying to
take @ plea; some judges are very protective of their privacy and don't want visitors when the door to their
chambers is closed; some judges don't want prosecutors bargaining on probation revocations, the judge
considering this a contract bétween the defendard and the court; some judges get very perturbed by fawyers
who wait until the last minute to raise housekeeping issues that keep prospective jurars waiting in the
haliway; many judges are sensitive to discourteous conduct or bickering between opposing lawyers; most
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3

judges don't want anyone, including lawyers, reading newspapers or magazines in the couriroom; they don't
want anyone bringing edibles into the courtroom; they don't want anyone propping their feet on tables, chairs,
or benches; they don't want lawyers sitting on tables, railings, desks, or arms of chairs; thay don't want pecple
wearing headgear or hats, Including basebali caps, in their courfrooms; they don't want lawyers leaning on
the bench; they don't want lawyers referring to partles or witnesses by anything othert than their last names, e.
g. "Mr. Ames," "Dr. Burns.” In rural areas, judges may not want to hear how things are done in the big city.
Almost ali judges are very put off by lawyers interrupting them or opposing counsel, (Let the judge and,
unless you need to protect tha record, your opponent finish before getting your two cants worth in.) With
regard to trials, most Judges want you to be able to opine how long i will take to try the case, whether you
have scheduling conficts, whether you anficipate filing metions prior o tial, whether there is a possibility of
setflement and whether there are anticipated problems that need to be resolved prior to frial. Many Judges
prefer that you premark your exhibits; some require that you file an exhibit st with the court, Most judges do
not want you to argue your objections or respond to the other side's objeclions In the presence of the jury.
Normailly only che attorney for each party will be permitted tc examine or cross-examine any one witness,
and the lawyer who examines or cross-examines is typically the lawyer who will be permitted make and
respond to objections, i.e., no double-teaming on examination or objections. Many judges prefer that you not
make substantive motions, e.g.,, motion for directed verdict, in the presence or earshot of the jury. In cases
invalving expert testimony, many judges do not want the proponent of the witness to ask the judge to daclare
the witness an expert; instead the judge prefers to leave it to the opposttion to elther object to the expert
witness' competence or ask to voir dire the purporied experi wiiness re hisfher qualifications; oniy If the
oppasition raises an cbjection to the witnees' qualifications to testify as an expert will the court be willing to
rule that the witness is qualified. Many judges have minimal dress codes for lawyers and defendants. Some
judges insist that you have a wriften motion for confinuance prepased and filed If you are going to announce
"neot ready.” Some wiil require the pariies to get together In advance of trial and determine which exhibits will
invaive evidentlary challengas, i.e., thosa to which admissibility is not stipulated, Some will require regarding
opening statement that counsel request and obtain pricr court approval before introducing toplcs that may
have & significant potential for unfair prejudice. Some will require that counsel meet and confer priar ta the
deadline for submission of nstructions and make a good falth efforf {o agree on the submissien of all non-
standard instructions. Some courts require that each raquested instruction be submitted on a separate sheet
of paper. Most judges will not want you fo initiate any sort of substantive, case-related ex parfe (out of the
presence of opposing counsel) conversation about the case with the court. Trial judges frown (no pun
intended) on lawyers and cthers who may exhibit facial expressions, head shaking, or guttural approval or
dlsapproval of transactions or testimony elicited from a witness. Pretrial and peri-trial contact with jurors
oulside of cour is prohibited gverywhere. Similarly, all judges do not allow you to address a juror by name
after veir dire is complete. To avoid improper currying of faver, most Judges prefer that you make suggestions
regarding comfort of the jury out of the jury's presence. The fist can go on and on. It will vary in each
jurisdiction and with each judge. In addition to using your common sense, it's up to you to ask around and
find out the likes and dislikes of your particular trial judge.

2. Check Out the Venue. Visit the unfamiliar courtroom. Check out lines of sight fram the witness box, the
Jury box, the bench, the lectern (podium), and counsel tables. If you think that counse! tables need to be
rearranged for the sake of faimess, do not move them without obtaining the court's parmisston. Gel a feel for
the acouslics. If your exhibits will take up space or if you are carting electonic presentation gear, find out if
the court apens early and whera you can store your exhibits and/cr presentation equipment. Note the location
of eleckic power cutlels and lighting confrals. Determine whe (usually the bailiff) handles the courtroom
fighting, Determina what sori of presentation equipment, e.g., flipcharts, video monltors, screens, the court
supplies and what you need to do to reserve desired equipment. {If you don't reserve the court's equipment,
nine times out of ten, it won't be available when you need it.)

3. Be Punctual, Don't Waste the Court's or Jury's Time, Be Candid with the Court. Being Punclual:
Better an hour too early than & minute teo Jatel Be so punctual that the judge can predict the rising and
seiting of the sun by your comings and geings. Or, as a Judge once fold me, "Mr. Moses, if you can't be on
time, be early/” Tl When In trlal, make it a habit to get to court befors your opponent every day. Your
adversary will perceive you as ready and confident. Wasting Time: Don't keep the court waiting. If you are
going to be tardy for a court appearance, call the court and provide your reasons for being tardy, Tell the
court when you will amive. Don't waste the court's time, Delaying tactics will irritate the court. Judges are
concerned with keeping their dockets moving. Trial engagements typically take precedence over any other
busginess. 8¢, If you have matters in courtrooms other than the ane in which you are trying a case, make other
arrangements In advance for handling of those matters. If you can, save the court some time, 8.0, by
premarking your exhibits in advance of the court session, by having your witnesses ready to testify, by having
orders preparsd in advance for the judge's signature, by providing a bench brief regarding key evidentiary
rulings, by having all documents about which you intend o guestion a witness readily available when you
start the examination etc. If you anticipate that cral argument will be required for an evidentiary ruling or to
resofve some other issue during the irial, alert the court so the matter may be heard elther befare the jury
arrives or after s jury has been dismissed for the day. Most importantly, the jurcrs have volunteered their
time for negligible pay. Their time Is valuable to them. Don't ever angage in dilatory tactics and needless
repetition that makes clear that you are wasting their ime. If you waste the jurors’ fme, you wifl lose their
goadwill, Cander. Do not make faise statements of law or fact to the court,

4. Be Well Groomed, Well Dressed, and Dignified. The same goes for your cllent, your witnesses, and your
co-coungel. Of course, every lawyer recognizes that you don't persuada jurors simply by pointing a suit at
them. But, it's & start, People cften judge from appearances; jurors and judges are people.

5. Maintain and Aftitude of Confidence, Politeness, and Courtesy te All Court Personne! and
Opposing Counssl, It haips 1o have the court staff, e.g., clerk, bailiff, court reporter, etc, on your side. Have a
pieasant expression on your face when deal with the court staff, Ba nice. Be likeable. Dont be
condescending, arrogant or cocky. Treat opposing counsel in a civil and courteous manner, but do not ever
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let the jury think that you have a cozy refationship with the other side. Avold disparaging remarks and
acrimony, Abstain fram sidebar remarks, l.e., disparaging comments or remarks, not addressed to the court,
mads while opposing counsel is questioning or making a jury speech. Don’t make comments expressing your
parsonat opinion. Don't stiribute bad motives or improper conduct te the opposifion, unless you have proof.
Siay in control of your emotions. Even i opposing counsel is a Jerk, dont bs confrontational unless i
advances your case, £.g., when a prosecutor has suppressed avidence favorable to the defense. The
cardinal rule: Don't gef angry, except on purpose.

6. Prepare Complicated Stipuiations In Writhhg Before You Present Them In Gourt. Don't make an offer
or request for a stipulation in front of the jurers uniess you have vetted il with the oppesition in advance of the
request or offer, When you have reachad an oral agreement concering stipulations, exchange drafts with the
opposition and cooperate in reducing # to writing. As general rule, do not offer any stipulation, unless
opposing counsel (and the defendant) has agreed to the stipulation and It has baen reduced to writing. In a
criminal case, neither side has the duty to stipuiate to relevant evidence, even though the evidence may not
be vigorously disputed. When you do think about slipulating io witness tesfimony, recognize that there are
two types of stipulation. Flrst, you may stipulate that if any absent withess were present histher sworn
testimony would ba thus and so. Second, you may stipulaie not only to the festimony that the absent witness
would provide but also fo the kuth and corractness of that stipulated testimony. In the former situation, the
credibility of the source of the stipulated testimony and the truth and correctness of that festimeny is still ai
issue. In the former situation, credibility and correctness Is not in Issue because the truth and correctness of
the stipulated testimony is no longer In Issue. If the other side has the hurden of proof an the issue covered
by the stipulation, you are much betier of in stipulating to the testimony but not the truth of it. If you have the
burden of proof on the Issue, try t6 gat the cpposition to agree not only to the stipulated testimony but alse to
the truth and correctness of it. Tip: If the defendant in a criminal case is stipulating 1o testimony in either
situation, the presecuflon should ensure that the court admonishes the defendant regarding his constifutional
rights to subpoena, confront, and cross-examine witnesses and obtains a knowing waiver {1).

7. Be Ready with Grounds for Your Objections. Try to anficipate possible objectlons, the grounds for them,
and the probable respanses, When you do object in the presence of the jury, make your objection timely and
spaciiically to the point. Clie the Rule of Evidence andfar the commen designafion, e.g., "inadmissibie
hearsay” for your objection. Don't argue the objection without court spproval, and, even then, argue at
sidebar. Don't argue with the ruling of the court in the jury's prasence. For more see Shjections.

8. Request the Uss of Easels, Chalkboards, Document Cameras, Video Monitors and Recorders,
Projectors, Screens, and Other Equipment Well In Advance So That They May Be Set Up Whilg the
Court Is Not In Session, Don't waste the Jury's tima. If you ars going 1o display evidence, be certain that the
backup in case of power failre. ¥ you plan o use a demonstrative aid that requires a special display
medium, lat the court know in advance what you are geing to do.

9. Stay Out of the "Well" Unless You are Given Permission. The “well" is the area betwaen the judge's
bench and the counsel tables. Judges typically insist that this area be kept clear of movement of paaple,
unless permission has been ohfalned to enter it. Permission to move into the well is gained by asking the
courd, .., “ May | approach the witness?" or "May | approach the bench? or "May | have the reporter mark
this fem for identification as Slate’s Exhibit No. 17" or "May the witness step down and approach the
chalkboard?" If you don't know the custom of the coutl regarding position and movement during cpening
statement and jury argumerd, as a matier of housekeeping you may want to inguire of the court out of the
jury's presence, "Your Honor, do we have permission to move about the weil during opening statement and
Jury argumerd?" Nole: in actual praclice, you may find that while all judges will require leave of court to
approach the berich, many wifl allow you to approach the withess withiout feave of court whenever necessary
to show the witness a tangible item of evidence.

10. Stand When the Judge or Jury Enters or Leaves the Courtroom. Stand when court is opened,
recessed, ar adjoumed. Do the same when the Jury enter the courtroom or begins to exit the Jury box.
Remember to tell your client and witnesses fo do the same. (1) This is a basic gesture of respect for the
referee and/or the decision-maker.

11. Stand When Addressing the Court, Being Addressed By the Court, Objecting and Responding to
Objections, Aiways stand wher speaking o the courl, being spoken tc by the court, objecting, and
responding 1o objecfions. Those whe do not stand when addressing the court, e.9., making or responding to
an chjection, will sometimes have their words ignored by the courl. When you don't stand, the judge may
imply ignore you or say, "l can't hear you, counsel.” - meaning that your words io the cour won't be heard as
long as you remain seated.

12, Be Respectful in Your Public Requests, Comments, and Dealings with the Court. Adopt a formal
approach that reflects courlesy and respect for the authority of the court. Common phrases thal are used
when communisating with the judge inciude the following: "May it please the Couri," used as the greeting at
the outset of your opening statemant and your epeaning argumant; "With Your Honor's leave (or permission), |
would like to, " used when seeking permission to do something; "As the court pleases,” "Very well, Your
Honor," and "Se be i, Your Honor* - used when you are acceding (consenting) to an unobjectionable oral
direction or order of the court. "As the Court well knows," usaed when you are getting ready to educate the
Judge about something s/he probably doesn’t know. Don't interrupt the judge. Listen to what the judge says.
The judge has considarable discretionary pawer that can be used to heip you or hurt you, even in jury trials
where s/he serves only as the referee. Something as nebulous as the Judge's lone of volce in riling on
objections can influence the juror's perceptions of your credibility. In jury trials, treat the judge as though sihe
was the forepergon of the jury. Every judge has quirks. In some locales, there are pubiished Judge's Bench
Books that describe the peculiarities, predilections, and requiretments of each local judge, These may be
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useful reading If you are not personiaily famitiar with the way a certain judge runs his or her couri.

13, Avoid Too Many Bench (Sidabar} Confersnces. Jurors Don't Like to Feel Left Qut of the Loop. Try
to anticipate the necessity for rulings and discuss them whan tha Jury is not seated, You can often smoath the
road by using prefriai motions in limine. Cnes trial has started, you should seek to resclve sensitive mallers
before court the jury is brought into the courtroom. I prejudicial publicity is an issue you may want to seek an
en camera hearing before the court, Jurors are suspicious of the motives of attomeys who keep them from
hearing evervthing that's gaing. When a bench or sidsbar conference Is unavoidable, seek permigsion from
the court before approaching the bench or sidebar. Rather than saying, "May we approach the bench, Your
Honor?", consider gliding the phrasing of your request in a way that will appeal o the judge, e.g., "Your
Honor, 1 need some guidance from the court. May we approach?.” The upside of approaching the bench is
that sensitive comments made at the bench conferance or sidebar are out of the jury's sarshot, and the trip to
the bench or sidebar does give you a few precious moments o think about what you are going to say when
you get there,

14, Talk In the Third Person When Referring to Conduct or Requests of the Court andfor Opposing
Counsel. Talking in the third person means that when speaking to or about the judge you refer fo the judge
as the "court” rether than a3 "judge so-and-s0", e.g., "Would the Court entertain a request for a brief recess?"
and refer to the lawyer on the other side as "opposing counsel” rathar than by the lawyer's name, e.g., "Would
the Court instruct opposing counsefto provide us with a copy of the witness’ prior written statement?”

15, Address All Remarks to Opposing Counsel Through the Court. Do not speak direclly to opposing
counsel, axcept for perfunctory matiers of courtesy. If you want opposing counsel to do something, ask the
court to ask opposing counsel to do i, 8.g., "Would the Court ask opposing counsel fo furnish us with a copy
of the banch briaf that she provided ta the Court?" Use the couri as your intermediary, e.g., "Your Honor, we
would gsk that the prosacutlon provide us with a copy of the witness' statement pursuant to Rule 615 TRE.”
Don't turn and address or guestion opposing counsel directly, even when opposing counsel makes sidebar
remarks. If you need to confer with the opposition while the jury is in the box say, "Your Honor, may we have
your parmission ta confer with opposing counsel for a brlef moment?

16. In Some Trial Courts You Must Question the Witness from a Seated Positicn at Counsel Table,
Unless You Have Been Given Permission o Be On Your Feet. In Texas and in many federai courts, It is
customnary for trial lawyers to guesfion witnesses while counsel is seated at counsel table. Of course, there
ars circumstances whan you wilf be given permission to quastion while standing, e.9., when you need io
show & witness an exhibit. In some couris with modern evidence presentation consoles equipped with a
podium (lecterm) clustered with an evidence camera and projector, a telestrator, a video reptay unit, a printer
and camputer terminals, counsel may question from the lectern housing this equipment. Also, there (s nothing
ta prevent the court from aillowing you, upon teguest, to move about the courtreom while questioning a
witnass, in Texas, TRE 611(a) gives the tial court the power to confro! the mode of questioning witnesses. in
many Jurisdiclions, &.g., Florlida, Massachusetls, it is common for counsel to question from a lectern, One
caveat, if the court allows you to move about the courtroom, don't crowd the jury; respect the juror's spece,
understanding that jurors are nct free o leave their seats af will. [Nole: When dealing with & wilness on ¢ross-
examination, you will have more authority with the witness ¥f the wilness perceives thal you confrol the courlroom gpace. |t halps to be
on yeur feel, Try o plan your cruss-examination so thal you move loward the withess with exhibite thal you touch. When you freely
move about and the wilness is confined to the witaess chalr, you will have enhanced your control over thal witness.)

17. Do Not Thank the Court for its Ruling, No Matter Whether the Rullng s In Your Favor Or Not. Don't
thank the court for ruling for you or against you. tf you thank the court for ruling in your favor, the courl may
resent the implication that it is biased in your favor. If you thank the court for riling against you and the jury
understands that the ruling was against you, expressing your grafitude makes you Jook stupid. If you fry to
fool the jury into believing that the court was ruling for you by thanking the judge, you will probably be caught
in your deception.

18. Do Seek a Lifeline or Parachute Line from the Court When a Braln Cramp Causes You to
Temporarily Lose Your Train of Thought, Saying, "May [ Have a Moment, Your Honor?" or "Would the
Courf indulge me for a moment?" At some point in your career as a tlal lawyer, you will need to seek heip
from the court hecause your brain has shut down temporarily. it will happen eventually. For some reason,
lawyer brains take a brief holiday during pariods of courtrogm strass. We call it losing your train of thought or
going brad dead. When this happens, remain caim, don'l blanch or rever to bed-wetling. You may declide to
camouflage your predicament by pretending to clean your spectacies or getting a drink of water or taking out
your pan and scribbling or ummaging among the papers on your table. All of these stalls may provide the few
seconds you need {or your braln heusing unit to kick in, But there is an easier way. Simply say those magic
words, "May { have a moment, Your Honor?” This is [he International distress call beiween lawyers and
judges, and even the most difficull judges will honor it. Another variation is, "Will the court Indulgs me for a
moment?" You may want to disguise your request by adding "l want to be sure to get this exactly right.” The
judge wifl atmost always give you a few seconds to get back on track, Why? Because the judge probably
suffered a few brain cramps in hisfher career as a trial lawyer and sympathizes with you. Use the garnared
moment to galher your thoughts together, and proceed when ready,

18, Don't Quarrel With Opposing Counsel or the Court. The most cbvious sign of an aggressive rookie
advocate is the propensity to quarrel with the court and opposing counsel about gverything. Don't da it. In
quarreling, stature is lost, Make a pact with yourself to avold making disparaging cr acrimonious remarks to or
aboul opposing counsal. Be asserlive rather than aggressive in your conversalions with the court and the
opposition. It does your cause no good to engage in undignified or discourteous conduct that is degrading to
the court or opposing counsel. There is a difference betwsen quarreling with the court and counsal and
standing up for your position by making valid legal and factual arguments with regard to objections and
responses. Effective argument is part of what you are being paid to do. You aren't paid to whine, If you want
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to argue a point with the court, ask if you may be heard.

20, When Youw Opponent Blunders, Don't Rejelce, But Don't Plck Him Up Either. Always be civil to the
spposition. Recogrize that the trial is a contest, When the opposliion faiters or blunders, do not gloat, thrill, or
rajoice. On the other hand, do not save the opponent from the jaws of defeat. If oppesing coungel is
proverbially digging himself into a hole, let him keep digging.

21. Deal with the Non-Responsive Witness Without Asking the Court to Hslp You. Let the Court
Voluntaer to Admonish the Witnass, When you run into a non-respeonsive witness, get coniro! of the
witness and demonstrate that the wilness Is ducking your gquestions and answering unasked guestions. As a
general rule, don't ask the court to do your dirty work. Try to avoid the usual practice of beseeching the judge
to admonish the witness to answer the question, e.g., "Would the Gourt please Insfruct the witness to llsten to
the guestion that | ask and lo answer that question without adding gratuitous thoughts?” Instead, dea! with the
witness yourself. You can learn how {0 deal with the non-responsive witness withoust having to segk help from
the judge. Various techniques for getting control of the non-responsive witness are detalled in the CCJA
monograph, Cross-Examination in Criminal Cases and on the Cross-Examination page. If you are skilled,
you won't need the judge's help with the witness who doesn't want to answer the question, If the wilness
simply refuses to be carralled, the judgs will usually volunteer to rein him in. Accapt the court's help, but don't
ask forit.

22, Don't Ask the Court to Sanction Your Opponent. You appsar weak when you ask the court ta punish
your opponent, It's better to punish your opponent personally. How do you level the playing fleld? Qutiawyer
‘emi

23, When You Want the Jurors to See an Exhibit, Ask to Have it "Passed" to the Jury of "Displayed”
for the Jury. Leave Out the Stuffed-Shirt Word "Publish.” In my #rtal advocacy course, don't say, "May this
exhibit be published to the jury?” This prissy language, fostersd by law schools and now appearing commenly
in court, is too over fhe top for me, Use plain and simple janguage that jurors understand and say, "May this
exhiblt be passed (or displayed or shown) to the jury?" {Note: If, when dining, you are the type who asks your
dinner partner to "pubifsh the mashed potatoes,” disregard this suggestion.]

24, When You Want the Jurors to See Something Favorable that is Happening in Court Make Sure that
All the Jurors Can See If something of favorable importance to your theory of the case is happening in court,
make sura that al! the jurors can see. Simply say to the court, "Your Henor, we'd iike to be sura that all the
Jurors can see this (describe the demenstration or thing, e.g., this demonstratior” or 'this scale model.)" or
"Your Honar, will you Inquire of the jury whather everyone can see? You'll sclve the probiem. The added
benefit is that you have alerted inatientive jurars that they should be observing thase upcoming proceedings
with care.

25, Don't Ever Pass an Item of Evidence Directly to a Jury Member, Once you have the okay from the
Judge to have tha exhibit passed to the jury, give the item lo the court bailiff; one of whose jobs is to pass and
retrieve evidence 1o and from the jurors. Do not ever pass anything directly from your hand to a jurer's hand.
[This Is consigtent with the general rule that under no circumstances are you to attempt to communicate in
any manner, other than in open court during the Wal, with any member of the jury prior to receipt of the
verdict and release of the jurorg by the court. Note that some jurisdictions, e.g., federal, place very savere
restrictions upeh post-irial contact between 'awyers and jurars.]

26, Don't Echo {Parrot) or "OKAY" the Witness' Answers. These are both common phenomena among
inexperienced lawyers. Echoing (parroting) Is simply repaating the withess’ favorable answer before you ask
your next question, It's an unsophisticated effort to use the figure of speech know as repetition as a mode of
persuaslon. The much preferred technique of repetition is io simply loop & favorable answer into your next
question. The most difficult habit to avoid is the "OKAY™ syndrome. Odds are that you will find yourself
uncansciousfy saying "Okay" immediately after the witness answers your question. If you are desperately in
need of self-assurance, you will say "Okay" as a response to almost every answer that you get on direct
examination. The best way of curing yourself of parroting and the loathsome and distracting addictien ta the
word "Okay" is io watch yourseif doing it on video, [In my trial advocacy class, | ring a small dinner bell every
time a major violator says "Okay" as a response. it cures the habit.]

27. Refer to the Exhlbit by Its Identifying Exhibit Number. Once an exhlblt has been marked, refer to the
exhiblt by its exhibit identification humber. Don't say, "Look at this. Do you recognize #7" Instead, say, "I'm
handing you what has been marked for identification as Stafe's Exhibif Number One. Do you recoghize it?"
Once the exhibit has been received In evidence continue to refer to #l by its exhibit number, 8.g, "Take a look
at this agrlal photo marked Stafe's Exhibit Number One, and show us where the motor home was paried." To
understand why you need to refer to aexhibits by number, piclure yourself as an appellate judge reading a
transcript and trying to decipher what the word “this" refers to.

28. Recognize That You Are Making a Record Through the Court Reporter. Be conscious thal there Is a
court reporter preserving the record in shorthand, When the last words have been spoken, all that remains Is
the record, What you say may be read back to the jury or it may be read by ane or mare appeliate judges (or
at least by thelr staff attorneys). Keep this in mind. What can you do to fadilitate the making of a good record?
Here are a few suggestions:
+ Identify yourself to the court reporter belora the trial or hearing commences. A good way 1o do this is
slmoly {o provide the reporter with your business card that provides your name, address, phone, fax,
e-mail, and state bar card number,

« Provide the court reporter with technical terms that may be used by {expent) witnesses.
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+ Don't overspeak. The reporter can't hear and understand two people at one time, If the witness
overspeaks you, try politely saying, "We both can't speak al onge or the court reporter Is going to be
upset with us, The reporter can't hear and understand both of us talking at the sams time.” Don't crowd
your witness' answer with your next question, It's aasy to do when you are excited. If &n opposition

" witnass is overspeaking your questions or is running on with an unresponsive answer, you may need to
averspaak by saying, "Did you understand my question?" See the web page on Cross-Examination for
methods of dealing with a hon-responsive withess. Ancther mathod of stopping the opposition witness
who Intentionally overspeaks you is to show the witness your upraised opan palm in a siop gesture, It
works about 60% of the time, particutarly if you stand at the same fime end say, "Just a moment. The
court reporter cant take this down if we are both speaking at the same time.” If you overspeak your
witness, you may take the plame by saying, "Sorry, | apalogize to the court reporter for overspeaking
the witness.”

» Don't speak too rapidly. Your speech will become blurred and ingistinct at above 200 werds per minute.

Have your witnesses state and spell their names - given and surname (proper}.

Make ceriain that numbers are presented in a non-confusing manner.

if you have a large numbper of exhibits, let the reporter know in advance.

Many courts require that you pramark your exhibits. Find out beforehand if this Is the policy In your trial

court, Determine if the courl reporter uses color-coded exhibit stickers, e.g., biue for the prosecution,

yeliow for the defense, If so, ask the court reporter for a sufficlent number of exhibit stickers to premark
your exhibits. Some courts will use letlars, e.g., State's/ Plaintiffs Exhibit A, for prosecutors/plaintiffs and

numbers for the defense, e.g., Defense Exhiblt 1.

Find out if the court requires you to file an exhibit list prior to trial. If so, copies of your exhibit list typlcally

go 1o the court, the court reporter and opposing counsel.

Clarify non-verbal conduct and gestures, e.g., "[To the withess] For the record, you have {describe the

witness’ non-verbal condudl, e.g., raised you right hand with closed fist to your right ear’), is that a fair

statement?)” "For the record, the witness is (describe the non-verbal gesturs, e.g., ‘indicating a distance
of approximately fwo feet). " or "Lel the record refiect that (describe the non-verbal gesture, e.g., the

withess is pointing to the defendant).” or "[if you are confident that the trial judge is willing fo become a

witness] For the record, would Your Honar approximate {indicate the non-verbal cccurrence, e.g., 'the

distarce indlcated by the witness)?" The goat is to be certain that the witness' festimony is dlear in the
record. Suppose, for example, that you ask a witness how far he was from the attacker and he answers,

"About as far as from me to you." You should clarify this answer for the record hy getting the wilness to

express the distance in feel. Similarly, if a witness answers a guestion wlh a shake of the head or a

nod, get him to answer orally, e.g., "You'll have to speak up so the court reporier gan get your answer,”

An slternafive approach is for you te indicate the unambiguous nen-verba! answer for the record, e.g.,

"Let the record reflect that the wliness shook his head affirmatively in a “yes" answer to the last

question.”

If you are using a translator {interpreter), ask your questions directly of the witness, Don't say ta the

franslator, " Ask him if .."

Withdraw mistaken references Immediately upon racognizing their inaccuracy, e.9., " [ misspoke myself,

Let me withdraw that reference and start over.”

If you want to ask the court reporter to mark certain crucial tria! testimeny for later copying and use in

court during subsequent questioning of In argument, work out a code word/phrase such as "mark,

please” that will alert the court reporter that you want {hat testimony noted for lafer copying and use in
court. Let the judge know in advance thaf you have made this arrangement with the reporter and obtain
the court's approval. '

If you quote frors the evidence, Indicate the source and page number, e.g., " Cencerning your swom

testimony at the preliminary hearing. on page 3, line 7 of the reporter's franscript of the hearing, did you

say {guole the prior inconsistent statement).”

If you read pricr teslimony, use the "question” and “answer" method.

H you ever go off the record with & sidebar conference, be sure to remember fo tell the reporter to go
back on the record when the off-the-record conference ends.

-

-

-

-

-

29. Don'i Pass Notes, Ear Whisper or Sleeve Tug on Your Go-Counse! When Co-Counsel Is Examining
a Witness. The lawyer who is questioning the witness is the captain of the case and the master of the
examination. Co-counsed, sitting at the lawyer's table, is the firsi male. The cardinal rule is: The first mate {co-
counsel) does not inferrupt or interfere with the captain (the examiner) withcut the captaln's permisslon. Waork
this out in advance. If you want to be interrupted mid-stream, ignore this suggestion. Unless you come up
with a better procedure, while the examination Is taking place, the co-counsel should sit silently and make
cogent written notes of any suggestions for the examiner. When the examiner has completed the quastioning
and before passing the withess, the examiner should ask the court, "Your Henor, will the court give me just a
couple of minutes o confer with co-counsel?™ The judge will always give you a chance fo briefly confer with
ce-counsel. The examiner and co-counsel then confer orally andlor the examiner visualy reviews the wrltten
suggestions. My reasons for this suggestion arise from seeing hundreds of instances where an overly
zealous co-counse! inferrupts the examiner with suggestions during the heart of the examination, i's bad
practice for several reasons: It distracis the examiner. It distracts the jurors. it gives the appearance that the
co-counsel lacks confidence in the examiner, Need | say more?

30. When You Finish a Round of Questioning, Say "No further questions at this time" or "Pass the
witness to counsel for (efther cross, redirect, recross)” or "We tender the witnass for examtnation (or
for questioning) by oppesing counsel)’; Only When the Witness Is Passed to You and You Have No
Questions to Ask Should You Say "No further questions.” Many lawyers who cali a witness end their
direct examination with the statement "No further questions.” Then, opposing counsel questions the withess
an cross and says "No further questions.” So far, s¢ good. Then, in violafion of the earlier pledge 1o ask no
furthet questions the lawyer who calied the witness, asks further questions on redirect and again ends with a
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"No further questions.” Then opposing counset, who has alse promised te ask no further questions, recrosses
the witness and ends with "No further questions,* This can go on and on, undil one side actually has ne further
questions. At that fime, the witness is excused, Why fip? Why say, "No furiher questions" when you may
indeed ask some rore questians a liftle Iater down the line, i.e., when the withess is passed to you? In my
Criminal Trial Advocacy course, when you have finished with your questioning of a wiihess on direct, cross,
redrect, recross, efc., you always say, "No further questions at this time" or "Pass the wliness for
questioning," or "Your Honor, I've concluded my {state the stage. 8.g., direct) examinaticn,” or, if you want to
be agsertive In glving the other side & shot at your witness, "We tender the witness for questioning by
opposing counsel,” or "Opposing counsal may ingquire of the winess." If you want to run the risk of speaking
direclly to opposing counsel, you might say "The witness is back to you, counsel.” Cnly and only when the
witness is passed or tendered to you and you have absolutely no guestions of the witness at that juncture
may you say, “No further questions,” or " t hava no further questions of this witness,” o7 "Nothlrg further.”
Under this approach only ene lawyer will say, "No further questions.” And that lawyer will say it anly once,
After it Is said, the witness be excused or excused subject to recall by the judge and will step down from the
witness stand. At the point where the witness Is excused, the judge may ask each side if it s agreeable to
exouss the withess; if you anticipate needing to recall the wiiness later in the case and daon't want the witness
to be relaased fram histher subpoena, be sure to et the court know that you do not want the witness excused
and want (he witness to remain in attendance and subject fo the cour's subpesna, You'll need to provide the
trial judge with & geod reason for holding the witness. Be prepared to say at sidebar, "Your Honor, | anticlpate
that | will need to resall the witness later in the case for the purpose of (state your good reason).” Also, be
aware that holding the witness after s/he has tastified on cross and direct Is often a substantial Inconvenience
to the witness. In such case, you may consider stating fo the court that you are amenable to allowing the
witness to go about her/his buginess subject to notification by the ceurt that sthe is being recalled.

31. Act in Conformity with Ethical Values that Are Commonly Held in Esteern: [n all that you do in and
about the courtroom, refiect the gthiasl values that pecple traditionally admire, e.g., sincerity, faimess, etc.

[Bonus: If it's not coversd above, check Miss Manngrs. or, if I've missed something, drop an email

suggesting an addition. And always remember, be a fittle kinder than necessary to jurors and courlroom
personnel. Either can help you or hurt you as they choose.]

Iop
CTA HOME
CCJA HOME
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he words “ethics” and “plea bargaining” are rarely
used in the same sentence. Typically, prosecution
and defense conduct in plea bargaining is not per-
ceived as an ethics Issue but rather as governed solely by
case law, statutes, and rules of procedure.

In many jurisdictions a typical misdemeanor state court
case or less serious state felony cases proceeds as follows:
The prosecution makes an offer; the defense lawyer after
minimal or no investigation discusses the plea with the cli-
ent who decides to take the offer to ensure a lesser sen-
tence; the court questions the client to meet constitutional
requirements of the voluntariness of the guilty plea; the plea
is accepted, and the client is sontenced, This process is de-
scrived as a “middle eastern bazaar” where defense lawyers
“shufile into the prosecutor’s office and, in an matter of two
to three minutes, dispose of one or more cases “set down’
that day. Generally only a few words have to be exchanged
before an agreement iy reached.” (Mvon HetvanN, Pria
Bargamina: THE ExerRIENCES OF PROSECUTORS, JUDGES AND
Drrenss Arrorngys (Univ, of Chicago Press, 1978).)

By contrast, in most state felony cases and in federal
coutt, the process is an adversarial mode] with a more for-
mal process and, hopefully, adequate defense investiga-
tion and strategic discussion with the prosecution, but the
power balance—particularly under mandatory minimum
sentences and senfencing guideline reglmes—rosults in a
system where the prosecutor-“can cffectively dictate the
terms of the ‘deal.’” (Michael M. O’Hear, Plea Bargaining
and Procedural Justice, Marq. Univ. L. Sch. Legal Studies
Reszsarch Paper Series §7-42, 16 (Aprif 2007}.)

This raises the most fundamental of ethics issues: Are state
and federal plea-bargaining systems fair? Does the “negotia-
tion process,” where the defense wields minimal bargaining
power, provide for a system to achieve reliable results?

The system has been vigorously justified and premised
on the noticn that onty guilty people plead guilty. “A coun-
seled plea of guilty 18 an admission of factual guilt so reli-
able that, where voluntary and intelligent, it quite validiy
removes the ssue of fuctual guilt from the case.” (Menna
v. New York, 423 U.S. 61, 62 n.2 {1975).) Critiques of the
plea-bargaining process are at least as old as our eriminal
justice systerm, decrying the process as inadequate (o engure
that we effectively distinguish the guilty from the innocent.
(See, e.g, Albert Alschuler, The Changing Plea Beargain
Debate, 69 CaL. L. Rev. 652 (1981); Stephen Schulhofer,
Plea Bargaining as Disaster, 101 YaLg L.J, 1992 {1992).)

A BABCAINING
sof to 3ok 5/'?'5,"??1 HE

Desnite these critiques, plea bargaining is here to stay and
ig the essence of the criminal justice system, More than 90 pes-
centof cases nationwide result in guilty pleas. Tn federal courts,
guilty pleas are now upwards of 96 percent, an increase of some
percentage in the last decade. (Russell D, Covey, Fived Jus-
tice: Reforming Plea Barguining with Plea Based Ceilings, 82
Turang L, Rav. 1237, 1259 (2008).) Reflecting on this reality
nearty 20 years ago, cwrrent United States District Court Tudge
Gerard Lynch pointed out that owrs is not an adversarial but
an administrative model of justice. (Gerard E. Lyneh, Owr Ad-
ministrative System of Crintinal Justice, 66 ForoHam L. Rav,
2117 {1998).) The consequence of this “guilty plea system of
lustice™ should be a renewed focus on the ethical ebligations
of lawyers in this “bargaiming” process; that is, the articulation
of the best practices and procedures to ensurs infonned and
vohluniary guilty pleas to the appropriate charge rather than the
virlnally exclusive focus upon trial conduct as the reference
point for a lawyer’s ethical obligations.

minncent Peonie Pload Guilty

This is particularly essential in our system where the nnder-
lying premise—-that fnnocent people do not plead guilty—
has been demonstrated to be false, Although commentators
have long argued and explained why innocents are likely to
plead guilty, the notion that an innocent person would plead
guilty to a crime he or she did not coromit was apocryphal
until about 15 years ago—and even where aclnowledged,
believed to be so rare ag to not require a systemic ook back-
ward, (John G. Douglass, Fatal Attraction? The Uneasy
Couriship of Brady ond Pleg Bargaining. 50 Emory L.J,
437 (2001).)

A range of cases of the factuatly lunocent now provides
proof that the fundamental assumption is wrong, Of the
more than 230 DNA-based exonerations documented by
the Innocence Project and the additional 116 documented
ron-IPNA exonerations, 20 of those are innocent peopls
who pled guilty. (Samuel R. Gross, Convicting the [nno-
cent, Avat, Rev, L. & Soc. S (fortheoming 2008).)

A significant cause of these wrongful convigtions in the
pretrial stage is the faiture to disclose exculpatory informa-
tion or a one-sided investigative process where exculpatory
proof is simply ignored.” (Lissa Griffin, The Correction
of Wrongful Convictions: 4 Comparative Perspective, 16
Am, UL Twr’e L. Rav, 1241 (2002).) Other causes—often
intertwinied with the fuflure to disclose exculpatory infor-
mation—are faulty eyewiiness identification, false confes-

Published in Criminal Justicg,\!nmme 23, Nuraber 3, fall 2008, € 2008 Amstican Bar Association, Reproducad with permission., All dohts rasarvad, This infarination o any portion thersof may
not be coplad or disssminated in any form or by any means oF storad In an plectronic databaso of retrisval system withoul the exprass written conaent of the Amarican Bar Assoclation.
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sions, faulty laboratory work, and inadequate defense coun-
sel, The universe of non-DNA cases hag yet to be explored,
but one can extrapolate that at feast hundreds if not thou-
sands of the wronglully convicted languish in prison with-

sectred by guilty pleas. Accurate numbers are unknown and
unknowable. The numbers of exonerations have increased
expenentially over the years as mote resources are devoted
to the problem and the data demonsirate that the current
numbers are mersly the tip of the iceberg, (Sam Gross ef al,,
Exonerations in the Uniled States 1989 through 2003, 95 ],
Cran, L. & Crinvanorosy 523 (2005).) In how many of those
cases was there evidence not produced to the defense that
could have prevenied a guilty plea by an inuocent person?

A classic example of an innocent man who pled guilty
is Chsistopher Ochoa who, under severe police coercion,
falsely confessed to a homicide. When a 20-year-old wom-
an was raped and murdered in Austin in the fall of 1988,
Ochoa and Richard Danziger were arrested. According te
Ochoa, the pelice threatened him repeatedly with the death
peualty while bhe was in custody—at one point even point-
ing to the vein in his arm where the lethal injection would
be administered. (See generally Diane lennings, 4 Shaken
System, Daras Mornma News {24 Feb 2008).) Eventu-
atly, Ochoa wrote out a “confession,” entered a guiity plea
and received a life sentence, and agreed (o testify against
Danziger. Danziger then went to irial and was convicted,
largely on Ochoa’s supposed coconspirator’s testimouny.
Eight years later, a third person—already serving a life sen-
tence for other crimes—wrote to state officials confessing
1o the murder. Mote than four years afterwards, DNA test-
ing would show that this man, Achern Josef Marino, was
the real perpetrator; the two who had been convicted, Chris
Ochoa and Richard Danziger, were innocent,

The Ochoa-Danziger cases produced a fair share of hand-
wringing among the Texas press, prosecutors, defense attor-
neys, and elected state officials. One offshoot in this and other
Texas exoneration cases was the passage of an “smergency”
bill, signed in 2001, granting convicted persons the right to
DNA testing, and, cmcia[iy, requiring the preservation of bio-
logical evidence. Presumably, the thinking was that posteconvic-
tion DNA festing could be a fail-safe for the innpcent-guilty
plea or not. But if the Texas legisiation (echoed in many other
states with posteonviction procedures) was meant to protect
people like Chris Ochon, the Harris County district attorney’s
office responded by crafting a waiver, niore or less implicitly to
be signed as a condition of plea bargains, requiring defendants
FLEEN ‘fié REXGL ikF S:t(‘f is cirmml profas’vm r)f !aw cma' dzrcc’!m r)f
the Jacob Burns Ethics Center in the Practice of Law, Bernfamin
N. Cardozo School of Law New York, New York, Contaet her af
yaroshefldyu.edu. The author wishes to thank Sophie Brill a law
student, for her assisiance in e preparation of this aréicie,

to give up their rights to preservation of the evidence. (Lau-
ren Kern, Waivering Rights: Are Prosecutors Circurmventing
the New Loy Designed to Preserve DNA Evidence? HousTON
Press (Ruly 12, 20010), avasiable ar hitp:/fwww ioustonpress.
com/2001-07-12/news/waivering-rights/.) Had Chris Ochoa
regided in Harls County and signed such a plea, he and Rich-
ard Danziger might still be in prison today, Would a different
discovery process have been a significant factor to prevent this
and other false guilty pleas? This answer, too, is unknown and
likely unienowable, But the demonstrated rise n exonerations
since 1989 raises a serious concern that consideration of strue-
tural reforms is long overdue.

In the context of guilty pleas, the most significant reform
is a change in discovery practices to prevent innocent people
from entering guilty pleas and to prevent defendants from be-
ing placed in circurmstances that give rise to inaccurate and oth-
erwise faulty guilty pleas-—such as in the federal system plead-
ing to a higher level of culpability for the role in the offense or
a higher level for the amount of loss In 2 money-laundering
case, Mandatory disclosure of the facts in a case—both excul-
patory and inculpatory—res at the heart of both, The defense
requires tintely access ta information to effectively counsel the
client and engage in discussion with the prosecution.

Tha Current Stete of Phsclosure

The current dlSLlObliI‘é« rules and procedures are inadequate
to produce the most reliable results. Rules of discovery are
controtled by individual jurisdictions by statutes, rules of
procedure, or case law and vary widely, The constitutional-
ized aspect of discovery is limited to disclosure of exculpa-
tory evidence pursuant to Brady v Maryland, 373 1.8, §3
(1963}, and subsequent cases. Some prosecutor’s offices,
defense lawyers, and commentators have adopted and con-
tinue fo argue for systems of “open file discovery” that in-
cluges timely disclosure ¢f incuipatory material (see fnfra)
but in general, the parameters of Braey are the main focus
of discussions of discovery obligations. The obligaticns set
forth in the Rules of Professional Conduct are not properly
observed in most jurisdictions. State and federal systems
can ang shonld do better.

oS

nny of Bracy Obdigations
Brady and its pr ogeny mquuc that the prosecution timely
disciose exculpatory and impeachment evidence, relovant
to both guilt and purmishment, whether or not it has been
requested by the defense. {Giglio v. United States, 405 U.S.
150 (1972); United States v. Agurs, 427 U.8. 97 (J976);
United States v. Bagley, 473 U.S. 667 (L985).) The duty
encompasses evidence known to agents of law enforcement
ane the prosceution has an obligation to learn favorable evi-
dence known to others acting on the govermnent’s behalf.
(Kyles v. Whitley, 514 U.S. 419, 437.38 (1995).)

Brady obligations, however, are subject to varied and of-
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ten errongous interpretations. In the federal system, where
Rule 16 of the Federal Rule of Criminal Procedure sets forth
discovery oblgations, there is no cedification requiring the
government to timely disclose to the defendant favorable
information material to guilt or sentencing. Although many
prosecutors might routinely disclose such information, there
is little consistency in the interpretation of the prosecutor’s
obligations, Some prosecutors believe that the obligation is
solely to disclose information that someone other than the
defendant confessed to the crime {(Am. C. of Trial Law.,
Proposed Codification of Disclosure of Favorable Informa-
tion Under Federal Rules of Criminal Procedure 11 and
16,41 Am. Crmv. L. Rey, 94, {03-04 (Winter 2003).) Other
prosecutors do not view impeachment material ag part of
the Brady obligation. (I4.)

In state systerus, adoption of the Brady doctring and re-
lated discovery rules vary widely across jurisdictions ranging
from bare complisnce with constifutional minimums to more
expansive disclosure requirements, such as in Massachusetis,
A report prepared for the Judicial Conference of the United
States offers a detailed survey of these differing policies. (Lau-
ral L. Hooper, Jennifer E. Marsh, and Brinn Yeh, Trealfment
of Brady v. Maryland Muteriad in United States District and
State Cowrts’ Rules, Ovders and Policies, Report to the Advi-
sory Committee on Criminal Rules of the Judiciat Conference
of the United States, Federal Jadicial Center, October 2004,
available a hity:/fwww Sjc.gov/public/pdf nst/lookup/Brady-
Mat pdf/Sfile/BradyMat.pdf). Thirteen states require the pros-
ecution to disclose “favorable™ evidence regardloss of whether
the defense has filed a request or motion. Most of these states
define “favorable” as some version of evidence as “tends to
negate puilt’-a standard echoed in the rules of professional
conduct for prosscutors. Calorado, Florida, Arizona, and New
Jersey all have broad discovery laws and rules, oflen based
upon the American Bar Association Standards for Criminal
Justice: Discovery and Triat by Jury Standard (3rd ed. {996),
(See Bxpanded Discovery in Crimina Cases, The Justice Proj-
ect 2007, at www.ihejusticeprofect.arg.)

A significent problem on both slate and federal levels is that
pretrial disclosure obligations are often viewed through the
narrower lens of the appellate standard governing reversal of
a conviction for failure to disclose formation. That is, even
though inforrmation should be disclosed pretrial, the trial pros-
gentor will judge whether, i not disclosed, an appsllate court
would decide that there is a “reasouable probability” that the
outcome in a case would have been different, hud the evidence
been disclosed, or, in the context of a guilty plea whetherthere
i “reasonable probability that but Tor the failure to disclose the
Brady/Gigiie evidence, the defendant would have refused to
plead and would have opled for trial.” (U 8. v, Bagley, 473 1.8,
667 {1985); Baunks v. United States, 920 F. Supp. 688 (E.D.Va.
1996).) Also, the prosecution may not choose to disclose the
information because of the prosecutor’s judgment that the in-

formation facks significance or is not relevant, Certainly, the
prosscition cannot be an adequate judge of how a defense at-
torney could wtiltze the information.

And even where the proseoution is wrong, the appeflate
process does not reliably identify the lonocent nor suffi-
clently provide consequences for the prosecution’s failure
to disclose the evidence pretrial,

Several notorious exoneres cages starkly demonstrate the in-
adequacy of the appellate process where the Bragy claim failed
because the defense could not prove the evidence in question
was “material” and the court made the subjective judgment that
a conviction probably would have occurred regardless. One stark
example is the case of Dennis Fritz, whose saga is recounted in
John Grisham’s nonfistion baok, the Mnocernt Man. Fritz was
convicted for an Qkiaboma murder along with Ron Willlamson.
Fri¢z claimed on appeal that the state had committed a Srady
vintation in fafling to turn over atape of his polygraph examina-
tion and its forensic samples from another suspect—who, in-
deed, wimed out to be the real perpetrator, The court, hewever,
found that the polygraph tape was “merely cutnulative® to hig
claim of innocence and was therefore not “material ™ (As to the
forensic sarmple, it found no merit to the claim because the re-
sults, at least according to the state, excluded the other suspect.)
In anather ease, an Idaho court upheld a death sentence and used
& “balancing approach™ to say thatthe state’s loss of key biologi-
cal materiat was “harmless beyond a reasonable doubt” because
the other svidence against the defendant was so overwhelming,
This other evidence was mostly the testimeny of a jailhouse
gnifeh, wha, ftwould tuen out, had been lying, Preirial disclosure
of these materials may have avoided the wrongful conviction
but for prosecutors who view e Bradgy obligation through the
appeliate lens, the harmless ervor stendard governs their disclo-
sure obligation,

Another critical Srady issue is the timing of the disclo-
sure. The American College of Trial Lawyers reports that
“aerogs the country federal prosecutors routinely defer
Brady disclosures untess ordered by the teial court.” (41
Am. Cram. k. REv. at 104.) Timeliness—whether prior to
the entry of 4 guilty plea or pretrigl—Iis the subject of case
law but not adequately defined in discovery rules, statutes
or ethics codes.

Until 2002, there was a trend in federal and state courts
that prosecutors had a duty to disclose Brady material prior
to a guilty plea. The Second, Third, Sixth, Eighth, and Ninth
Clreuits and some district courts in the First and Fourth
Cirouits explieitly adopted this view as did state appellate
courts in New Jersey, South Caroling, Tennessee, angd Mis-
souri. Cireuit courts that considered the issue noted that the
Supreme Court had never applied Brady to a guilty plea.

Subsequent to a 1993 decision in Sgrchez v United
States, 50 F.34 1448 (Oth Cir. £993), that a defendant does
not waive his Breuy eights by the entry of a guilty plea,
prosecutors in the Southern District of California incotpo-
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rated the requirement of an express waiver of Brady rights
in what they called the “fast track plea agreements.” The
waiver was for impeachment information or that relevant
to an affirmative delense. The deferdant still retained the
right to “any known information establishing the factual jn-
nocence of the defendant,”

Upon the defense challenge in United States v. Ruiz,
241 F.3d 1157 (9th Cir. 2001), the Ninth Circuit held the
waiver unconstitutional because & plea “cannot be deemed
intelligent and voluntary if entered without knowledge of
material information withheld by the prosecution.” The Si-
preme Courl accepted certicrari and Justice Breyer, writing
for the Court, upheld the waiver, but went further and held
that defendants who plead guilty have no right to Brady in-
formation relevant to either impeachment or an affirmative
defenge. The Cowrt did not address the right to exculpatory
gvidence, (U.S. v, Ruiz, 536 U.S, 622 (2002).) Ruiz swiftly
dampened the trend in state and federal courts for mandated
pretrial disclosure of information favorabie to the accused
in the preguilty plea stage of the criminal justice process.

However, even before the Buiz decision, there was and is
widespread inconsistency across federal and state prosecu-
tor’s offices ag to timing of disclosure of Brady materiab—
whether preplea or pretrial in general,

Although most state discovery rales include an obliga-
tien for “timely” discloswre, the definition here varies ug
well. Some states use the commencsment of the trial as the
foeal point, and require prosecutors to complete whataver
disclosure obligations they have seven, 10, or 30 days prior.
Other states require disclosure within a ceftain time frame
after the defense has made it requests, usuvally within 30
days or less, Others use filing of charges or arraignment as
a marker, and still others only require discovery gffer the
deferidant hias entered a plea of not guitty, Finalty, the re-
maining states provide looser standards such ag “as soon
as reasonably possible” Although the various timing of
disclosure obligations may imply that the information must
be made available prior to the entry of a guilty plea, this is
not necessarily true as guilty pleag, notably in misdemeanor
cases, may be entered at or within days of arraigniment.

Brady Proposals o nprova

Refiabliity of Quilty Plaae

Commentaiors have long argoned that Brady disclosures
prior to enivy of a guilty nlea would toprove the reliabil-
ity and accountability of the criminal justice process, Such
disclosure helps to ensure the accuracy and voluntariness of
the plea to anappropriate charge. 1t thereases the Likelihood
of “meaningful consent” by defendants and provides some
substance to the notion of engaging in actual “bargaining”
in a gystem where there is unequal access to information,
{(See, e.g., Eleanor J. Ostrow, The Case for Preplea Disclo-
sure, 90 Yas L. 1581 (1981); Stephen L. Friedman, Noie,

Preplea Discovery: Guilly Pleas and the Likelihood of Con-
vietion @t Trial, 119 4. Pa. L, Rev, 527, 531 (1971).)

Another significant benefit of preplea Brady disclosure
ts that it would require the prosecution to more carefully
consider the charges, If the prosecutor knows the details of
the case will have to be laid out before he or she can dispose
of it, the prosecution is Hkely to be more careful in assem-
bling and asssssing those details than one who expects to
“blufl” 2 quick plea based on Hmited information. Adeguate
disclosure could also prevent fanlty guilty pleas by some
defendants who mistakenty believe themselves to be guilty
because they do not have personal knowledge of all of the
facts necegsary to establish their guilt. (Kevin McMunigal,
Guiley Pleas, Brady Disclosure, and Wrongfil Convictions.
57 Cagrn W, Rus. L, Rav, 651, 659 (20073

Although many prosecutors disclose Brady and other mate-
rial to the defense prefrial even where there has beenno formal
discovery request, the lack of clear guidelines leaves the orimi-
nal justice system often subject to the interpretation of law by
the individual prosecutor and his or her relationship with de-
fense counsel. No doub, there is the necessity for prosecutorial
discretion, notably in the timing of disclosure where witnesses
are in need of protection. But, if the goal of the process is bet-
ter informed plea bargaining, there needs to be carefully drawn
disclosure obligations that include the ability of the prosecuter
to seek protective orders from the court where witness protec-
tion and other significant concerns exist.

In 2004, the American College of Trial Lawyers pro-
posed sach g codification for Rules 11 and 16 of the Federal
Rules of Criminal Procedure. (See Am, C. of Trial Law.,
supra, at 111, ef seq)

I1n broad outlines, the proposal is for a rule that;

. defines favorable information to an acoused by ref-
erence (0 enumerated. categories of information;

Z. reqquires that, upon a defendant’s request, that the
goveranient disclose in writing, within 14 days, all
known favorable evidence to the defense;

3. imposes a due diligence pbligation on the govern-
ment that it has consuited with government agents
to locate favorable information,;

4, requlres disclosure of all favorable informationto a
defendant |4 days before & guilty plea; and

5. requires a writlen certification from the govern-
ment thal iU has complied with the disclosure
requirements.

Presented to the Judiciary Conference Advisory Committee
on Fecleral Ruies of Criminal Procedure, the Department of
Tustice opposed the rule contending that the government’s
Brady obligations are “clearly defined by existing law that
is the product of more than four decades of experience
with the Brody rale.” (Report to the Advisory Committee
on Criminal Rules of the Judicial Conference of the United
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States, Federal Judicial Center, October 2004.) The pro-
pasal did not meke it out of the subcomunittes. It should be
reconsidered, both for the federal system and the states.

Moreover, all jurisdictions should adopt a clear written
policy and protocol for the prosecutor’s disclosure obligation
that includes the prosecutorial adage adopted by seme offic-
e3: “If there s a question, turn it over,” Some offices, such as
Seattie’s King County prosecutor’s office, have a written pro-
tocol, notably for disclosure of information conceming recur-
ring government wiinesses that includes a Brady committee
to ensure its implementation, Simifar protocols shoukd be es-
tablished in all jurisdictions, and that policy should elude
the timeliness of the disclosure. This is cssential in the federal
system because the Department of Justice Manual does not
have & written policy about plea bargaining disclosure and
the U5, d#torney’s Manual, which has plea bargaining pro-
vislons, does not address whether a prosecution must fulfilt
Brady diselosure obligations before negotiating a plea. (U.5,
Dep’t of Justice, U.S, ATTorRNEYS' Manual, §§ $-27.330-27-
750 (Sept. 1997).) 1t should be revised to require Brady dis-
closuze prior to a plea negotiation.

Brady Obligations in Ethics Siandards

of Conduct

Beyond obligations imposed by statute, court rules, or case
faw is that contained within ethics codes. Few prosecutors,
courts, ot criminal defense lawyers lock to the ethical stan-
dard of prosecutorial responsibility for disclosure of excul-
patory material.

Rule 3.8(d) of the Model Rules of Professional Condugt,
a version of which has been adopted in nearly all jurisdic-
tions, requires a prosecutor “to make timely disclosure to
the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or
mitigates the offense,” This ethical obligation encompasses
disclogure of more than exculpatory evidence that, in hind-
sight, will be deemed “material ”

Broader than interpretations of existing requirements for
disclosure in federa) and state jurisdictions, nefther the rule,
commentary, nor existing ethics opinions discuss the scope
of the prosecutor’s obligation aor specifically address this
obligation in the plea bargaining stage.

Similarly, the American Bar Association (ABA) Standards
for Criminal Justice Prosecution Function and Defense Func-
tion 3-3.1 [{a) provide: “A prosecitor shiall not intentionally
fail to make timely disclosure to the defense, at the earliest
feasible opportunity, of the existence of all evidence which
tends to negate the guilt of the accused or mitigate the offense
charged or which would tend to reduce the punishment of
the accused.” 1t too does not define “timely” nor gpecifically
refer to the plea hargaining stage. The ABA and state ethics
committees should clarify existing rules.

ey Fila Dscovery
Beyond mconms‘sent Bnmfv requirements, pretial discovery
rules and practices vary widely, In the federal system, Fed-
eral Rule 16 provides for limited discovery of information,
By contrast, the ABA Standards for Criminal Justice; Dhis-
covery and Trial iy Jury (3rd ed.) provides for more expan-
sive disclosure, including witness lists and witness state-
ments that must be disclosed so that these may be utilized in
the plea bargaining process. (Avatiable af hitp:www.abanet,
orgierimiust/standards/discovery.pdf.)

State discovery practices vary significantly. The court
rules or statutes that govern discovery In most furisdictions
define the categories of evidence subject to discovery and
the time lines for disclosure. Some jurisdictions without
codification of the prosecutor’s disclosure obligations are
dependent upon the jodiclary’s inherent right to grant dis-
covery. About a third of the states have implemented ver-
sions of the ARBA Standards on discovery rules,

Some gtates and individual county offices have adopted
their own policies that go beyond statutory requirements or
cowrt rules and provide what that office terms “open file dis-
covery,” but the definition of the term and the practices vary
widely. Ttis apparent that offective open discovery laws can
produce meaningful results as was demoenstrated in North
Carolina, [ts open discovery law, passed in the wake of
several exoneration scandals in 2004, was instrumental fo
the exposure of District Attorney Mike Nifong's egregious
misconduct, and the vindication of the three defendants, in
the Duke University lacrosse scandal, The DNA evidence
found on the accuser, which included semen samples from
various men but none from the defendants {or other mem-
bers of the Jacrosse team), had been withheld by Nifong
in the early phases of the case. Tt was only through mak-
ing motions Tor compliance with open discovery laws that
dofense fawyers were able to obtain the test results that de-
finitively exculpated their clisnts and led to the indictment’s
dismissal. (Sze, e.g, Guy Lorangel, Defense Lawyers Dis-
cuss Lessons from Dike Lacrosse Case, N.C. Law. WELY.
(Dec, 10, 2007))

Other jurigdictions bave informal “open file” policies
that permit defense attorneys fo inspect and copy the “en-
tire file” of information produced by the police, inchuding
the defendant’s oral, written, and recorded statements; the
defendant’s criminal record; examination and test reports;
documents and objects, and the content of expert testimony,
These “open file™ policies do not provide information much
beyond that mandasted by Rule 16 of the Federal Rules of
Criminal Procedure.

A example of breader discovery is in Tarrant County,
Texas, where the district attomey’s office hag instituted an
“open file discovery matrix,” requiring the entire prosecu-
tion file to be made available within [0 days after filing
of charges (for minor cases) or 16 days following indict-
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ment, In Haris County, Texas, the Houston police chief
has called for a similar policy. (Chief: Texas Justice Unfair:
Bradford Urges Crime Lab Inquiry, Houston Chron. (June
24, 2003}.) The information subject to diselosure is ali un-
privileged informaticn known to the prosecution and law
enforcement agencies.

In a few offtces, the prosecution provides an inventory
of materials produced. In others, including offices in Dade
County, Florida, defense attormeys are provided, st mini-
mal cost, a CD-ROM contajning these materials. A few but
growing number of prosecutors provide the information
via e-mail through PDF files, This provides a record of the
items produced. By contrast, Travis County, Texas, has an
“open file” policy that permits the defense attorney 1o ex-
aming but not copy the file, and the attorney is restricted
from taking verbatimi aotes of ittems In the file,

Some “open file” discovery policies ave restricted. For ex-
ample, Broolclyn District Attorney Charles Hynes established
an open file discovery policy that inchudes most nonwork
product material for criminal cases, but not for homicide
cases, Disclosure of grand jury testimony, however, is often
dependent upon the individual assistant district attorney. And
in homicide cases, defonse lawyers often object to the Jack of
timely disclosure to provide an adequate defense.

Other DA offices, such as in Jefferson County, Louisi-
ana, have made claims to “open discovery” to the press that
have been disputed in the defense community because cviti-

cal material is nol produced. (Richard Webster, Burden of

Proof: How Lo, Frosecutors Can Withhold Evidence with
Lizle Fear of Punishment, New Oruians Crrv-Busingss
(June 11, 2007).) In Arkansas, the open fils policy does not
include some information from the police file, And in Bexar
County, Texas, open file discovery is conditinned upon the
defense counsel signing an agreement that includes an ac-
knowledgment that the “DA% office has no duty and will
not supplement the discovery that hag been granted by this
agreement, including with any documents that are missing
or that may be piaced in the State’s file at a Iater time.”

These varied “open file” discovery policies and practices sheuld
be expanded and standardized by the courts or legistatures at least
across states, i not the federal system. An adequate open file policy
shotdd include all infymation that is known or, with due diligence,
shouid be known tothe prosecution and faw enforcement and other
agencies acting on behall of the prosecution. At the very Isast, the
ABA Standards for criminal discovery should be adopted. These
provide for timely disclosize of critical information, Disclosure
should be both mandatory and antomatic. (See Expanded Discovery
in Criminal Cases, The Justice Project, 2007.)

Additiorally, any offective open file discovery policy or law
requires that the prosecution provide defense counsel with an
mventory of the items produced. Merely claiming to “open up
the file” leads to unnecessary disputes as to whether certain in-
formation was disciosed. In civil litigation, information is “Bates

stamped” thereby providing a clear record of items disclosed. Such
a process could be adopted in criminal cases. Cestainly, technol-
ogy provides a relatively simple process to document disclosure,
Scanning decuments and sending them as PDF files or copying
them omto CT-ROMs is an efficient and inexpensive method that
shouicl be systematized in prosecutors’ offices. To the extent that
budgetary or other staffing coastraints make such & requirement
overly burdensome for the prosecution, the defense lawyer should
inverttory the ftems produced and send that inventory with a letter
to the prosecution stafing that if any items have been omitied, the
prosecution should file and serve notice of the aimission within
14 days.

Finaily, in addition to enhanced disclosure obligations,
the entry of a guilty plea should require not only the litany
of constitutional rights that the defendant relinquishes, but
an inquiry of the prosecution as to whether it as complied
with its obligation to investigate and disclose all evidence
or informdtion known to the prosecutor that “tends o ne-
gate the guilt of the accused or mitigates the offense.”

No doubt inposing additional disclosure obligations has its
costs, It may require substantial additional time prior to prosecut-
ing cases, notably in misdemeancr cases where such information
may not be readily available. it may require differing calenlations
by prosecutors as to negotiation or trial strategy. Iimay result it the
dismissnl of wealk cases where the prosecutor believes but canmot
readity prove that the defendant is guilty of a erime. It may also
result in time and cost savings because guilty pleas may be entered
earlior if deferclants have an opportunity to view the government’s
evidence. Commentators have explored a range of consequences
that merit consideration In the Implementation of systems of dis-
covery, The bottom line, however, i that a legal system cannot
be driven primarily by pressure tpon proseciitors to resolve cases
quickly or without requistte transparency and accountability. Tt
must be prenised upon acourate snd reliable cutcomes.

Codification and expansion of the prosecutors® obligations
witl not only provide ciucial information essential to ensure that
guilty pleas arc premised on knowing and intelligent waivers
of the right 1o trial—therefore insueing preater respect for the
crimningl justice system—ubut they will also clarify for prosecu-
tors the exercise of their discretion. Rather then leave the pros-
ecution conflicted in its decision of what information should be
disclosed and the timing of such disclosure, rules and procedures
would provide essential guidance and some measure of unifor-
niity. Accountability and transparency of the criminal justice
system commands such movement toward greater disclosure
and towards uniformity.,

Fhere is no pancity of persuasive argunent to expand disclo-
sure requirements particularty to reduce wrongful convietions,
Commentators often pointedly refer fo the nuch more expa-
sive discovery in civil cases where money, not freedom, is at
stake. Certalnly there are no guarantees that detense lawyers witl
zealously utilize the information, bui requiring disclosure fs at
lenst an essential step toward an effective justice system. =
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To Be or Not To Be: Civility and the Young Lawyer

BRONSON D. Bir1s!

L INTRODUCTION

For the past several months, 1 have tuned into several courtroom
television shows, These programs usually go by the name *Judge so-and-
so." Given the sheer number of these programs on television, they nwst be
popular. Bven (lie foreign language chiannols have embraced the trend-—
Viva la lawsuitl’ - Although a product of Hollywood, the producers assert
that the parties are “real,” the disputes “real,” and the judge, a “real” judge.
In my teenage years, such programs were rare, and my TV exposure to the
tegal process was limited to Perry Mason. Mr, Mason was the niodel
esquire—always a winner, always a gentlernan. | have experienced
numerous ups and downs while observing these courtroom TV
proceedings, and | do not mean cheerful or spiteful emotions tied to certain
paricipants prevailing or losing. Rather, | speak of the TV plaintiff,
defendant, or judge yelling at one another to “shut-up,” “listen-up,” “wise-
up,” “wake-up,” “sit-down,” or the participants asserting that the other is a
“screw-up” or a “let-down.” [ often wonder if I am watching a courtroom
proceeding or a boardroom scene with Donald Trump in NBC’s hit reality
show The Apprentice. [n lieu of “T find for the plaintiff,”* perhaps the TV
judge will soon proclaim “Defendant—you're fired!”

[ give an aecount of my experience watching uncivil courtroom TV
shows 1o compare it with professionalism In the legal process and to
itlusteate the waique position in which younrg tawyers stand with respeet to
civility issues. Although one of the fundamental goals of our legal system
is to resolve dispites peacefully, rationaily, and cfficiently, and 10 eschew
uncivil, abrasive, hostile, or obstruetive conduct during the process,” the
behavior of some within the profession scems more aptly fit for a
Hollywood courtroom TV show rather than a forum of order and civility.’

t Juiis Doctor, Catholic Universily of America, Columbus School of Law, 2004,

' Ahhough | would like to take credit for this clever phrase, the Honorble Bruce S. lenkins,
United States Districl Cournl for the District of Utah, gave me the idea  See Bruce 8. Tenkins, "fs Thara
Fact? "—Evidence and the Trial Lawyzr, 12 Utan B 1. 19, 19 (1999) {afler comparing the workings of
the three branches of our governmenl, Judge Jenkins proclaimed: “vive fe difference™.

7 See Final Report of the Committee on Civility of the Seventh Federa! Judicial Cireult, 143
FR.D.CHE(1992), Justice Michaet J. Wilkins, Supreme Court Adopts Professionatism Standards, 16
UTAR IR D 31, 31-32 (2003},

* Although there is “an increasing lzek of civility among litigaling kavwyers in our couss,” Pau} L.
Fricdman, Tuking the High Road: Civiliny, Judicial Independence, amd the Rule of Law, 58 N.Y.U.
ANNL SURY. AN 5 BT, 18T (2001), such behavior, of course, is nothing new. See, 2.8, Green v,
Elbert, 13718, 615,624 {1891}
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For example, one¢ can rcad of atlomcys who, among ofher things,' ;:mp[oy
foul and profane language,’ engage in du[alory or *Rambo” taclics,” name-
cafling,’ and other belligerent behavior.” One commentator, after assessing

4 Other uneivil conduet ineludes sarcastic or 1erse questions by counsel or the judge, head shaking
and pained facial expressions during opposing counsel's arguments; hardball, slash and burn tactics;
and sarcastic, ¥itupeiative, scurrilous, of other disparaging remarks, See Rhesa iawkins Barksdale,
The Role of Civiliy in Appellate Advocacy, 50 SC. L. Rev, 573, $74-76 (199%); see alto Amy R.
Mashburn, Professionalism as Class Meology: Civility Codes and Bar Hierarcky, 18 VAL U, L_Rev,
657, 658-59 (1994) {nolirg other forms of uncivil behavior such as “escalating rudeness among
atlorneys . . . discovery abuse, miisuse of Rule 1) molions, repetitive filings of frivelous claims,
advancement of meritless fegal positions, flagrant disregard for judicial authotity . . . and the
abandonment of commeon eouriesy™).

3 Sre Sa!dana v. Kmart Corp., 34 F. Supp. 2d 629, 63741 (V.[. 1999) (sanetioning counse! for
continually saying the F-word)  For another egregious example of uncivil behavior, consider the
following colloquy between a witness (who was a lawyer being sued by a former client} and the
plaintil™s counsel during a taped depasition:

{PLAINTIFF'S COUNSELT: So, you knew you had Mr. Carrolt’s file in the—

{THE WUINESS): Where the £*** is this idiot going?

[PLAINTIEF’S COUNSEL): ~winter of [990/91 or you didn"t?

[DEFENDANTS' COUNSELL Nonresponsive.  Objection, objection this is harassing.
This igm

[FHE WITNESS]: He's harassing me. e ought 1o be punched in the g* *-damn nose,

[BLAINTIFF'S COUNSEL): How about your own niet worth, Mr. Jaques? What is that?

{DEFENDANTS' COUNSEL]: Excuse me. Object also that this is protected by a—

|THE WITNESS]: Get off my back, you slimy son-pfoa-h¥#v*,

{PLAINTIFF'S COUNSELL | beg your pardon, sér?

|THE WITNESS}: You slimy son-ofva-b¥***,

{PLAINTIFF'S COUNSEL]: You're not going 10 cuss me, Mr. Jaques.

{THE WITNESS): You're a slimy sen-of-a-h****.

[PLAINTIFF'S COUNSEL): You can cuss your counsel. You can cuss yeur eliznt. You
can cuss yourself, You're nol going to cuss me. We're stopping right now.

|THE WITNESS): Yeu're damn right.

{PLAINTIFF™S COUNSELY: We'll resume with udge Schell tomorrow, Thank you.

{THE WHNESS): Come on, Let's go,

[PLAINTIFE'S COUNSEL): Good evening, sir.

|THE WITNESSL ¥ *** you, you son-of-a-h**1?.
Canoll v. Jagues Admiralty Law Firm, 110 F.3d 280, 29 {1h Cir. $997). For two other examples of
uativil depositions, sge Paramount Communigations, (ng. v. QVC Nelwork, Ine, 637 A.24d 34, 53-54
(Del. 1994) and Marvin E. Aspen, The Search for Renewed Civility in Litigation, 28 VAL, U, L. REv.
813, 513 14 (1994).

¢ See, e.g., Canady v. Eibe Eickironedizin GMBH, 307 F, Supp. 2d 2, 3 (D.DC, 2004) (neting

that the defendams' weongh) withholding of cfacumcnlary evidence was o te‘dbook example of how
Rambo-siyle hugahon tactics prevent the;ust and speedy determination of a case”).

? “Rambo" tactiss can be defined as “discovery abuse, everzealous advocacy, excessive zeal,
zealotey ("the *2' words™), insivility, frivolous lawsuits, and other forms of unprofessional o unethical
conduct.” Allen K. Hariis, The Professionatisnt Crisitw~The 2" Words and Other Rambo Tactics: The
Conference of Chief Justices' Solutfon, 53 8.C, L. REv, 349, 351 (2002), sex ako Susan Daicol,
Asking Leopards 10 Change Their Spois: Should Levyers Change? A Critigue of Solwlions fo
Problens with Professlonalisni by Reference to Empirically Dertved Astorney Personallty Atiributes,
11 Gro. J. LEOAL ETiucs 547, 550 (1998); Susan Daicoff) Lawyer, Nnow Thyselft A Review of
Empirical Research on Aucrney Auributes Bearing on Professionolism, 6 An, U, L. Rev, 1337,
142425 (1997); Bryant Gaith, From Civil Litigation te Privatz Justice; Legal Practice at War with the
Profession and Iis Values, 59 Broox. L. REv. 931, 54041 (1994} Ronald ). Gilson & Robert 1.
Mlnookin, fisputing Through Agents; Cooperation and Conflict Bedveen Lawyers in Litlgaion, 94
Corus. L. REv, 309, 563 (1994),

* Eg., Smith Prop, Holdings, L.L.C. v. United Slates, 311 F, Supp. 24 69, 76 n.8 (D.1).C. 2004}
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clvility in the fegal profession, proclaimed *[I}awyers have altered the art
of argument as a form of discourse into a battle, made frial a sfege, and
litigation a war'® A legal warfare reality TV show? Take note,
Hollywood, you may have your next hil series,

Unfortunately, uncivi! behavior is not confined to atlorneys.'  Some
fudges presemt counsel with derogatory questions from the bench and
others inserl brusque comments in their judicial opinions.? In the same
veln, one well-known federal appeltate judge criticized, in a law review
ariicle, a fellow circuit judge's style and creativity.” Exnmples like these

|

{"The Court feefs compelled to comment on parl of plalnliit's counsel™s litigation tactics, which the
Court can term as nothing other than peity name-calling, hollow claims of bad foith, and mean-spirited
invectives.  Fhroughoul its pleadings, plaintifl's counsel makes personal altacks ogainst the
goveryment. ., .7}

* Eg, Mublaney v. Aude, 730 A2d 759, 76162 {Md. Ct. Spec. App. 1999) {male attorney
calling (he opposing female counsel & “babe™ during a deposition).  Many argue that the uncivil
behavior [s an extension of the prevailing anitudes and nerms within society, Consider the following
stalement from the former dean of Yale law school:

Is the spirit of civitily dying in America? Many people Lhink so. They say that
our public discourse has become intemperate and mean; that tolerance ard
generosity are nosy rare in polilical debate; that the process of lawmaking is
increasingly dominated by a ruthless partisanship whose expressions are barely
dislinguishable from physical violence; hat candidates today ignece their
opponents’ ideas and attack theic personalities instead, with ad hominem arguments
of the cruelest and lpast charitable kind; that our whole public life has become
degraded and harsh. The symptoms of this, they say, are visible wherever we look:
in 1he venomous provecalions of radio talk show hosts; (n the lewd curiasities of the
tabloid press; in the personal assaulls that today pass for campaign advertising; in
the sarcasmm and anger of political argument generally.
Anthony T. Kronman, Chvility, 26 Cums. L. Rev, 727, 727 (1995-1996); see also Fiiedman, suypra
note 3, &t 193-94 (noting that civility problems stem from a rise in inelvdlily in arcas such as society,
politics, tefevision, the sports wortd, and the media).

" Kara Anne Nagorney, Note, A Noble Profession? A Ditcussion of Civilily Among Lawyers, 12
Gro J. Leaar Eviics 815, 817 (1999),

Y See generaily James A. George, The “Ramba® Problem: Is Mandatory CLE the WWay Bock to
Anicus? §2 LA, L. Rev, 467, 486 (2002) (“The decline [of eivil bebavior in] the judicial side seems 1o
arise out of 3 general disrespect for proctitioners , . . "), Peter A, Joy, A Professionalism Creed for
Judges: Leading by Example, 32 8.C. L. Rev, 667 (2001). Chief Justice Berpger, aware of the potential
for uncivil behavlor amongss judges and the significant role counts play in the civiiity charge, wrged his
colleagues to always conduct themselves with courtesy and eespect:

[Clivility is relevant to judges, and especially trial fudges because they are under

greater stress than other judges, and subject 1o the templation fo tespond in kind ta

the insolence and mad manners of lawyers, Every judge must remember that no

matter whal the provocalion, the judicial response must be {a] judicious response

and that no one more surely sets the tone and the patten for courtroom conduet than

the presider.
Warren £, Burger, The Necessiny for Clviliy, Remarks of The Honorable Warren E. Burger. Chief
Justicz of the Unlted Stotes ar the Qpening Session-Amerlcon Lo fnstilute, 32 FRD, 211, 215
{1971}

" See Narksdate, supra note 4, a1 579,

" See Richard A. Posnee, Judges® Writing Styles {And Do They Matter?s, 62 U, Cit 1. Rev,
1421, 143745 (1995}, Afer Judge Poseer launched 3 “surprise eightspage strike” on Judge Wald, she
replied: “Oh my. | had thought the Federal Judiciary—or some of ir at least, including by its own
proud proclamation, the Seventh Circuit—was the lasi refuge of courtesy in our increasingly mean-
spirited society. Surely not on the evidence of this article.” Patricia Al Wald, 4 Reply o Judge
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have led many to declare a civility “crisis™"* within the profession and have

prompted warnings from many that “If incivility . . . becomes culturally
institntionalized and accepted, it threatens the pursuit of justice in very real
ways, as well as the credibility oflhesjusﬁcc system, judges and the courts,
and ultimately the rule of taw itself,

Amidst the crisis stands the young tawyer. Having ilttle to no
exposure to such issties in Jaw school,'® new attorneys naturally “look to
those more experienced to learn how fo be effective, prosperous and long-
lasting,”"” and will, as Judge Friediman observed, “practice what they see
all arcund them because that’s how the world they have come to know
seems to function.™® Indeed, young lawyers will likely adopt the attitude
and practices of senlor attorncys, “even [if it is] against their better
judgment.™®  Noting the impressionability of young attorneys and the
civility erisis that the profession faces, it is imperative that new lawyers
begin working towards a courteous career. Commentators have recognized
this need for years, as evidenced by the numerous articles in the iiterature
addressing the civility “crisis,” urging law schiools to focus heavily on
civility issues to prepare law students for the issues they will face in the
real world 2 additionally, law firms train yeung lawyers on civitity in the
practice,”’ the bar holds mandatory CLE courses to help young lawyers
with civility issues,?? and the judiciary prov;des gludance and leadership lo
the practice on the importance of civility.” All this, in pant, because, as the

Pasner, 62 U, Cht. L. Rev. 1451, 1451 {1995). lronically enough, the Seventh Circuit began the
civility reform by first promulgating a sl of ¢ivility standards. Many consider the Seventh Cireult the
leader of the battle. See Wilkins, supra not¢ 2, at 31 {noting that the “Seventh Circuit’s standards have
become & model {or other counts and bar associations™).

Y See, eg., Christopher ), Piazzola, Ethical ¥ersur Procedural Approaches 1o Clvillty: Why
me MOGShoufd Have Adopted a Civifity Rufe, 14 U, CoLo. L. REv. [ 197, 11991236 (2003}

Y Paui )., Friedman, Civility, Judiciol Independence and the Role of the Bar in Promoting Boih,
2002 Fro. C18, L. REV. 4, 4 (2002),

"% See infra notes 37-44 ond accompanying text. One scasoned allomney put It this way; “Today's
law school graduates are in the same sjlualion we were all in when we graduated We didn’t have a
ciue abowt how to practice law™ Jack W. Burnieh, Jr., The Menror Challenge in Changing Times, |5
erm\(s 10, 10 (2004).

" thomas R. Mulroy, Jr,, Bdilorial, Civility, Mentors and the ‘Good' Off Days, CHL Law,, Sept,
1991, at 14,

' Friedman, supra note 15, at 4,

¥ Marvin E. Aspen, Overcoming Barriers to Civility tn Litigaiion, 69 Miss, L), 1049, 1085
{2000

*)” See genmerally Raymond AL Ripple. Learning Quiside the Fire: The Need for Crilliny
Instruciion in Law School, 15 NOTRE Darmt L1 ETHICS & Pugt. Pon'y 359 (2001)

1 See Aspen, Supranote 19, at 1055,

B See, e, Srale Bar af Texas Annual Commitiee Reports, 62 Tex. B.J. 702, 713 {(199%)
(“Suggeslions for increasing swareness among members of the Bar incitide adding 8 mandatory eivility
CLE component; adding information on the corsepl of cooperative pannering i the professionalism
courss ofiered by the Texas Center for Legal Ethics and Professionalism, *A Guide lo the Basies of
Law Peactice,! and cducating 1he law schools so they can cooperate in teaching the underlying
conccris. The focus of this effott is ingreased civility among the state™s [awyers.”).

See generolly Joy, supra note 31 1n the same vein, ane commentator suggested that judges
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¢hief justice of the Maine Superior Cowrt stated, “the iradition of civifity
that used to be transmitted to young lawyers is [now] gone."

Parl 1l of this article briefly discusses the civility problem and
examines why courtesy has declined within the profession. Part {1] then
looks at the numercus pressures young lawyers face foday and
dentonstrates how these demands, when coupled with a young attorney’s
lack of experience, can lead to the formation of uncivil behavior in new
lawyers, Part IV then discusses the importance of civillly in the practice of
faw and looks at the numerous ways the bar and bench are attempting to
promote courteoils and civil behavior, This part goes on fo review the
virtues of civil behavior and demonsirates the value In pursuing a
courteons and civil carcer as an attorney, Part V will conclude wilh an
fnvitation to the young lawyer to pursue a career of courteay and civility
and to reap the benefits such a career brings.

It should be noted fram the outsct that this articie will not engage in a
fengthy discussion regarding what civility is, why it is important, or how it
can beneflt the Individual and practice; theve are other cxcellent articles on
fhose subjects.”® Nor will this article attempt 1o proffer a cure to the
civility ilis that plague the profession. Rather, this article simply secks to
demonstrate the unique position in which the young lawyer finds him- or
herself with respect to the current civility issue and hopes to peint out
some of the virtues Inlierent in pursuing a practiced rooted in civility.

IL CIVILITY AND MODERN-DAY PRACTICE

Civility can be characterized as trealing others—apposing counsel, the
court, clients, and others~—with courtesy, dignity, and kindness.** Despite
the obvious benefits of civility to the legal profession,”” taday, many avow

visit law schools and develop cthics crileria with she faculty, 1zach classes, give speeches, and offer
internships or clerkships stressing civility, See Nagomey, supra note 10, a1 823,
M See Thomas B, Humphrey, ‘Civil’ Practice in Maine, 10 Me. 1 ). 6, 7 (2008).
¥ See generally John C. Duchaman, The Demise of lLegal Professionalism: Accepiing
Responsibility and Implemeating Change, 28 Yar, U, L. REv. 563 (1994), Eugene A. Cook,
Professtonalism and ihe Praciice of Law, 23 TEX. TECH. L. Rev. 955 ([992), Cotin Croft, Note,
Reconceptvalizing American legal Prafessionalism: A Propasal for Deliberative Moral Community,
67 N.Y.U, L. REV, 1256 (1992)
* Ay atiempt to deflne eivitily or professionalism will fali shoit in one form or another. As the
chieffustice of the Wyoming Supreme Court said.
Although many cedes or creeds of professionatism have been developed, and
seores of steles and federal jurisdictions have adopted resolutions and rules on
professionalism or civility, including the United Siates Distriet Court for the Dislrict
of Wyoming, defining professionalism is difficult.  W's a bil fike defining
pornography; as Justice Stewars famously epined, pornography ts difficult Lo define,
but "1 know it whea | seeit”
fohn M. Burman & William UL Hill, Professionalitm amd Leaderihip, 27 Wyo. Law. 16, 17 (264}
{citations omitted).
¥ See fyfrr notes 49-34 and accompanying lext.
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that elvility is anachronistic or incompatible with the modern day practice
of law, "It is not the way it was fwenty years ago,” asserts one partner in a
large firm. “Tough., Get with it. Law s a business.™* Some equate
acting civilly with being a “push over,” being “faint of hear,” and
“waak,” while others proclaim that the only way to successfully litigate {s
through the use of aggressive and belligerent tactics.® One “naysayer,™"
in dismissing the value and role of clvility, said that he

getfs] annoyed, and semetimes genvinely Tnfurlated, at these
self-anointed “civility” police who lately have pitched their
tents at our local bar associations, Seemingly overy lawyers’
group in America now has a “civility” committee, chock {ull
of patriotic citizens scolding their fellow practitioners into the
belief that our highest duty is no longer to win for our clients,
but rather 1o be nice to our adversaries,”

This attitude can be found in other “slash and bur™? tactics, such as

“seasoned practitioners by our {ield [who} often exploit a young associate’s
naiveté by pushing the hardball tacties to an unprofessional extreme in
order to gain tactical advantages.™ A few, in what may be an attempt 1o
justify or explain uncivil behavior {periaps their own), have gone as far as
claiming that civility problems do not exist and thal the purported troubles
within the legal profession are “created” and perpetuated by (he efite.”® To

¥ Cee Austin Sarat, Enactinents of Professicnalism: 4 Study of Jurlges ' and Lawyers' Accounts of
Ethics arcd Civility in Litigation, 67 FORDIAM L. REv, 809, 809 (1999); see ofso Fricdman, supra note
3, at 193 (*[Mlany current lawyers see the fegal profession as 4 money-making veature ... ."} The
“business™ approach to 1egal services began in 1w seventies and burgeaned in the eighties. See Bryam
Ganth, From Civil Litigaiio 1o Private Juwiive: Legal Practice ai War whh the Profession and its
Values, $9 BROOK. L. Rry. 931, 94042 (1994) {noting that up until the seventies, “law firms were no
tonger s prepared to asserd the cthics of the prafession and turn down legal business and lifigation once
deemed unprodustive or frivolous. They had to competa 1o survive .. . ). The legal practice was
once thought to be a “public service,” see, e.g.. Clarence Thomas, A Requrnr to Civility, 33 TuLsa L),
7, 10 (1597), but the driving principle today is the botlom line; see, e.g., Sandra Day O'Connor,
Professionalism, 76 Wasn, U, L., 5,6 {1998).

B Sez Thomas 1. Vesper, Civilty ix Not a Sign of Weakness; Handling Conflict with Oppasing
Counsed, 1 ANN. 2001 ATLA-CLI 897 (2001); see afso Narksdale, sipro nole 4,8t $77,

¥ Cf Barksdale, supra nole 4, ot 573 {in discussing the eivility question, Judge Darksdale asked:
“Is it |urcivil behavior] the armor that must be worn la survive the unceasing battes of modern Life?
Some might think thatI do not.").

M Naysayers, as popularly used in this vontest, refers to those who believe eivility is unimporiant.
£z, Mamvin E. Aspen, A Response o the Crvility Naysayers, 28 STETSON L, Rev, 253 (1998).

¥ gnawn Collins, Podinar: Be Civil? Fm o Litigarerl, NAT'L L), Sept. 20, 1599, at A2l
Unforlunately, Mr, Cotlins fails (o realize that you ean be civil and zealously represent your ¢lient. Cf
Sandra Day O*Connor, Professionalism, 76 Wastt U, L.Q. 5,9 (1998) t“Il is net always the case that
the [east conlentipus fawyer foses. 1 1s caough for (he (deas and positions of the pariies ta clash; the
fawyers don't have to.”).

¥ Ses Batksdale, supra note 4, al 574,

M Katherine A. Slaloa, Professionalism and Civility in the Practice of Aviation faw—The VORS
and GPSS Which Guide our Practice, 64 ), AR L. & Con 871, 882 (1999).

3 Sez, e.g., Richard L. Abel, IVhy Dovs the ARA Promulgare Erhical Rules?, $9 TEX. L, REV.
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awyers wlo espouse such ideas, winning is not everything—it is the only
thing.® To be or not to be: according to these few, civilily is out of the
question,

HE, UNDER PRESSURE

Many young lawyers, having little to no exposure to civility issues in
Iaw school,”” may come to belicve that they need to follow the example of
their senior colleagues, cven if such behavior is against the new lawyers'
sense of how they ought to act®  They may believe that they must
aggressively litigate, or that it is proper to respand in- Lmd when faced with
urcouth behavior from opposing counse! or the court.”” Indeed, young
tawyers may believe that they need to act uncivilly, “because that's how
the (legall world they have conie to know secms to function,™® New
attorneys may legitimately wonder if they can act civilly and succeed given
the realities of modern day practice. They may truly come to think that
they must padicipate in the “uncivil onc-upmanship” Y to zealously
represent a chient, believing, as ong naysayer put it, “[e]lients want
Rambof,] not Bambi, ™

These critical civility issues are cmnpmmdcd by many of the unique
pressures (considered unprecedentcd by some)” that young attorneys face
in today’s legal world: impressing colleagues and clients, billing manAy
hours, learning the practice, and establishing a reputable name.

639, 653 (1981) (“All oceupations in 8 capitalist system seck 10 controf the markets in which they sell
their labor."), see generally Rob Atkinson, 4 Dissenter's Commentary on ihe Frofessionalisar Crusads,
4 Tex. L. Rev, 259 (1995); Amy R. Mashbum, Professionalism as Class Ieology: Civitiny Cades and
Bar Hierarchy, 28 Val. U, L. Ruv 657 £1994), David ). fleck, Erp!a{ing Unprefessionalism: Facl or
Fieron, 61 Tex. B.1. 533, 54041 (1998) {arguing 1hat the pucported Increase in uncivil behavior “may
] nolhlng more than & complex change in sovietal values, rmher than a decfing in professionalism™).
3 Lee Saral, supra note 28, at 815

¥ Seq William R. Trait & William D. Underwood, The Decline of Profestiomal Legal Training
and a Propesal far is Revitalizaton in Professional Law Schools, 48 BayLor L. Rev. 201, 222-2)
{1996) (“Expressions af dissatisfaction ameng students have bean mitrored by the bar, where concems
ovei !ega] education have increased in recent devades. Some of.these concerns have focused on the
;ncrcasmg emphasis placed op purgly theorctical scholarships *[Tlhree years of observing the
intempe rate clashes among professers adtieding 10 conflicting schools of thought does tiltle to advance
a student's understanding of ethical practice and the imporlance of dealing with adversaries candidly
and courteously.™ (quoting Harry T. Gdwards, The Growing Diharclion betceen Legal Education an«f
iheh‘%almeeumn A Pasiscript, 91 Micit L Rev. 2191, 2213 (1993

See Aspen, supra note 19, at 1054,

* 1d. at 1051,

@ See Friedman, supranote 13, at 3.

1V Sez Aspen, supra nole 19, at 1051,

T Dane §. Ciolino, Redefining Professionalisar as Seeking, 47 LOY. 1, REV. 228, 238 (2003).

© See Aspen, stpra note 19,21 1054,

 Professor Pang notes some of the other numeraus pressures lawyers face:

Lawyers are faced daily with the most important problems in people's lives: the
weakndss of a marriage, the potential loss of a child, the chalenge of a setious
accident, the thigat of imprisonment or death, the vulnesability of a business, the foss
of a job, the protection of & home, the provision for one's fuluse, the chatlenge to
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Somewhere between a young attorney's longing to impress a senior pariner
and the pressure to win at all costs, a new lawyer's desire to practice law
with civility and respect may lake a back seat to these previously unseen
pressures,  Indeed, young attorneys may feel compelled to take on the
atlitude and behavior of the senior attorneys if it means impressing his or
her colleagues. Furthermore, as Judge Friedman polnted out, the young
attorney, nol knowing any different, may belicve that he or she Is doing
nothing wrong,

To be, or not to be: desplte the foregoing, consider the following
answers to this question,

V. *T1s NOBLER TQ BE

Although uncivil behavior is becoming the nonm, the bench and the bar
have gone lo great lengihs to stress the huportance of clvility. Numerous
stale supreme courts, in addition to the American Bar Association, have
fashioned codes of professional condiet 10 emphasize the role and
importance of civility in the legal profession,’” In addition, courts, both
state and federal, are lakmg fhc time 1o identify and reprlimand uncivil
behavior in judicial opinions.*® On the lecture circuit, civility ltas become
& popular topic;’’ several organizations, such as the American lons of
Court, have been formed to promote civility and ;}rofcssxomllsm. And
many within the practice are pleading for the return of civility.”® These
codes, opinions, articles, and groups demonstrate the value of civil
behavior and the desire of the majority to cultivate this characteristic,

There are good reasons to support the efforts of those who stress
civility in the practice as it Is quite clear that zealous advocacy, success,
and civility are not incompatible—indeed, they are complimentary. For
cxample, it has been noted by many that civil behavior “secure[s} the just,

one's rights.
Furthermore, the expectations for fawyers are as averwhelming as these tasks are

endless. When the situation seems hopeless, the lawyer must provide hape, When

the world seems f{lawed, the lawyer must provide justice.  When the work is

complex, the lawyer must provide pecfection. When the work is routine, the Tawyer

must make the client feed special. When the client is objectionable, the lawyer must

make the client (rel accepted. Our public demands iategrity. Out colleagues are

paid to combat us. As layer piles upon layer, any lawyer is going 1o want te sceeam,

“Encugh alrcadyi™
Calvin G.C. Rang, Eyelng the Circle: Finding o Place for Spirimallyy @n a Lew Schaol Ciinic, 35
WILLAMETTE |.. REV. 241, 220475 (1699) {quoting Randy Lee, The lmmutability of Faith and the
a\'ecemr) of Action, 66 FOREhANM L. REV, 1455, 115859 {1998)).

¥ See Wilkins, supra note 2, a1 31,

“ See MOBEL CODE OF PROF'L RESPONSIDILITY, avatlable a htip:fiwaww. abanet org/epr.profeode
s.hiett (March, 2004}

" “Nearly eight years have passed since the Cemnitiee on Civitity of the Seventh Federal
Judicial Clmm issued ks final report Since thén tivility has been a popular topic on the fegal fecture
gireyil ... Aspen, supra note 19, at 1049,

W Gps generally Buchanan, supra nole 25,
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speedy, and inexpensive determination of every action™’ and “fosters

respect for other[s], promotes cooperation, institls a sense of community
[and] makes relationships better,”® thus “[enhancing] both the dail
experience of lawyers, and the reputatlon of the bar as a whole . . . .”
Civil behavior benefits the lawyer and the client as altorneys build
reputations before tribunals in which they practice,”’ Ultimately, civility
enhances the public's trust in the strength and intcgrity of the judicial
process.”

Most importantly, civillty is considered by many to be the measure of a
true professional,  Consider the value that many well-known and
accomplished individuals within the profession have placed on civil
behavior, Justice Anthony Kennedy remarked that “[civility] is the mark
of an accomplished and superb professional . , . ."™' And Judge Rhesa
Hawkins Barksdale of the Fifth Circuit has stated that “[civility] is the
mark of a true lawyer—a true professional,”**

To be or not to be: according to these scasoned professionals, ¢ivility is
the ultimate question.

V, CONCLUSION

Having identified the unique position of the young attemey, it is
imperalive that young lawyers be cognizamt of the civility crisis that
plagues the profession, Despite the pressures new allorneys face in an
increasingly uncivil landscape, pursuing a career founded on courtesy
benefits both their own goals and the aims of our judicial system, Without
civillty, everyone suffers—attorneys, clicnts, and, most impartantly, the
integrity and strength of the process at every stage. if new members of the
bar are apathetic about the civility dilemma, we will see only n continued

T FPED R, CIV, P, 1; see atin Sofla Adrague, “"Rambo " Siyle Liigation In the Third Midlenstium—
The End of an Eva?, 37 Hous. Law, 22 (2000) (“Practicing civility is olse the most ¢fiicient and
economical way to litigate cases ™).

® Janed Stidman Eveleth, Where Has Civility Gone?, 36 Mp. B.J. 2, 10{2003).

* See Wilkins, supra note 2, al 31, 1115 well documented that the “win-at-all-cost™ spproach has
direcity conlributed to the high dissatisfaction rates amongst sitomeys. See Susan DhicofF, Lawyer,
Know Thyself: A Review af Emplrical Researcir on Attorney Atiribiies Bearlng on Professionalism, 46
AM. UL L, REY. 1337, 134546 (1997}, Funhermore, uncivil behavior has beea Jitectly Lied to the
negative public pereeption of 1he fegal profession, society’s pessimistic view of lawyers as avwhole, and
the delaying of denying of justice. Id; see alto Canady v, Etbe Lleckiromedizin GMBIL, 307 F. Supp.
24 2(D.D.C. 2004).

1 See Fricdman, supra note 3, at 193-91 {noting that fawyers “offer to the clieats their own
professional reputations and Lhe inlegrity and credibility with the cotuts thal they have esiablished over
time").

} N. Lee Cooper & Steven F. Humphreys, Beyond the Rules: Lawyer Image and the Scope of
Professionalism, 26 Cuna. L, Rev. 923, 935 {1996) ("[Uncivil behavior] is absolutely teerible for the
public image of lawyers and brings with it fthe issues] that accompany low public regard Tor lawyers
omd lack of confldence in the justice syslem ™)

H Anthony M. Kennedy, Law and Betief, 34 TRIAL 23,25 (1998)

% See Barksdale, fupra note 4, at 377,

211

Page 221 of 427


rquealy
Typewriter
211


40 CONNECTICUT PUBLIC INTEREST LAY JOURNAL |Vol. 5:¢

decline in civility and frustration of the legal process.®

To be or not to be: young altorneys, ask yourselves the question, lest
you perpetunte Hollywood’s version of dispute resolulion, For “Rambo
may succeed in the theater, but he self-destructs In the courtroom,””

* See, e.g., Fronk X, Neuner, Jr,, Profestlonalism: Charting a Different Course of the New
Millznniun, 73 TUL. L, Rov, 2041, 2046 (1999) {neting that “incivilty is contagious™).

*" Thomas M. Reaviey, Ramba Lisigotors: Pining Aggressive Faciies dgatnst lagal Ethies, 17
Peep. L. Rev. 637, 655 (1590),

212 Page 222 of 427


rquealy
Typewriter
212


RETURN TO TABLE OF CONTENTS

#ADVOCATE Sk FALL 2012 2

ETHICAL ISSUES FOR LAWYERS INVOLVING THE INTERNET

BY FLLEN EIDELBACH PITLUK

i. Introduction
The use of the Internet for the practice of law falls into two
categories, and can be summarized rather succinctly for
purposes of disciplinary liability as:

A. Commercial speech (e.g., online advertising and
solicitation)

B. Noncommercial speech (e.g., educational blogs,
political discourse, and online information that is specifi-
cally exempted by Texas Disciplinary Rule of Professional
Conduct 7.07(e), which does not have to be reviewed by
the State Bar of Texas Advertising Review Committee),

Most practitioners seem primarily concerned about complying
with the advertising and solicitation regulations under Part
V1l of the Texas Disciplinary Rules of Professional Conduct
{TDRPC). However, as technology continues to develop, what
once was said in private may easily be a pubiic conversation
with disciplinary repercussions.

As aresult, several rules outside of the Part VI advertising and
solicitation regulations may be implicated in noncommercial
speech, such as confidentiality (TDRFC 1.05); candor towards
the tribunal (TDRPC 3.03); trial publicity (TDRPC 3.07);
truthfulness in statements to others (TDRPC 4.01); respect for
rights of third persons (IDRPC 4.04); and conduct involving
dishonesty, [raud, deceit or misrepresentation (TDRPC 8.04(a)
(3)), to name a few.

This article covers electronic media which includes traditional
advertising, such as television, radio and websites; but also
encompasses social media’, weblogs (more commeonly called
“blogs™ and other trends.

Finally, to put this article in perspective, it is important to
provide the following information:

A. The opinions expressed in this article are solely the
author’s and not those of the State

Bar of Texas.

B. The purpose of this article is to inform the reader of
disciplinaty liability (and not malpractice liability), which
may be implicated through the use of the Internet.

213

H. Commercial Speech

A. What is Commercial Speech?

Commercial speech is defined as speech whose purpose is
to “propose a commercial iransaction,” or more broadly, as
speech “related solely to the economic interests of the speaker
andits audience.” See Texans Against Censorship, Inc, v, State
Bar of Texas, 888 F.Supp. 1328, 1342 (E.D. Tex. 1995). The
U5 Supreme Court has said, “[i]t is now well established
that lawyer advertising is commercial speech and, as such,
is accorded a measure of First Amendment protection.” Fla.
Bar v. Went For It. Inc, 515 U.S. 618, 623 (1995); see also
Neely v. Comm'n for Lawver Discipline, 196 SW.3d 174, 181

{(Tex. App.—Houston [Lst Dist] 2006, pet. denied)(citing
Went For It, Inc.).

Part Vil of the TDRPC governs the commercial speech
of lawyers as it relates to obtaining employment for legal
services. I the lawyer is acting in the capacity of a teacher,
real estate agent or other professional and solicits or advertises
nonlegal services, the Part VII disciplinary rules do not apply.
See Texans Against Censorship, 888 F. Supp at 1342, see also
Neely, 196 SW.3d at 181 (‘For a legal communication to
be subject to [Part V11, it must be commercial speech that
proposes professional employment by suggesting ‘{tlo the
public, or a specific individual, that the lawyer's professional
services are available for hire.”).

Comment 1 to TDRPC 7.02 says:

The Rules within Part VIl are intended to
regulate communications made for the purpose
of obtaining professional employment. They
are not intended to affect other forms of speech
by lawyers, such as political advertisements or
political commentary, except insofar as a lawyer’s
efforts to obtain employment is linked to a matier of
current public debate. (Fmphasis added).

As the comment suggests, sometimes commercial and non-
commercial speech may be combined in one communication.
In those instances, the court will look at the communication
in its entirety.

For example, in Texans Against Censorship, plaintiffs alleged

the lawyer’s newsletter (which was not an online version
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in this case) “inextricably intertwined” commercial and
noncomnerciak speech. The court found it should be treated
as commercial speech as a whole, because the newsletter
contained language that began with “A Message from Lawyer
Adler...” and ended with:

“TELL YOUR FRIENDS ABOUT US

No one expects them, but accidents do happen.
If someone you know has been injured, we can
help. At the Law Offices of Jim S. Adler, we've
helped thousands of people get compensated
for their injuries. Please give our toll-free
number to someone who might need our
services...We thank you for your past support
and are ready to belp you again.”

Texans Against Censorship, 888 F, Supp. at 1345-46,

In spite of the newsletter’s content on consumer and public
safety, the court determined the newsletter was commercial
speech as a whole. In other words, a communication cannot
masquerade as noncommercial speech if its true purpose is
to gain professional employment for the lawyer.

The court said, “the Supreme Court has determined that
linking commercial speech to issues of public concern does
not controvert otherwise commercial expression into noncom-
mercial speech” Id. at 1346 (quoting Bolger v. Youngs Drug
Products Corp., 463 11.5. 60, 66-67 (1983)).

TDRPC 7.04. Both e-mail solicitations and websites must
be reviewed by the State Bar of Texas Advertising Review
Department (which is under the purview of the Advertising
Review Committee) pursuant to TDRPC 7.07. For simplicity,
the Advertising Review Department and the committee will
simply be referred to as the ARC in this paper.

B. Live Chat Rooms

Internet communications initiated by a lawyer {or someone
acting on his or her behalf) which cause a prospective client,
who has not sought the lawyer’s legal advice, to be contacted in
a live, interactive manner are prohibited by TDRPC 7.03.
Lawyers who communicate in live chat rooms cannot do so
if it is prohibited by any of the factors set forthin 7.03(a). For
example, a lawyer (or a person acting on his or her behalf)
cannot promote the lawyer's legal services in a chat room for
grief support if the purpose of that communication is to obtain
employment in a wrongful death suit or probate matter. The
ARC does not review these communications, because they
are prohibited. However, since anyone may file a grievance
against a Texas-licensed lawyer, online communications that
violate the TDRPC may result in a disciplinary proceeding?

C. E-mail

E-mail is a standard tool for business communications with
existing clients. However, e-mail sent to prospective clients
{(and not requested by the prospective client) to solicit profes-
stonal employment must meet several requirements under
TDRPC 7.05. In addition to the word, "ADVERTISEMENT,”
the e-mail (1) shall not reveal the

It found that nothing kept Lawyer
Adler and his law firm “from distrib-
uting the noncommercial information
in the newsletters separately from the
commercial information.” Id. at 1346.

As aresult, an electronic stand-alone
newsletter sent to prospective clients
by e-mail, or which is not linked 1o a

As a result, an electronic
stand-alone newsletter sent to
prospective clients by e-mail, or
which is not linked to a firm’s
website, could also be viewed as
commercial speech based on the
entirety of its content.

nature of the prospective client’s
legal problem in the subject line, (2)
shall not resemble legal pleadings or
other legal documents, and (3) shall
explain how the lawyer obtained the
prospective client’s e-mail address, and
whether “such contact was prompted
by a specific occurrence involving the
recipient of the communication or a

firm’s website, could also be viewed

as commercial speech based on the entirety of its content. i
the electronic newsletter is commercial speech, it will need to
comply with the advertising rules. See, e.g,, Gonzalez v. State
Bar of Texas, 904 5W.2d 823 (Tex. App.—San Antonio 1993,
writ denied) (lawyer disciplined for mailing letters that did
not comply with the requirements for written solicitation).
TDRPC 7.05 requires, for example, e-mail solicitations to state:
“ADVERTISEMENT" in the subject portion of the e-mail and
again at the beginning of the text. H the newsletter is part
of a website, then the website must follow the regulations in

family member of such person(s).”?
[7.05(b)(2)-(5)l. There are other requirements in TDRPC 7.05
as well, such as the lawyer (or a lawyer in the firm) reviewing
and approving in writing a copy of the e-mail solicitation.
[7.05@)]. A record of the solicitation must be kept for four
years after dissemination. [7.05(e)].

Exceptions to regulations described in 7.05(b) & (c) are listed
in 7.05(f). For example, e-mail solicitations to prospective pro
hono clienis do not have to comply with 7.05(b) & (c), nor
do they have to be filed for approval with the ARC. [7.07@)].
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However, 7.05(z) lists other requirements and prohibitions, such
as rules about the lawyer’s certification and practice area. * A
copy of the e-mail solicitation must be filed with the ARC
pursuant to TDRPC 7.07 unless it [alls under an exemption
as described in Paragraph 11, E.

Lastly, it should go without saying that e-mail spamming and
phishing are prohibited by other law 3

D. Public Media: Websites, Online Video-Sharing, Internet
Banners and Pop-Up Ads, and Mobile Phone Applications
Law firm websites, online video-sharing for purposes of
obtaining employment, and Internet banner and pop-up
ads are considered public media under the ARC’s Internal
Interpretative Comments 1, 9 and 17. As a result, they must
follow the regulations in TDRPC 7.04 and filing requirements
under TDRPC 7.07 unless they fall under the exemptions listed
in 7.07(e). TDRPC 7.07(e) is discussed later in section I1.E.

TDRPC 7.04 is an extensive rule. For the sake of brevity,
wehsites, online video-sharing and Internet ads are simply
referred to hereafter as “advertisements.” Because 7.04isa
long and technical rule, the reader should take time to read
the rule. The ARC website is also very helpful.

Generally speaking, TDRPC 7.04(a) covers lawyers advertising
as specialists when licensed in particular practice areas for
patents, trademarks, and intellectnal property; listings for
certain lawyer referral services; and listings or announcements
in legal directories and newspapers.

TDRPC 7.04(b)(1) requires that at least one lawyer who is
responsible for content of the advertisement be listed in the
ad itself. TDRPC 7.04(b)(2) states the conditions for saying a
lawyer is a specialist in an advertisement. Paragraph () orders
that the statements required in paragraph (b) be conspicuously
displayed and in easy to understand language, TRDPC 7.04(d)
gives a nonexhaustive list of advertising media.

Other requirements of 7.04, without covering the whole rule,
say that the lawyer or firm must review the advertisement
and have a lawyer approve it in writing; must keep a copy
or recording of the advertisement for four years after its dis-
semination, inchiding when and where it was used; requires
lawyers to portray themselves in advertisements and not
use actors; must disclose information about fees and give
specific information about principal and branch offices; and
sets conditions on sharing advertising costs between lawyers
who are not in the same firm.

215

1. Websites

The ARC's Internal Interpretative Comment 17 defines
“website” and states that the website’s “intended initial access
page” (synonymous to the “home page™ shall include:

(1) the name of the lawyer or law firm responsible
for the content of the site;

(2) if areas of law are advertised or claims of
special competence are made on the intended
initial access page or elsewhere on the site, a
conspicuously displayed disclaimer regarding
such claims in the language prescribed at Rule
7.04(b); and

(3) the geographic location (city or town) in which
the lawyer or law firm’s principal office is located.
Publication of a link to a separate page bearing
the required disclaimer or information required
by Rule 7.04(h) does not satisfy this requirement ®

Two copies of the home page must be filed with the ARC.
Submission applications and submission procedures are at
the ARC home page on the State Bar of Texas website.

Of course, the website must also meet the requirements of
TDRPC 7.02, such as truthfulness about the lawyer’s services,
past suiccesses, comparisons with other lawyers, etc. See
TDRPC 7.02{(a)-(d). A Texas criminal defense lawyer was
disciplined for conient that appeared on his website www.
dwibadass.com. In a narrative featured on the website
describing his own trial proficiency, the lawyer asserted that
he would never allow his clients to plead guilty in order to
avoid jail time, referring to other lawyers who did this as “plea
mill” lawyers. The disciplined lawyer then went so far as to
identify one such “plea mill” lawyer by name, stating that
was why “God, or Satan, made [the other lawyer]” Commn
for Lawyer Discipline v. Adam Reposa, No. A0040012358
(combined with evidentiary case no. A01200811967 and
adjudicated by Evidentiary Panel 09-1, Travis County, Tex.
Feb. 2, 2010, resulting in a three-year fully probated suspen-
sion) (lawyer violated TDPRC 4.04(2) & 7.02(a)(4).

2, Online Video-Sharing

The ARC reviews videos shared on Internet sites like YouTube,
MySpace and Facebook. If the video is part of the law
firm’s website, it does not need to be filed separately from
the website ARC submission. TDRPC 7.04 alsc applies to
online video advertising, since it is in the public media on
the Internet.
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3. Internet Banners and Pop-Up Ads

ARC Internal [nterpretative Comiment 17 states that:
An image or images displayed through the vehicle
of an electronic communication is an advertisement
in the public media if the ad describes a fawyer or
law firm’s practice or qualifications, whether viewed
independently or in conjunction with the page or
pages reached by a viewer through links offered by
the ad (“rarget page”). The content of a web-based
display or banner ad will be viewed in conjunction
with the target page.

Consequently, TDRPC 7.04 applies to these Internet adver-
tisements, too, which include banner ads, pop-up ads and
advertising that may frame, or appear in or around a blog.
If the ad content only has the information listed in TDRPC
7.07(e)1), it is exempted from the filing requirement with
the ARC. Keep in mind that if the Internet ad is connected
to the law firm’s website, it can be reviewed as part of the
website under one submission and one filing fee to the ARC.

4. Mobile Phone Applications

Mobile phone applications developed by law fixms can vary
in content from being strictly educational to encompassing
both advertising and educational materials. {Section 1. C.
of this paper discusses online communication for the purpose
of educating a layperson.) The law firm's mobile phone
application may also have the lawyer's name, address, phone
number, types of credit cards accepted and other exemptions
under TRDPC 7.07(e), which remove it from the ARC filing
requirement. Exemptions are discussed in more detail in
the next section. But remember, if commercial speech is
combined with the educational material in the mobile phone
application, then it is an advertisement and subject to ARC
filing (TDRPC 7.07) and a fee for reviewing it.

A recent conversation with the State Bar’s Advertising Review
Department indicates that lawyers are submitting their mobile
phone applications for review. Although these submissions
have increased, they remain a relatively small percentage
of the advertisements reviewed by the department. The
advantages of this type of marketing include attracting new
clients, and improving the collection of information and evi-
dence to support the prospective client’s legal matter. In this
sense, the mobile phone application serves a unique purpose,
making it a highly adaptive marketing tool. See Tousignant,
Kristi, Lawyers Use Smartphone Apps to Market Themselves, THE
DalLy RECORD OF BALTIMORE, June 6, 2012, hitp;/baltimore,
chslocal com/2012/06/06/lawyers-use-smartphone-apps-to-
market-themselves/.

E. Exemptions from Filing Requirements with the
Advertising Review Committee

After all of this information on what commercial speech must
do to conform teo the advertising rules, it is welcome news that
there are some exceptions. TDRPC 7.07(¢) lists those excep-
tions, or exemptions, to the ARC filing requirements. Rule
7.07(e) is two-pages long and leaves plenty of leeway for what
is sometimes referred to as a “tombstone” ad. Additionally,
online recognition by charities does not have to be filed with
the ARC. See Tex. Comm. on Prof'l Ethics, Op. 548 (January
2003} and TDORPC 7.07(eN2) (both are available at the ARC
home web page).

TDRPC 7.07(e) says that advertisements which include the
exempted information in the list below do not have to be
filed with the ARC. However, the ads must meet the other
requirements of 7.02 and 7.04, such as truthfulness about the
lawyer’s services, past successes, etc. See TDRPC 7.02(a)-(c}
and, where applicable, TDRPC 7.04 (a)-(c).

7.07(e}1) exempted information includes:

1. Name of the lawyer/s or law firm

2. Office address

3. Phone numbers and fax numbers

4. Electronic e-mail and web addresses

5. Links to other websites

6. Particular areas of the law the lawyer/s or law
firm specializes in or possesses a particular area
of competence

7. Areas of law to which the lawyer/s or law firm
limits the practice

8. Date of admission to the State Bar of Texas or
other jurisdictions, including federal courts

2. Foreign language ability

10. Office hours

11. Acceptance of credit cards

12. Acceptance and identification of prepaid legal
plans

The rest of 7.07(e) deals with the types of commercial speech
which are exempted, such as;
1. Advertisements in the public media that identify
the lawyer/s or the law firm as a contributor to a
specific charity, public interest program or other
activity and contains no other information other
than the law office’s location. [7.07(e)(2)]
2. Listing in a regularly published law list. [7.07()(3)]
3. An announcement card (including one sent by
e-matl) stating new or changed associations, new
offices, or similar changes relating to a lawyer or
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firm, or a tombstone professional card. [7.07(e)(4)]
4. A newsletter, whether written, digital, or elec-
trenic that is sent to;
a. current or former clients;’
b. other lawyers® or professionals; or
c. members of a nonprofit organization, pro-
viding the organization meets the conditions
stated in Rule 7.07(e)(5)ili). For example, the
organization’s primary purpose is not to provide
legal services to its members, nor does it derive
financial benefit from the lawyer who provides
its members legal services, [7.07(e){5)]
5. A“solicitation communication” that is not based
on a particular past occurrence or event (or series
of past occurrences or evenis), or concerned with a
prospective client’s particular legal problem. [7.07(e)
(6)] In other words, a communication that has all
of the exempted information in Rule 7.07(€){1),but
is under the heading of “Were you injured in a car
accident?”, or “Have you been arrested?” does not
comply with this exemption.
6. A “solicitation communication” which is not
motivated by the lawyer/s pecuniary gain (.e., pro
bono legal work). [7.07(e)(7)]
7. And lastly, if a prospective client requests the
“solicitation communication” from the lawyer, it
is exempted.

Regarding social media sites, the ARC’s Internal Interpretative
Comment 17 states that “[llanding pages such as those on
Facebook, Twitter, LinkedIn, etc. where the landing page is
generally available to the public are advertisements. Where
access is limited to existing clients and personal friends, filing
with the Advertising Review Department is not required.”

F. Domain Names

TDRPC 7.01 prohibits law firms from using trade names.
Additionally, TDRPC 7.02(a) says that a lawyer “shall not
make or spensor a false or misleading communication about
the qualifications or the services of any lawyer or law firm,”
and then proceeds to list communications that are false
or misleading. For example, 7.02(2)(3) prohibits creating
unjustified results. Consequently, a domain name such as
www.iWINcases.com would be prohibited.

G. Jurisdictional Disclaimers in Internet Advertising

Because many states have disciplinary rules pertaining
to advertising on the Internet, and jurisdiction over such
advertisements reaching residents of their states, it is
prudent to use a disclaimer that the ad is intended solely

for residents of Texas, or persons seeking representation
in Texas. Of course, if you are licensed in federal court or
other state jurisdictions, adjust your disclaimer accordingly.
It is important to check the disciplinary rules in each state
in which a lawyer is licensed in order to comply with that
state’s advertising regulations.

In addition, the lawyer may want to disclaim forming a
lawyer-client relationship over the Internet, unless it is his
or her intent to do so. The TDRPC do not require a lawyer
to make a jurisdictional or nonclient disclaimer., These
are simply suggestions that may protect against potential
disciplinary lability in Texas and other states.

H. Advertising Review Committee Information is on the
State Bar of Texas Website

The Internet link to the ARC is hitp://www texasbar.com/
adreview/. Additional contact information is follows for the
reader’s convenience.

Advertising Review Committee’s Contact Information;
Phone number: (800) 566-4616
Fax number: (512) 462-7399

Mailing address
If using the US Postal Service:

Advertising Review Committee
State Bar of Texas

PO Box 12487

Austin, TX 78711-2487

If using another delivery service:
Advertising Review Committee
State Bar of Texas

1414 Colorado St., 5th Floor
Austin, TX 78701

tHI. Noncommercial Speech

A. What is Noncommercial Speech?

Noncommercial speech is afforded greater First Amendment
protection than commercial speech.  See Texans Against
Censorship, 888 F. Supp. at 1341. For example, noncom-
mercial speech ray involve debate about matters of public
concern, or political discourse. It includes a wide range of
expression that is not commercial in nature,” and perhaps
more importantly for purposes of this paper, it isnot regulated
by Part VII of the TDRPC.

However, it is wishful thinking that noncommercial speech
of a Texas-licensed lawyer is not also governed by the dis-
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ciplinary rules. As aresult, examples of lawyer misconduct
through case law and various articles will be used 1o illustrate
disciplinary liability in the context of noncommercial speech.
The TDRPC rules are given for each item in the section below
to aid the reader in understanding which Texas disciplinary
rules would likely apply if similar conduct occurred in this
state, These lessons from the Internet are purely illustrative
and do not state an opinion as to whether or not a grievance
panel would find professional misconduct based upon the
same fact patterns.

B. Lessons from the Internet

1. Alawyer in Minnesota is disciplined for sending an e-mail
to a witness in a disciplinary proceeding, asking the witness
not to testify against another lawyer. In re Soronow, 694
NW.2d 556 (Minn. 2005).

Applicable TDRPC 3.04(g) ~ A lawyer shall not ask a person
other than a client to refrain from voluntarily giving relevant
information to another party unless....

Applicable TDRPC 8.04(a)(4) — A lawyer shall not engage in
conduct constituting obstruction of justice.

2. A juror was dismissed from a securities fraud case after
disclosing the juror had read lawyer Robert Grime's'® blog
about the trial. The Wall Street Journal article said, “Grimes,
who is posting up-to-date detailed reports on the trial at
his firm’s website, was reportedly hired to write the blog
by a law firm involved in some of the civil litigation arising
from lone of the parties] meltdown, but Grimes declined to
identify the firm.™!

Applicable TDRPC 3.07(a) - In the course of representing a
client, a lawyer should not make an extrajudicial statement. ..
disseminated by means of public communication if... it will
have a substantial likelihood of materially prejudicing an
adjudicatory hearing. A lawyer shall not counsel or assist
another person to make such a statement.

3. A temporary prosecutor wrote on his blog that “opposing
counsel was ‘chicken’ when she asked for a continuance,
directly alluded to her with some posting titles cbscene
enough that the judge did not repeat them.” In this case,
the judge read the temporary prosecutor’s personal blog.
Applicable TDRPC 4.04(a) - In representing a client, a lawyer
shall not use means that have no substantial purpose other
than to embarrass, delay, or burden a third person. ...

4. In Pennsylvania, a lawyer was disbarred for falsely accusing
a judge in an Internet “press release” of such offenses as the
criminal alteration of recorded court proceedings, subornation
of perjury by an officer of the court, and harboring criminal
conduct. The lawyer had made these accusations repeatedly,
which he knew to be false, not only on the Internet, but in
the local newspaper and through pleadings and letters to

vatrious officials, Office of Disciplinary Counsel v. Wrona,
008 A.2d 1281, 1285, 1288 (Pa. 2006).

Applicable TDRPC 8.02(a) — A lawyer shall not knowingly
make false statements, or with reckless disregard for their
truth. .. about the qualifications or integrity of a judge....
Applicable TDRPC 8.04{a)(3) — A lawyer shall not engage
in conduct involving dishonesty, fraud, deceit, or misrep-
resentation.

NOTE: Some lawyers have improperly used their Facebook
pages and blogs to name call and criticize judges, and a
few, as shown here, have been disciplined for professional
misconduct.'?

5. An IMinois lawyer was disciplined for disclosing con-
fidential client information in her personal blog, because
the fact patterns of her clients’ cases were thinly veiled.
In the blog, her clients were often referred to by their first
name, derivatives of their first name, or even by their jail
identification number, The lawyer, who was an assistant
public defender at the time, also called one judge whom she
practiced before “Judge Clueless” and made remarks about
a client who lied to the court. In re Peshek, M.R. 23794, 09
CH 89 (May 18, 2010).1

Applicable TDRPC 1.05(b)(1) ~ A lawyer shall not knowingly

reveal confidential information of a client or former client. ...
_Applicable TDRPC 3.03(b) - If a lawyer has offered material
evidence [to the court] and comes to know of its falsity,. .. the
lawyer shall take reasonable remedial measures, including
true disclosure of the facts [to the court if the client will not
take corrective steps after being so advised by the lawyer].
See Comment 13 to TDRPC 3.03,

Applicable TDRPC 8.02(a) — A lawyer shall not knowingly
make false statements, or with reckless disregard for their
truth... about the qualifications or integrity of a judge. ...

6. A Texas lawyer lied about the reasons she needed a
continuance, which the judge granted. However, the judge
discovered that the lawyer’s reasons for a continuance were
not completely true when she viewed the lawyer’s Facebook
page and discovered she had been drinking and partying
heavily in spite of the relative’s death. When the lawyer
asked for a second continuance, the judge denied it and
told her why, 1°

Applicable TDRPC 3.03(a)(1} - A lawyer shall not knowingly

make a false statement of material fact or law to a wibunal.

C. Online Noncommercial Speech Serves Several
Legitimate Purposes

Lawyers who write legal blogs to educate the public
about a particular area of law serve an undisputed legitimate
purpose. There are many great legal blogs on the Internet,
which are useful resources for both laypersons and lawyers.
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The lawyers who write these blogs improve their writing
skills, build a reputation for being knowledgeable in a certain
area of law, and stay current with developments in case law
and legistative changes. The ARC’s Internal Interpretative
Comment 17 states that “[bllogs or status updates consid-
ered 1o be educational or informational in nature are not
required to be filed with the Advertising Review Department.
However, lawyers should be careful to ensure that such post-
ings do not meet the definition of an advertisement subject
to the filing requirements”

Political speech also informs through debate and discussion.
In State Bar of Texas v. Semann, *® the court of appeals reversed
a disciplinary sanction against a lawyer who criticized a
judge as being a “midget among giants” in comparison to
other criminal court judges. The court found the statement
was not made with falsity or reckless disregard for the truth
about the qualifications or integrity of the judge. See id.”
The court in Semann wrote:

It is recognized that persons who make deroga-
tory statements about public officials, including
judges, are protected by the First and Fourteenth
Amendments of the United States Constitution from
imposition of civil and criminal liability, unless the
statement is made with knowledge that it is false or
with reckless disregard of whether it is false or not.
1d. at 432.

V. Ceonclusion

The best prevention regarding disciplinary liability and
oniine noncommercial speech is to behave like a professional.
Remember what is said online generally stays online and may
be used against you. Familiarize yourself with the Texas
Disciplinary Rules of Professional Conduct, and if you need
advice on the rules or ethics opinions, call the State Bar of
Texas Ethics Helpline at 1-800-532-3947 for nonbinding,
nonconfidential advice from an ethics lawyer.

Ellen Fidelbach Pitluk is an ethics attorney with the State Bar of
Texas Office of Chief Disciplinary Counsel. She advises attorneys
on the Texas Disciplinary Rules of Professional Conduct, Texas
Rules of Disciplinary Procedure and ethics opinions issued by the
Professional Ethics Committee. Ms, Pitluk received her law degree
from St. Mary’s University School of Law. %

1 “Social media appears in many forms, including e-mail, blogs,
online forums and message beards.. Examples of social media
applications that facilitate professional and soctal networking include
Facebook, LinkedIn and, most recently, micro-blogs such as Twitter”

Nicole Black, Social media latest networking tool for lawyers, THE DALY

RECORD, posted July 7, 2008, available at http:/nydailyrecord.com/

blog/2008/07/07/50cial-media-latest-networking-tool-for-lawyers/,

* There is no standing requirement to file a grievance.

* See specific language of TDRPC 7.05 and comments which follow

the rule.

* The requirements of 7.05(a) must be met in addition to 7.05(h)-(e)

for most written e-mail solicitations.

3 Several federal and state laws apply to spam and phishing.

8 See the Appendix A for Advertising Review Committee links

to Interpretative Internal Comments, Frequently Asked Questions

and more.

7 Note comparison to TDRPC 7.03(a) regarding prohibiton

against in-person or telephone conversations.

¥ ARC Internal Interpretative Comment 1, Public Media Advertise-

ment (Nov. 1995) - A public media advertisement is an advertise-

ment broadcast or made available to the general public, such as

telephone Yellow Pages, newspapers or other periodicals, outdoor

display, the Internet, radio or television. Publications or information

disseminated primarily to lawyets, such as legal newspapers, legal
irectories, firm brochures mailed to other lawyers, and on-line

services provided to lawyers are not considered to be in the public

media, (Emphasis added).

® The author recognizes that this definition is barely sufficient

to describe the large body of First Amendment case law regarding

noncommercial speech.

0 Mr. Grimes is a lawyer in San Diego, California.

11 Dan Slater, Lawyers Blogging on Cases: Good or Bad?, W5} BLOGS

— LAW BLOG, posted May 1, 2008, available at http:/blogs.wsj.comy/

law/2008/05/01/law yers-blogging-on-cases-good-or-bad/.

12 Pam Smith, Judge Reprimands Temp Prosecutor for Personal Blog,

LAW.COM, posted April 28, 2006, available at hup://www.law.

com/jsp/law/LawArticleFriendlyjsp?fid=900005548887.

13 See generally Steven Seidenberg, Seduced: For Law-

yers, the Appeal of Social Media is Obvious. It's Alse Dan-

gerous,  ABA JOURNAL, posted February 4, 2011, available

at hetpi//www.abajournal.com/news/article/for_lawyers

the_appeal _of_social_media_is_obvious._its_also_dangerous/,

John Schwartz, A Legal Battle: Online Attitude vs. Rules of the Bar,

NY. TiMES, posted September 13, 2009, available at hitp/www.

nytimes.com/2008/09/13/us/13lawyers html.

1% See also Seidenberg, supra note 13; Schwariz, supra note 13.

15 Molly McDonough, Facebooking judge Catches Lawyer in

a lLie, Sees Ethical Breaches, ABA JOURNAL, posted July 31,

2009, available at hitp:/www.abajournal com/news/article/
facebooking judge catches lawvers jn lies crossing ethical

lines abachicago/; see also Seidenberg, supra note 13; Schwartz,
supra note 13.
16 State Bar of Texas v, Semann, 508 SW.2d 429 (Tex. App.—San
Antonio 1974).
7 See also Bruce A. Campbell, A Primer on What Lawyers Can Say
About Judges, TEXAS LAWYER, August 5, 2008, available at http:#
www.lawjobs.com/newsandviews/LawArticle jsp?id=1202423513

344&rss+newswire&slreturn=1&hbxlogin=1#.
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Federal Appeals Court Calls Out Michigan
Judge in Gun Case

Happy Carlock , The National Law Journal
June 11, 2015

Criticizing a federat judge who “belittled” a defense lawyer in front of a jury, a federal appeals
court this week granted a new trial in a Michigan gun case.

The U.S. Court of Appeals for the Sixth Circuit said U.S. District Judge John O'Meara’s
in-court comments about the defense lawyer, Marvin Barnett, “created an appearance of bias
that undermines the verdict,” The court also questioned the judge's reading of the definition of
reasonable doubt. (Read the appeals court ruling here.)

Barnett defended 2 man named Reginald Daniels, who was charged with gun crimes. A jury
found Daniels guilty on two counts—firearm possession and possession of a firearm with an
obliterated serial number—but the appeals court reversed the conviction and ordered a new
trial. Daniels had been sentenced to more than seven years in prison.

O’Meara, the appeals court said, at one point threatened sanctions against Barnett and
interrupted his withess-questioning, cafling it “flimfiam.” During closing arguments, Q'Meara
told Barnett to “shut up” and described his argument as mendacious, the appeals court said.
When Barnett began to challenge the government’s first witness, O'Meara called the
questions “draratic” and “irrelevant.”

“While any of these statements (or the several others cited by Daniels) might have been
harmless during sidebars addressing government objections, allowing the jury to hear these
numerous sua sponte statements created an appearance of bias that undermines the verdict,”
Sixth Circuit Judge Gilbert Merritt wrote for the panel. The court said the “remarks began with
the first witness and continued through to closing arguments. Some influence on the jury
seems inevitable.”

in an interview Wednesday, Barnett said: “It was unusual to see that type of conduct in district
court. I've never seen that before, except on a few occasions. But t do believe that the judge is
expetienced and fair-minded.”

O'Meara didn’t immediately return a message seeking comment left with his chambers in Ann
Arbor, Michigan,
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Shane Cralle, the assistant U.S. attorney assigned to the appeal, deferred comment to a
spokesperson for the U.S. Attorney’s Office for the Eastern District of Michigan. The office
didn’t immediately comment on the Sixth Circuit ruling. in court papers, the U.S. attorney's
office said the trial judge’s remarks didn't justify reversing the conviction.

“The district court did not exhibit bias or prejudice in its interactions with defense counsel. lts
comments, read in context, show the district court attempting to exercise its oversight function
and maintain focus on the issues in dispute despite the irrelevant and redundant questions of
defense counsel,” Cralle wrote in a brief. “While its comments may not have been ideal at
times, the district court did not act with such a high degree of antagonism fo deprive Daniels
of a fair trial.”

The panel judges reversed the conviction in part based on O’'Meara’s “improvised” instruction
to the jury about the definition of reasonable doubt.

After the trial and five hours of deliberation, the jury was hung. When one juror asked a
question about reasonable doubt, the judge declined to read through the instructions again.
He instead provided a summarized expfanation that said, in part, “there is noway a
reasonable person can come to the conclusion you need to come to, to in this case find the
defendant guilty of two charges.”

Merritt, writing for the panel, said “reasonable doubt is a difficuit standard to guantify, but it
attaches well before ‘there is no way a reasonable person can come to the conclusion’ that a
defendant is guilty.”

The appeals court remanded the case for a retrial, but the panel decided not to assign a new
judge.

“We do not know why these problems occurred, but we have no reason to believe they will
recur in the courtroom of this experienced and fair-minded judge,” the appeals court said.

Barnett, a criminal defense fawyer based in Detroit, said he does not think he will represent
Daniels back in the district court.

“It was very difficult to hear the comments from the court,” Barnett said. “ was heartbroken
because | was simply trying to do my job. You don’t want somebody convicted because of
comments from their attorney.”

Below: Read the Sixth Circuit ruling in United States v. Daniels.

Contact Happy Carlock af hcar!ock@afm. ¢om.

Copyright 2015. ALM Media Properties, LLC. All rights reserved.
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Best Practices for Legal Education

Legal Education & Civility in the Legal Profession

Posted on October 25, 2015 by dmaranville
A recurrent theme in current critiques of legal education is the need to develop lawyers with

interpersonal, mtrfn;gel."_ic,"rmlE and leadership knowledge, skills and values
//bestpracticeslegaled.albanylawblogs. org/2015/10/08/the-25-most-important-lawyering-skills-2/),

as well as the traditional analytical skills and doctrinal knowledge. (A significant portion of Chapter 6
http://papers. ssn.com/sol3/papers.cim?abstract_id=2637499), Teaching the Newly Essential Knowledge,
Skills, and Values in a Changing World in the recent volume Building on Best Practices

http.{www lexisnexis com/store fbooktemplate/productdetail. jsp?pageName=relatedProductsérskuld=sku-
us-ebook-03393-epub&catld=cat-US-ebook-epub&prodld=prod-us-ebook-03393-¢pub): Transforming Education in
a Changing World (Lexis 2015} is devoted to the what and how of teaching such topics.)

Opportunities to reflect on this theme abounded in early October, whenIhad the privilege of attending
the Civility Promise (http://www.robertsfund.org/) Continuing Legal Education seminar in Sovana, a
small hill town in southern Tuscany, Italy. Sponsored by Seattle University Law School. and Robert's
Fund, the seminar brought together fifteen attorney participants from diverse practice backgrounds.
They included a retired corporate attorney and managing partner of what is now a leading global law
firm, a retired trial court judge, and lawyers with criminal or civil litigation, or transactional practices in
both private and government settings.

Conceived by Paula Lustbader, teacher extraordinaire and emeritus professor of law at Seattle U. in
collaboration with Italian artist Sergio Tamassia, the seminar was co-taught by two exceptionally skilled
presenters: Tim Jaasko-Fisher, Senior Director of Curriculum and Programming for Robert's Fund,
formerly Assistant Attorney General and then Director of the University of Washington Law School
Court Improvement Training Academy, and Craig Sims, Chief of the Criminal Division of the Seattle
City Attorney’s Office.

The seminar identifies three pillars of civility: consciousness, community, and creativity. After fostering
each pillar within the group in a brilliantly executed mix of didactic, reflective, and creativity-facilitating
teaching methods, participants are challenged to take their learning into the profession,

Each participant was drawn to the seminar for their own personal reasons and several shared
compelling experiences — the opposing counsel whose business model was the shake down, the
ultimately unsuccessful malpractice suit based on the theory that an attorney approaching a case witha
collaborative mindset violated her duty to her dient, the former colleague who cracked under pressure
and - the ultimate case of incivility — murdered his opposing counsel. And all bemoaned the all-too-
common misconception that the adversary system is about behaving uncivilly, rather than developing
and presenting the most compelling arguments on the merits.
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'Concerns over incvility have led some jurisdictions to adopt mandatory dvility codes

(hitp://papers.ssrn.com/sol3/papers.cfm?abstract id=2302771) and help inspire the burgeoning

mindfulness (http://papers.ssrn.com/sol3/papers.cfm?abstract id=1465248) movement. Like the

profession, many law schools are pursuing mindfulness (htip://papers.ssrn.com/sol3/papers.cfm?
abstract id=2510469) for multiple reasons, including encouraging cvility

(http://papers.ssim.com/sol3/papers.cfm?abstract id=2374120\). Whether these efforts will be sufficient

to effect widespread change in individual attorney behavior and the culture of the legal profession
remains to be seen. But the Civility Promise seminar provided both incentive and fools for change. We
can also hope that it will inspire similar efforts in legal education.

Filed under: Best Practices, Best Practices & Curriculum, Best Practices for Institutional Effectiveness

Catalysts For Change, Teaching Methodology | Tagged: Add new tag, Best Practices and Curriculum;
Catalysts for Change | 2 Comments »

Providing Pro Bono Opportunities and Field Placements at
Private Firms

Posted on October 14, 2015 by Margaret Moore Jackson

Law schools working to provide students with substantial pro bono opportunities may look beyond
traditional public interest firms, legal services providers, or governmental agencies. The idea of allowing
students to assist in representing pro bono clients at private firms is appealing. What a great way to
encourage and expand the pro bono efforts of the local bar, while helping students

develop professionalism and an understanding of a lawyer’s responsibility to the community! Typically,
the bench and bar love the idea. Such programs could provide much-needed legal services to persons of
limited means, while reinforcing and modeling the importance of pro bono legal service.

But among the challenges to creating these programs at for-profit firms is the need to clearly distinguish
such arrangements from an employment relationship. Similar issues arise when law schools explore the
possibility of field placement programs at for-profit firms. Cautious directors of field placement and pro
bono programs have been watching these issues develop, as the U.S. Department of Labor

(http://www.americanbar.org/publications/governmental affairs periodicals/washingtonletter/2013/sept
and the ABA (hitp://'www.americanbar org/news/abanews/aba-news-
arch1ves{2013{07(aba asks dol forass htm ) have traded correspongence

in an effort to provide c]anty

Recent federal court decisions have cast doubt on whether the DOL’s interpretation of the issue will be

followed. In Schumann v. Collier Anesthesia (ht;ps //scholar, google cog_l[scholar case?

case=7952052026298324766 &
the Eleventh Circuit sided with a prior ruling by the Second Circuit, putting aside some of the congerns
of the DOL. As reported in the National Law Journal:
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" On September 11, 2015, the Eleventh Circuit became the first appellate court to address the standard
for lawful unpaid internships since the Second Circuit’s ruling in Glatt et al, v, Fox Searchlight
Pictures, Inc. et al. (http://www natlawreview.com/article/second-circuit-adopts-highly-
indjvidualized-pti -beneficiary-test-unpaid-intern-I) The new decision adopts the Glatt test and
reasoning wholesale, and provides helpful guidance on applying the Glatt factors, The case also
strengthens the trend away from relying on the DOL’s Fact Sheet 71
(http:/fwww.dol.gov/whd/regs/compliance/whdfs71 htm}, which purports to provide restrictive
guidance on unpaid internships. ....

Echoing the Second Circuit in Glatt, the Eleventh Circuit disagreed with the SRNAs and rejected the
DOL's six-factor test. As a threshold matter, the court noted that because the six-factor test is not a
regulation it is only due deference “proportional to its power-to persuade.” The court “[did] not find
it persuasive.”

Does this change anything? Now what?

We want to provide opportunities for students to participate in well-structured field placement
programs and for them to engage in introductory pro bono work, Private firms are perhaps not the best
place for this, but many law schools need to see whether somehow it can be made to work — serving the
educational needs of the students while improving the provision of pro bono legal services.

Filed under: Uncategorized | 2 Comments »

The 25 Most Important Lawyering Skills?

Posted on October 8, 2015 by Ben Bratman

In discussing bar exam reform in my earlier post, I referenced the results of this job analysis survey
{http://www.ncbex.org/pdiviewer/?file=%2F dmsdocument%2F55) of newly licensed attorneys. The
attorneys, all in practice for three years or less, were asked to rate the significance to their jobs of various
ekills or abilities (e.g., legal reasoning, organizational skills, written communication} and various
knowledge domains {e.g., Rules of Evidence, Contract Law, Rules of Civil Procedure). Ever since I first
saw the results, I have been taken with one particular statistic: The respondents rated 25 different skills
or abilities as more significant to their jobs than the highest rated knowledge domain.

After the results came out, I looked more closely at these 25 skills and organized them into five broader
skill categories: (My chart, which includes all 25 skiils and each one’s average rating on a scale of 1 to 4,
is below.) I then led a discussion on the importance of all of this to legal education at a legal writing
conference last spring. Some of the colleagues in attendance offered insightful and practical comments
thatI'd like to share here.

One suggested that the 25 skills are a good starting point for formulating a new course to satisfy the
ABA’s expanded practical skills requirement in the new Standard 303(a)(3). Others suggested that my
chart, or something akin to it, could be a means for identifying and measuring learning outcomes for
“other professional skills needed for competent and ethical participation as a member of the legal
profession” under Standard 302(d), or additional learning outcomes under Interpretation 302-2.
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' I'hope that many in legal education will find this chart, my colleagues’ ideas, and the overall SUrvey
results to be valuable tools. And, if anyone has feedback on how to revise the chart to make it a more
useful tool, please get in fouch,

C ee . Project . .
Communication Analysis Research | Management Professionalism
:Zﬁif:nic tion f:::cf:;z ;sdiltl:f & Computer Paying attention | Professionalism

& P skills 3.28 to details 3.67 3.58
3.77 3.55
Synthesizing facts Electronic Using office
Listening 3.60 & law 3.55 ;e:garchmg technologies 3,56 Judgment 3.29
Oral I eoal reasonin | Fact gathering | Knowing when to
communication 3 5% 5 & evaluation goback & ask ?s | Diligence 3.26
3.58 ’ 3.22 3.46
Interpersonal Issue spotting ?;i%as nizational
skills 3.44 3.43 3.46
. Answ.enng  Information Worklnng mtym
questions integrating 3.10 established time
“succinetly 3.30 Brabiig = constraints 3.44
Advocacy 3.24 Decisiveness 3.31
Consciousness of
limitations 3.15
Planning &
strategizing 3,13

Filed under: Best Practices Outgg- mes & Assessment Technigues | 4 Comments »

Bar Exam Musings, Part lI: Skillfully Changing the Bar
Exam Narrative

Mosted on October 8, 2015 by Ben Bratman

There really needs to be a paradigm shift in the way the National Conference of Bar Examiners and state
bar examiners approach potential reform of the exam. It should not be so novel an idea to increase the
range of skills tested on the bar exam (or at least enhance the testing of existing skills) instead of
increasing the number of subjects tested on the bar exam. Adding Federal Civil Procedure as the seventh
subject on the MBE, as the NCBE just did this year, is not helping. An expanded MBE exacerbates the
already heavy imbalance in favor of testing for content knowledge over testing for professional skills
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"Granted, some skills do not lend themselves to being tested on a standardized exam, but some very well
could. Has the NCBE done a careful study of the skills coverage of the Multistate Performance Test akin
to its review of the subject coverage of the MBE that led to the adding of Civil Procedure? [ have seen
little evidence that it has.

Consider a few skill sets as examples. The vast majority of newly licensed lawyers responding to a
recent job analysis survey (httpi//www.ncbex.org/pdfviewer/?file=%2Fdmsdocument%2F55) indicated
that their job requires them to investigate facts and gather facts. A similarly large majority indicated that
their job requires them to develop strategy for client matters. The MPT is supposed to test these skill
sets, but has it? My review of the last 10 years” worth of MPT questions suggests that it has not but has
rather focused consistently on basic legal and factual analysis to be written in the form of a memo, brief,
or client letter. (Not that there’s anything wrong with that; it’s just that there is something wrong with
having only that.) Moreover, among the documents that MPT examinees are told that they could be
asked to produce are a discovery plan or a witness examination plan, but [ have never seen either
assigned.

Surely, if the MBE deserved review to determine if it needed another subject, the MPT deserves review
to determine how it can expand to test more skills and more often.

In the same vein, there is the question of whether and how to test legal research, which has gotten some
attention (http://www.aallnet.org/mm/Publications/llj/LL]-Aychives/Vol-9%/pub Hlj v99n02/2007-23 pdf)
and has been studied by the NCBE. Even legal writing, though a fundamental part of completing an
answer to an MPT or essay question, is not really tested on its own merits.

Iiled under: Bar Exam | 3 Comments »

AALS Balance Section Topic Call: New Lawyer Well-being
Research: An Imperative to Redefine “Success” for our
Students? Presented by Prof. Larry Krieger

ﬁosted on Qctober 6, 2015 by Jessica Persaud
Dear Colleagues,

The AALS Balance Section invites you to participate in a topic call about lawyer well-being and
satisfaction, with Prof. Larry Krieger presenting his findings and data from 6200 lawyers in 4 states. As
you will see, the findings may have important implications for who is genuinely “successful” in law
school, and consequently for how and what we teach as well. I1ere are the details. Please forward this
invitation to your colleagues.

What:

AAIS Balance Section Topic Call: New Lawyer Well-being Research: An Imperative to Redefine
“Success” for our Students? Presented by Prof. Larry Krieger

When:
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"Octaober 9, 2015, 9:30 to 10:30 a.m. PST

¥all-in #:
(712) 432-1500, access code 1062814%
i{eadings:

Please see the topic discussion below and attached PowerPoint slides that may be viewed here:

Krieger Topic Call-AALS Balance

~call-aals-balance pptx)

Ha Lwr stdtBrief3 15 (https:
5.pptx) (Professor Krieger uses the linked slides here in presentatzons for students and lawyers, and is fine with
ofhers downloading them for similar use.)

Format:

Presentation by our speaker Larry Krieger, followed by discussion

Topic:

New Well-being Research: An Imperative to Redefine “Success” for our Students?

Hello all. I'm delighted to be part of the topic call programs sponsored by our Section on Balance in
Legal Education. The call will be based on findings from my study with Dr. Ken Sheldon, now
published (83 Geo. Wash. L.R.) and also viewable in final form at: http://sstn.com/abstract=2398989

(http://ssrn.com/abstract=2398989) . The paper documents our data from 6200 lawyers in four states,
and sheds light on the apparent contributions of many kinds of factors to the well-being and satisfaction

of those lawyers.

Perhaps the most important pattern and overall finding is that the objective factors tvpically associated
with “success” for a law student or lawyer in our society show weak (even nil in some cases)
relationships with lawyer happiness. At the same time, these factors (including, for example,
grades/class rank, law review membership, affluence/income, law school debt, USNWR law school
ranking, and making partner in a law firm) are all competitive and therefore anxiety-inducing. Indeed,
most of the stress and depression/discouragement among law students and lawyers is typically
attributed to such factors.

Complementing these findings, the data also highlight several non-competitive, personal and subjective
factors (including authenticity/integrity, altruistic and community values, close relationships, and
passion for one’s chosen work) to be the actual, quite powerful determinants of lawyer happiriess and
satisfaction,

These and related findings should, I believe, lead us to question the very definition of “success” and
“quality of life” shared by our and other modern cultures. Since the dominant paradigm of “success”
determines the life priorities, focus, and primary effort of most people, if that paradigm does not bring
happmess do we decide that it is flawed or dysfunctional? If so, how might educators {especially legal
educators for this discussion) effectively impart this information and thereby shift the priorities of their
students?
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"I hope you can take at least a quick look at the study report before the call, but if not please do join us
regardless. And while all thoughts are welcome, I hope we can focus on two fundamental questions:

**What do you consider the most important or meaningful finding(s)?

Do you see a way to use one or more of the findings in your work with students or lawyers,
whether teaching, counseling, advising, or mentoring? (You may already be working in this area, or
may have ideas for how you might in view of these findings now.)

1 will provide a brief summary of the findings, and look forward to hearing as many thoughts and
voices as possible given our time.

Best and thanks to all, Larry

Filed under: Uncategorized | 1 Comment »

'}Musings on the Bar Exam and Legal Education’s Attitude
toward it

Posted on October 5, 2015 by Ben Bratman

I have been studying and writing about the bar exam of late, so I appreciate the guest blogging
opportunity, graciously offered by Mary Lynch, which I shall use to share some bar exam musings.
Later this week, I hope to follow up with a bit more.

I noted with inferest a recent New York Times feature, [s the Bar Too Low to Get into Law School?
(http://www.nytimes.com/roomfordebate/2015/09/24/is-the-bar-too-low-to-get-into-law-school) The
feature offered perspectives from five legal professionals, four of whom are law professors, on how best
to respond t¢ declining bar exam passage rates. (Scores on the MBE, the anchor of the bar exam in
almost every state, i i :
7[&;ar—exam-scores~drop—to-ghew-lowesf:-gomt—m-decades) ) Two took issue with the bar exam 1tse1f
arguing for fundamental changes or its complete abolition. But Linda Sheryl Greene of the University of
Wisconsin Law School argued that law schools simply need to do the work of preparing their students
for the exam. (hitp://www.nytimes.com/roomfordebate/2015/09/24/is-the-bar-too-low-to-get-into-law-

choolglaw—schools need-to-better-prepare-their-students)

Law schools (or at least those not in the very top tier) indeed need to help their students prepare for the
bar exam, but the bar exam also has to change in a way that allows law schools to do their part without
the deleterious distraction of the exam’s heavy focus on recall of memorized law. Regrettably, bar exam
reform efforts over the last 20 years have not focused on the one part of the exam that actually and
exclusively tests lawyer competencies, requiring zero memorization of legal rules. That sadly neglected
part of the exam is the performance test, which assigns a specific written lawyering task to be completed
using a closed universe of factual materials and legal authorities. About one-fifth of the states do not
even administer a performance test. Among states that do, the performance test remains the smallest
part of the exam, accorded the least weight in scoring. It is in a very real sense the ugly step-child of the
bar exam,
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The behemoth of the bar exam, the MBE, compels examinees to study and memorize a copious number
of legal rules. To be fair, the MBE does not test only for knowledge of law. But every skill set evaluated
by the MBE —reading comprehension and legal analysis among them —is evaluated also by the
performance test. The MBE’s primary value to the overall exam is psychometric—i.e., when scores on
other parts of the exam are scaled to the MBE, the overall exam achieves testing reliability. A reasonable
level of testing reliability can be achieved if the MBE is weighted at 40% of the overall score. (See page
13 of this article (http://www.ncbex.org/pdfviewer/?file=%2Fassets%2Fmedia_files%2FBar-Examiner%
2Farticles%2F2012%2F810312beKane.pdf) by the National Conference of Bar Examiners’ former Director
of Research.) However, the NCBE recommends 50%, a recommendation that most states follow.

What of the rest of the exam? In every state, the remaining part of the score comes mostly from answers
to essay questions, which, like the MBE, require memorization and recall of legal rules. If the MBE is
testing knowledge of law (and creating more than enough focus on rofe memorization), what reason
other than inertia is there for essay questions to retain such a significant place on bar exams? Or to
remain on bar exams at all? For years, essay questions were the venue for testing knowledge of state-
specific law. However, most states now use the NCBE’s Multistate Essay Examination. And, as a
growing number of states adopt the Uniform Bar Examination, several are employing other means
outside of the bar exam, such as a required seminar, to ensure that new lawyers are familiar with unique
attributes of local law.

And that takes me back to the performance test, the most valid of the testing instruments on the bar
exam. The performance test was the answer from bar examiners 20 years ago to the recommendations of
the MacCrate Report, which called on law schools and bar examiners to increase their attention to
lawyering skills, Since then, while the MBE and essay examinations have been expanded, the
performance test has remained stagnant. That needs to change. Through careful attention to the various
skills today’s beginning lawyers have to perform, examiners should be able to reinvigorate the
performance test and expand its skills coverage. They should also be able to increase the inadequate
weight given to the performance test in scoring.

As for legal education’s attitude and approach toward the bar, I think an exam that focuses more heavily
on skills through performance testing is one that would put law schools in a better position to help their
students prepare. Because performance tests do not evaluate substantive knowledge of law, bar
preparation specialists in law schools can easily administer performance tests from previous bar exams
to students as both formative and evaluative assessments. Legal Writing professors have been using
performance test-style problems for many years, especially with first-year students. Clinical professors
use them, and, yes, even some doctrinal professors have too. (I compiled a list of articles discussing the
use of performance test-based problems by law professors in footnote 269 of my recent article

(hitp://papers.ssrn.com/sol3/papers.cfm?abstract 1d=2520042).)

Filed under: Bar Exam | Tagged: bar exam | 1 Comment »

The ‘Best of’ Classroom Technology

Posted on October 5, 2015 by eroep
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A, N P

AWARDS

Courtesy of Instructional Technology at Albany Law School (https://albanylawtech. wordpress.com/)

Recently, Campus Technology (http://campustechnology.com/)polled hundreds of education

professionals to ask them which products they think are truly the best.  To see what they thought click

here. (hitp://campustechnology.com/articles/2015/09/30/campus-technology-2015-readers-choice-
awards.aspx)

Filed under: Uncategorized | Leave a comment »

Best Practices for Legal Education
Blog at WordPress.com. The Digg 3 Column Theme.
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THE LEGAL PROFESSION ON TRIAL: PROFESSIONALISM IN THE

21 CENTURY
Friday, November 6, 2015

READING MATERIALS

“Put Lawyers Where They’re Needed”, Theresa Amato, The New York Times
http://www.nytimes.com/2015/06/17/opinion/put-lawyers-where-theyre-need

“Who says you need a law degree to practice law?”, Robert Ambrogi, The Washington Post
https://www.washingtonpost.com/opinions/closing-the-justice-gap/2015/03/13/a5f576¢8-c754-
11e4-aala-86135599fbOf story.html

“We don’t need fewer lawyers. We need cheaper ones.”, Martha Bergmark, The Washington
Post https://www.washingtonpost.com/posteverything/wp/2015/06/02/we-dont-need-fewer-
lawyers-we-need-cheaper-ones/

“The fall and rise of lawyers”, Benjamin Barton, CNN.com
http://www.cnn.com/2015/05/22/opinions/barton-rise-and-fall-of-lawyers/index.html

“Too Many Lawyers? We Don’t Have Enough, Law Professor Says”, The Aspen Institute/The
Aspen ldea Blog
http://www.aspeninstitute.org/about/blog/too-many-lawyers-justice-and-society-aspen-institute
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Bench Bar Professionalism Symposium
November 3, 2016

Frederic S. Ury

Ury & Moskow, LLC

Fairfield, Connecticut
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We need a new business model
We need to allow innovation to take place
within the legal space.

Allow changes in regulations of the
profession

Don’t throw out what makes us special
Share fees with non lawyer owned legal
service providers

Allow for non lawyer innovation
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Self-requlated profession limited to just
lawyers

Establish law schools to educate lawyers

Establish bar exams in each State to limit
who is licensed to deliver legal services
Discipline lawyers and Judges

In exchange lawyers have the monopoly to
deliver legal services




Change in every industry is
occurring faster than ever

before.

Not just change but disruptive
change.

Lawyers are not exempt.
Disruptive change is not new.
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Borders Books, Blockbuster, Kodak
Legal services are not going to
disappear...just delivered differently

Mail-Pony Express-email- text-
drones, FB, Twitter, Instagram,
Snapchat

Music, news, books available anytime
on many devises, Youtube

TV, Cable, Direct TV, Netflix, Amazon




Instacart...food
Airbnb..rentals

Lyft and Uber...ride share

Task Rabbit..outsource household
errands

Zirx...users order valet parking
Smart phones...pictures, email, text,
Internt...




Do Nothing: 16%
Self-help: 4,6%0

Help from family/friends: 16%
Help from lawyer: 15%
Help from both: 7%
Divorces: 85% self-represented
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NY City
91% of plaintiffs and 92% of respondents do
not have an attorney in child support matters

99% of tenants are not represented

96% of defendants in consumer matters
NY State

87% of petitioners and 86% of respondents
91% of tenants are unrepresented

97% of defendants in consumer matters




98% of defendants in consumer debts
are not represented

97% of defendants in evictions did not
have an attorney

88% of divorces had at least one party
without an attorney

In only 12% was there an attorney for
both




Law Firms in Transition: Why Firms Aren’t Doing More

« Why isn’t your firm doing more to change the way it delivers legal services?
* Select all that apply.

Clients aren't asking for it

We are not feeling enough economic pain
to motivate more significant change _ 45.8%
Partners resist most change efforts
I o
Our delivery model is not broken so we're
not trying to fix it _ 30.3%
We lack time or organizational capacity These responses reflect
_ 25.0% a failure of leadership to

look into the future and
20.8% lead change, rather than
only reacting to it

What we are doing presently is enough

We've already done all we intend to do

| 0.7%
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If it can be free it will be free
If it can be rated it will be rated

If it can be known it will be
known

If it can be on line it will be
found on line




Globalization and

regulation
Technology
Demographics




Australia --publicly traded law firms.
The UK --Legal Services Act, Alternative
Business Structures; Multi-Discipline Practices.

LegalZoom is an ABS and now owns
Beaumont Law.

Borderless practice in Europe, Australia &
Canada.

Ontario licenses and regulates paralegals.
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Same model for the past 200 years
Finance law firms the same way

MDP/ABS in Washington DC
Licensing Paralegals In
Washington State; California and
NY are considering

Captive insurance defense firms




CLIENTS

come To Our

Axiom 1s a 900-person firm, serving nearly half the
F100 through 11 offices and 4 delivery centers globally.

As leaders and experts in the business of law, we experience a
nerdy excitement from helping General Counsel solve business
problems and we do it through three forms of engagement:

Insourcing Outsourcing Projects

3 > >
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Nothing has impacted the law like
technology with 24/7 accessibility

Small firms can compete with large
firms for large transactions or
complex litigation

Similar tech and resources

Clients have the same access




Virtual law firms and legal service
companies which deliver bundled and
unbundled documents and services did not

exist 10 years ago

2014 valued at $4.1 billion

Growth in the last five years 10.9%
Growth projected in 2019 at $5.9 billion
Investment in LSP in 2012 was $66 million
In 2013 it was $458 million
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ARTIFICIAL INTELLIGENCE

along with more sophisticated
search engines will provide
anyone access to legal
information and analysis which
has always been our monopoly
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Litigation Mitigation ~ Error-Free Documents  High-Impact Work Our Values

Litigation Mitigation

Research shows that drafting errors, like using vague language, are a frequent cause of litigation.

Page 276 of 427



Page 277 of 427



Page 278 of 427



Page 279 of 427



Page 280 of 427



Page 281 of 427



Page 282 of 427



Google

Scholar

Articles

Legal documents
Federal courts
Connecticut courts

Select courts

Any time

Since 2013
Since 2012
Since 2009

Custam range. ..

Sort by relevance
=ort by date

miranda

Miranda v. Arizona

384 IS 436, 86 5. Ct. 1602, 16 L. Ed. 2d B94 - Supreme Court, 1966 - Google Schoalar

The cases before us raise gquestions which go to the roots of our concepts of American criminal
jurisprudence: the restraints society must observe consistent with the Federal Constitution in
prosecuting individuals for crime. More specifically, we deal with the admissibility of ...

Cited by 58046 How cited Related articles  All 3 wersions  Cite

Rhode Island w. Innis

A48 LS 291 100 = ¢t 1682, 64 L. Ed. 2d 297 - Supreme Court, 1980 - Google Schalar

- WWith him on the brief was YWilliam F. Reilly. [*]. MR, JUSTICE STEWART delivered the opinion
of the Court. In Miranda v. Arizona, 384 US 436, 474, the Court held that, once a defendant in
custody asks to speak with a lawyer, all interrogation must cease until a lawyer is present. ...
Cited by 5470 How cited Related adicles Al S versions  Cite

Dioyle v, Dhio

426 US B10, 96 5. Ct, 2240, 49 L. BEd. 2d 91 - Supreme Court, 1976 - Google Scholar

... The guestion in these consolidated cases is whether a state prosecutor may seek to impeach
a defendant's exculpatory story, told far the first tirme at trial, by cross-examining the defendant
about his failure to hawve told the story after receiving Miranda warnings [1] at the time of ...
Cited by 4540 How cited  Related articles  All 5 versions  Cite
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:;Egal research is an E}{pensive and time cmlsuming

process that affects your practice and your clients.

THE FUTURE OF LEGAL RESEARCH

ROSS is an artificially intelligent attorney to help you power through legal research. ROSS
improves upon existng alternatives ':w'r-.' a::u;llj.' Lzldersm::r_'ing your questions in natural
sentences lilke “What is the lez.niili:: case in Ontario on an E'l‘.l‘_JIG}'u-:-E Starung a -:::lmF*E:irlt:
business?” ROSS then provides you an answer with citations and suggests highly topical

r-s-adfng:'. from a variety of content sources.
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ROSS is buile upon Watson, IBM s cognitive compurer. Almost all of the legz_l
information that you rely on is unstructured data—it is in the form of text, and not neatly
situated in the rows and columns of a database. Wartson is able to mine facts and
conclusions from over a billion of these text documents a second. Meanwhile, existing

5|31L'.'EiCII'15 l'l.-_'“l:i.' oI iE‘?-.l'Cl'_ :E‘C]:-.I.I-J.G].D::iES El".él[ iiﬂ'lpl?.' ﬂﬂd 1{2:."-.'-'31'(:15.

['o recap the benefits of wor L1“E with BOSS...

1. ROSS prc-'-.'ideg you a 1--51 1“ relevant answer, not 1000s of results, to your question

posed in natural language, not kEj.T-.'ordi.

J

2. ROSS monirtors the law for chanees that can ::u:-:'.itix-n-:-lj.'.':1e::atix'-5-l:-.- affect your case,

L

instead fﬂeodinE you with leg_l news.

Lhd

. ROSS learns the more you and other la IWYers use it.

<. RGSS ofters a Eiﬂ:PlE} COnsistent E"xpﬂllc:'ll.:'i dCrOss :’Il_ "EILI k_E -ices and . ":'11"1 1:1-:[:1__
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Will failure to use Al be a breach of the
standard of care? Malpractice?

ill Judges expect lawyers to use Al?
nellate court?

Clients are going to expect use to use it
because it will become ingrained in their
daily life

How are small firms going to afford Al?
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‘li !ll

Self-Represented Litigation Network

Home AboL Resources Sel e ember G
Topics
100% Access o Justice Research
Libraries Unbundling
Presentations Articles & SRLN Mewsletters

Ethics Education

Plain Language & LEP

Funding

Self-Help Centers

Forms & Technology

State-by-State

These resources are for legal system professionals. To explore the library by topic, please click on the headings listed
above. To find a specific document or explore by keyword, please use the search bar at the top right, which will return
initial results by relevance that can be refined with a custom filter on that page. Please note this collection is not meant
to be exhaustive, but rather a curated collection that includes

a fairly stable collection of foundational and model

resources, alongside a more dynamic collection that reflects contemporary innovations and trends.

f you have suggestions for additional materials to include in our collection, comments about the webpage, or need help
locating a specific document, please contact us through our Fe C

Page 297 of 427




Page 298 of 427



Page 299 of 427



Page 300 of 427



Page 301 of 427



The internet/Google/ is the primary
source for information—webmd.com

Our children have grown up using
the internet to research, study,
shop, socialize, and play

Music, newspapers, and books
Knowledge is available for free
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About Us

Documents Signing

What is Docracy?
Where do the documents come from? Is signing with Decracy legal?

Why are you doing this? How de | know if | am using the right

document? Is storing documents on Docracy secure™?
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Research Legal Advice Ask a Lawyer

Get free legal advice from top-rated lawyers

e.g. "Do | need a living will?"

Browse across common legal topics

Bankruptcy and debt Child custody Child support
Criminal defense oul Divorce
mmigration Personal injury Property foreclosure

Real estate

See all legal topics

Talk to a Lawyer

Find a Lawyer Sign in

Trumbull, CT

sk a Lawyer

Your guestion (128 characters remaining)

Enter your question here.

s
e.g., Do | need a real estate attorney?

|
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Example services you can offer:
1. Document review: Business confract| $199
client payment | $50 marketing fee

2 Start a single-member LLC | $595 client payment |
$125 marketing fee

3. Business advice session | $39 client payment |
$10 marketing fee

Not only will you be able to provide business services
on Avvo, you may also choose to offer and services too.
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What are Bar Associations going to be
able to charge for?

What is going to be available for
free?

The new generation of lawyers are
used to getting their intellectual
property (books and music) for free,
why no
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Fairness engine that attempts substantive as
well as financial settlements.
Diagnosis module: Machine fact gathering

Negotiation module: Program summarizes
areas of agreement and disagreement and
makes suggestions for solving the issue
Mediation module: Human neutral third

party
Arbitration module: Human decision maker




Millions of low dollar transactions
across state and international lines

making litigation cost prohibitive

and impossib
Ebay: 60 mill

€.

ion disputes per year

with 9o% settled with no human

Input.




Local property tax appeals in Ohio, New
Orleans, Atlanta and Durham, North

Carolina.

ODR in Europe for small value claims.
Justice system is going to look more like
ODR than the present court system
Consumers want one click redress just
like on click buying on Amazon.
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The CRT is going to be very different from other dispute resolution options that have been
available in British Columbia. The CRT will give you choices about how, when, and where
you resolve small claims and strata property (condominium) disputes, built around your
needs and your life.

When the CRT opens in 2016, you will be able to use it 24 hours a day, seven days a week,
from a computer or mobile device that has an internet connection. Your interaction with the
other participant and/or the CRT can be done when it works for you.

We think that your direct and active participation is an important part of reaching a
resolution with the other participant(s). We will provide a new process with information and
support along the way to help you get to a satisfactory resolution as early as possible. We
will only make a decision for you if you and the other participants cannot agree on your own

solution.

The CRT will provide unique opportunities for people using the process to give us feedback
and comments. This input will be used to help shape the ongoing development of the CRT's
service and tools. If you have feedback now, please contact us.
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Party-to-Party negotiation

Once you know more about your issue, you can inwvite the other party involved in the dispute
to negotiate using the online negotiation tool.

Case management and facilitated dispute resclution

If wou and the other party are not able to resolve your dispute on your own, you may invite
one of our expert case managers/facilitators to help you reach rescluticn. The case
manager/facilitator can facilitate the discussion, prowvide a reality check or a neutral
evaluation.

Adjudication

Mot able to work it out? You can ask for the tribunal to make a binding decision.
Post Resolution

We can provide some information and guidance about yvour options for ocbtaining the best
results after completion of the dispute resolution process.

Enforcement

You will be able to file final decisions and orders of the tribunal with either the B.C. Provincial
Court or B.C. Supreme Court. Once filed, the tribunal’s order can be enforced the same way
as an order of that court.

Feedback and Continuous Improvement

The CRT will be asking people guestions about their experience and will be using that

information to modify and improwve the service on a continuous basis.
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Total US. Law Firm Employment, 1998-2012

1,200,000
1,122,723

1,064 &80
lruﬂDrDUD 5ill I | I l I | I | I | I | |
199E

1999 L] 2004 Sz oo 2010 2011
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50's

Series 3

60s

70's
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Connecticut by age 12/31/13

Connecticut Attorneys By Age
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Connecticut by age 12/31/15

12000
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5000

4000

2000

Connecticut Attorneys By Age As Of 12/31/15
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Active Attorneys

Active Attorneys
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lllinois Bar Demographics
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B Members
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25- 35- 45- 55- 65- 75- 85+
34 44 54 64 74 84
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Missouri Bar Demographics
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Number of member

4000

North Carolina Bar Association Demographics 2010
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ABA innovation center
ABA platform/portal
Annual legal checkup program

Online dispute resolution system
Reqgulatory changes

Regulatory objectives
Legal service providers
Entity requlation

Alternative business systems



Establish a Futures commission
ABA Futures Commission web page
Bench bar Committee

Representatives from the legal world, judicial,
political, business, consumers of legal
services and on line legal service providers
Partnership with legal service providers
This is where are clients are going?

Provide artificial intelligence research

Page 387 of 427



Educate their members about benefits and risks of
technology and how to use it to their benefit
Expedite getting young lawyers involved in

leadership positions

Innovate how we deliver CLE and other services
Attorney focus groups to determine what our
membership wants

Consumer focus groups

Permanent Standing Committee on the Future of
legal Services
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Regulations for the legal profession
Change how we sell our services

Embrace and use technology
Develop new methods of delivering
legal services involving technology
portals especially for legal aid
Re-engineer the court system




Regulate entities and not individual lawyers
Regulations for law school have to change to allow
law schools to experiment

The tent has to be enlarged to include everyone
who is a legal service provider

License and requlate Paralegals

2 year masters degree for legal technicians
Multi Discipline Practice

Non-Lawyer ownership
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The billable hour and inefficiency
Project management

Break litigation down into pieces:
Strategy; pleadings; discovery;
dispositive motions; trial and appeal
Success fee

Put lawyers where there are clients
Apps are where it is going to happen




Incubators for new lawyers to develop a
modest means practice
Unbundling legal services

Seminars on using technology in the
delivery of legal services

Use of remote access for court appearances
Court Kiosks In rural areas

Legal resources placed in Community
facilities
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If it is cheaper to do it on line why are we still
doing it in the office?
Add value to what is on line and give the

rest away. It is on line for free anyway!!
As artificial intelligence becomes widely
available our clients will expect us to use it
Automated document review

On-line portals

Apps




Self represented parties
Missing multiple days from work is

not an option for many people
Discovery abuse

Cost of litigation is an access to
Justice Issue

Limited scope appearances




Judicial ADR
Mediation docket

Standard automatic disclosures
Standardized forms

Option for small claims on line
Court service centers/Kiosks
Video conferencing




If it is cheaper to do it on line why
are we still doing it in the office?

On Line portals 215 century answer
Think Apps and games

Maximize the use of artificial
intelligence and technology and use
attorneys for the difficult work




Unbundling legal services for the pro bono
attorneys

Limited scope appearances for the pro
bono attorneys

Combine technology portals, and platforms
and lawyers to deliver services

Hybrid lawyer/form arrangements/MD
Family




Attorney focus groups to determine
what they want to increase the

amount of pro bono work

Consumer focus groups: How can we
help?

Second season of service for Seniors
Project management of attorneys to
maximize use of attorneys




Civil Gideon and more pro bono are
20" century solutions to a 21t

century problem

Against Civil Gideon and for Pro se
court reform by Benjamin H.
Barton Vol. 62 Florida Law Review
1227




Multi-Discipline practice
Entity regulation/portals
Alternative business structures

All documents will be done on line

by artificial intelligence systems.

Automated dispute system for everything but the
most complicated cases

Access to justice will be much improved from
today because of: Portals/Artificial intelligence/
Technology/On-line dispute resolution
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The Florida Bar Futures Project:
Vision 2016

The ABA Commission on the Future
of Legal Services (ABA website)

Department of Justice: Access to
Justice Project

Utah futures report
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Meagan Corona v. Day Kimball Healthcare, Inc., Not Reported in Atl. Rptr. (2018)

2018 WL 4955691
Only the Westlaw citation
is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Superior Court of Connecticut,
Judicial District of Hartford, Complex
Litigation Docket at Hartford.

Meagan Corona
V.
Day Kimball Healthcare, Inc.

Docket Number:
Xo7HHDCV156075511S
I

File Date: September 20, 2018

Judge (with first initial, no space for
Sullivan, Dorsey, and Walsh):Moukawsher,
Thomas G., J.

Memorandum of Decision
Moukawsher, J.

*1 For the courts to guarantee the triumph
of the law over the loud, there must be
civility in court proceedings. Vital to this
victory is the lawyer—the official our Rules
of Professional Conduct hail as both “an
officer of the legal system” and “a public
citizen having special responsibility for the
quality of justice.”

The court must take up the matter before
it today because judges have a critical role

in seeing that lawyers uphold these special
responsibilities. Indeed, for matters relating
to courtroom conduct, judges have primary
jurisdiction over lawyers who do not meet

their obligations as officers of the court. 'So
it 1s this court's unpleasant duty to take up
the question of the conduct of one of these
public officers as she faces the potential for
a seventh sanction from this court: Attorney
Madonna Sacco.

1 Practice Book § 2-45.

As it is sometimes with others, it may be
the case with Attorney Sacco that a single
comment can sum up a career. The comment
at issue here—made by Attorney Sacco after
some thirty years of practice—is as revealing
as it 1s unacceptable. In the midst of a
dispute during a deposition given before the
court, a forgotten lapel microphone picked
up Attorney Sacco explaining her courtroom
strategy to an associate: “Fuck him,” she
said—referring either to opposing counsel or
the court itself—“I am going to give him
such a fucking hard time.”

Attorney Sacco hasn't denied she said these
words and the flash drive provided to the
court confirmed she did say them. Instead,
through her lawyer, she claimed this is
just ordinary lawyer talk, reflecting what
many professionals think or say when no
third party is listening. Opposing counsel in
this litigation, Attorney Angelo Ziotas, did
not agree. He moved for sanctions for the
conduct this declaration announced and he
and his co-counsel disputed on the record
the claim that this reflected the mores or the
mouths of members of the Connecticut bar.
To protect not merely the parties but the
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system itself, this court separately and on
its own authority ordered Attorney Sacco to
show cause why she shouldn't be sanctioned
for her deposition conduct.

This doesn't mean this opinion is about
punishing members of the bar for their
private use of this mindlessly overused
profanity. But when wicked words betoken
wicked deeds they are a matter for action.
Here, those words reflect what Attorney
Sacco was doing and would continue
to do: willfully disrupt a proceeding in
court. Indeed, they reflect what Attorney
Sacco appears to have done and has been
sanctioned for six times for over a nearly 20-
year period.

The record of the court's proceedings
confirms that Attorney Sacco meant
what Attorney Sacco said. This court's
involvement began with the ring of a
telephone at a time when Attorney Sacco
and her history were entirely unknown to
this court. To its surprise, a particularly
contentious dispute had erupted during a
deposition over not very much and the
parties called the court. The parties were so
split and insistent during the conference call
that instead of resolving the dispute on the
telephone the court ordered the parties to
come to court and argue the matter.

*2 They did so on October 31, 2017. And
it didn't go well. After having shown up late
for the hearing, Attorney Sacco repeatedly
interrupted the court and disputed petty
things like whose copy of the deposition
transcript the court should read. Attorney
Sacco rigidly insisted that it was perfectly

proper for an expert witness at a deposition
to refuse to consider hypothetical questions.
She bluntly insisted that the court had
no authority to decide whether a witness
had fairly answered a question. Then she
set to squabbling in front of the court
over the facial expressions of her opposing
counsel. Not long after she lectured the
court on what she perceived as wrong
about its use of the word “nonsense” to
describe the expert physician's refusal to
recognize the difference between a factual
and a hypothetical question, belligerently
interrupting the court and earning her first
warning from the court to correct her
behavior. Finally silent, Sacco turned to
physical antics, with her hands on her hips
striking a defiant pose, head down shaking
her head at length displaying disgusted
disagreement while the court spoke. This
earned her a second admonition to stop and
“stand there like a professional.” Instead of
complying and apologizing, she snapped “I
am a professional from beginning to end.”

Undercutting this assertion, Attorney Sacco
then misrepresented the deposition record
to the court, stating that the witness had
not refused a hypothetical but merely had
resisted assumptions because an opinion
could not be derived from “that fact alone.”
As the court tried to get her to find this
assertion in the transcript, Attorney Sacco
turned on the court, accusing it of not being
“interested in hearing my response.” After a
lengthy attempt to bicker with the court and
divert it away from the topic, it was revealed
that the transcript showed Attorney Sacco
had made up the testimony she relied on.
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And so the hearing went. Attorney Sacco
bizarrely maintained that a hypothetical
can't be asked unless it relies on the
actual facts of the case. She continued to
interrupt the court and when the court
said it disagreed and tried to explain she
interrupted and peremptorily said “then rule
your honor.” The court gave a third warning
that it disapproved of the attitude Attorney
Sacco displayed. Nonetheless, Attorney
Sacco went on to declare “we're not here to
rule as the court has done” and that “the
court cannot determine whether or not an
answer 1s adequate or not based upon the
transcript and based upon the court's lack of
knowledge of the case.”

When the court said the rest of the deposition
would be in court she said “I don't even
understand that” and went on to lash out
at the court for insulting her, including
when the court admonished her that her
behavior reflected a misunderstanding of her
professional duties. In a fourth admonition,
she was warned to stop interrupting the
court and the deposition ended with a fifth
admonition that the court might have to take
other action if her behavior continued.

On November 29, 2017, in the wake of this
unhappy introduction, plaintiffs' counsel
resumed in court the expert deposition of
Attorney Sacco's then client, the defendant
Dr. Erika J. Kesselman. Rather than wipe
the slate clean, Attorney Sacco renewed her
complaints from the last time and refused
to sit down; she lectured opposing counsel
on the position of his microphone and
demanded to sit in the witness box next
to the witness while refusing to accept the

court's ruling that she could not, bickering
and sniping at the court instead.

Instructed to follow the rules and
confine non-privilege objections to merely
“objection to form,” Attorney Sacco
interrupted virtually every exchange with
objections that made clear that many—if not
most—were baseless, especially since some
of her objections were stated either before a
question was asked or even when opposing
counsel made a statement rather than asked
a question. The court had to warn Attorney
Sacco to at least hold her objections until a
question was asked.

Attorney Sacco asserted a privilege objection
to the yes or no question of whether
the witness had ever heard of the phrase
“standard of care” before. When the
privilege objection was overruled, Sacco
refused to accept the court's ruling,
demanding the transcript be read back,
interrupting the court, and rudely disputing
its right to rule on the privilege objection in
the manner set out in Practice Book § 5-5.

*3 Carrying on her refusal to cooperate,
Attorney Sacco refused to sit down when
asked to do so and even when ultimately she
was ordered to do so. Despite the court's
repeated orders, Attorney Sacco remained
standing and insisted that since counsel
asking the question was standing she could
stand too. She continued to berate and
argue with the court over the issue even
after being given her sixth admonition and
being specifically threatened with a finding
of contempt.
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To the extent the deposition was allowed
to have any substance, it revolved around
Kesselman's stubborn refusal to answer
simple hypothetical questions, to say when
last she read a medical treatise, to recognize
the phrase “standard of care” and the
like. Having listened to this hedgehog
refusal to engage in even the most ordinary
exchange of questions and answers, the
court infers this didn't reflect the attitude of
the witness alone but her coaching by her
counsel. Kesselman gave every appearance
of being extremely uncomfortable and
greatly distressed while giving her non
answers and engaged in a revealing exchange
that the court repeatedly had warned
Attorney Sacco against. An objection to
form with the added hint of “what records?”
from Attorney Sacco yielded a parrot like
response that “it would depend on the
records” from the witness. Attorney Sacco
was warned for at least the seventh time in
consequence.

As the deposition limped along, the court
responded to Attorney Sacco's opposing
counsel's claim of obstruction by noting that
the court did not expect counsel merely
to keep asking the unanswered questions
indefinitely. The court explained that the
rules allowed him to seek other remedies,
including the sanction of negative inferences.
Attorney Sacco then snapped that she
was intimately familiar with the rules and
asserted that the court had no such power.
The deposition proved a waste of the court
and the parties' time. It ended with opposing
counsel's decision to resolve the matter with
a motion for sanctions. The motion filed led

the court, after more buffeting, to where it is
today.

The plaintiffs' motion for sanctions was
filed. It included the tape catching the
Attorney Sacco statements from the lapel
microphone. With at least the virtue
of consistency, Attorney Sacco then
struck back with unreasonable belligerence,
without any basis in the rules, moving
to strike the entire motion from the
docket and demanding that the court refer
Attorney Ziotas to the grievance committee
while simultaneously demanding the court's
recusal—a motion this court referred to the
district's administrative judge.

After a full hearing and briefing, Judge
David Sheridan denied Attorney Sacco's
motion directed against the court. After this,
Attorney Sacco was discharged by her client,
substitute counsel withdrew the motion
against Attorney Ziotas, and this court
ordered Attorney Sacco, who ultimately
appeared with her own lawyer, to show cause
why she should not be sanctioned for her
conduct before the court.

At the hearing on the motion, Attorney
Sacco's lawyer claimed the court couldn't
consider Attorney Sacco's remark because
it did not appear on the official transcript
and was attorney work product. But this
is wrong on both counts. First, the remark
1s important because this is an attorney
revealing an intention to disrupt a court
proceeding. It wouldn't matter where she
announced the plan. The plan is the wrong,
not the place. Attorney Sacco is not being
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scrutinized for using improper language on
the record.

*4 Second, the work product doctrine
doesn't bar the court from considering the
remark. As the Supreme Court held in 2003
in Harp v. King, work product is only
protected when an adequate effort is made

to keep it confidential. 2 An attorney must
at least be expected to be aware when a live
microphone is attached to her in court. The
microphones can be muted and a reasonable
attorney would take some safeguards to
prevent inadvertent disclosure of work
product by muting the microphone when
conferring with an associate. Attorney Sacco
claims thirty years of intimate knowledge
of the courtroom and medical malpractice
depositions. She can hardly claim ignorance.

2 266 Conn. 747, 768-69.

And while it might be an expression of
strategy to say, “I am going to give him [the
court or counsel] such a fucking hard time,”
it 1s hardly the kind of strategy this court
should protect. As the district of New Jersey
said in 1994 in Ward v. Maritz, Inc. unethical
conduct is not protected by the work product

rule.

3 156 F.R.D. 592, 594.

Attorney Sacco's counsel also insists there
1s no reason to believe she did anything
consistent with this statement and therefore
she shouldn't be punished for it. Indeed
counsel tried to suggest that every statement
Attorney Sacco made must be viewed in
isolation. But this assumes rather too much.
This point might be well taken if counsel

or the court's concern was in fact punishing
Attorney Sacco for each isolated remark.
Indeed, the court said so on the record at
the hearing. But this ignores the essence of
the problem: Attorney Sacco's conduct was
part of a totality the effect of which was to
frustrate by petty objections, interruptions,
and inappropriate behavior, a lawyer who is
trying to question a witness. And plaintiff's
brief amply illustrates how it kept the
lawyer away from reasonable answers to
reasonable questions. Second, her profane
pronouncement is consistent with how
Attorney Sacco handled the proceedings
before, during, and after the remark. Third,
punishment is being considered here for
the conduct, not the remark—which itself
is only affirmation that her disruptions
were intentional. Fourth, the conduct is
consistent, as we will see, with twenty years
of sanctions by this court.

Courts, including this one, are justifiably
reluctant to sanction lawyers and seek
alternatives whenever possible. The courts'
reluctance to sanction attorneys makes the
six sanctions against Attorney Madonna
Sacco that we know of stand out all the
more.

Attorney Sacco was first sanctioned by
this court 21 years ago in Hagbourne v.
Campell. 1t was for the same deposition
conduct at issue here: “prolix objections and
improper interruptions.” The court ordered
Attorney Sacco to pay attorneys fees to
the plaintiff attributable to the time wasted
at the deposition because of the improper

objections and frequent interruptions. 4
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4 Superior Court, judicial district of Waterbury,
Docket No. CV 96 0132593 (December 12, 1997,
Vertefeuille, J.) (21 Conn. L. Rptr. 121).

Attorney Sacco was next sanctioned in

2000 in Babcock v. Bridgeport Hospital, Inc.

Again, the sanction was for misconduct in a

deposition, including suggesting answers to a

client with the court holding she “improperly

obstructed the deposition, imposed expense

and delay, and warrant[ed] the imposition of

sanctions.” >

uperior ourt, complex litigation docket at
5 Superior C lex litigation dock
Waterbury, Docket No. X01 CV 98 0150693
(November 15, 2000, Hodgson, J.).
Attorney Sacco was sanctioned again in
2003 for deposition misconduct in Viscount
v. Berger. Once again, Attorney Sacco
was found to have injected inappropriate
objections into the process and to have used
improper speaking objections that disrupted
the proceedings. She was required to pay for

the proceedings. 6

6 Superior Court, judicial district of Ansonia-Milford,
Docket No. CV 01 0074852 (December 1, 2003,
Robinson, J.).

*5 Undeterred, Attorney Sacco continued
the offending deposition conduct in 2007 in

Shannehan v. Aranow. There, she was found

to have improperly and repeatedly disrupted

the deposition with speaking objections
and impermissible witness instructions. The
court found her behavior toward opposing
counsel was “inappropriate, undignified,
and degrading to the process.” The court
ordered her client to pay for the renewed

deposition. 7

7 Superior Court, complex litigation docket at
Waterbury, Docket No. X06 CV 03 0183642 (May 18,
2007, Stevens, J.).
Two years later in 2009, she was still
doing the same thing. In that year,
Attorney Sacco's behavior was catalogued
and considered in a thoughtful opinion
by Judge Robert Shapiro. Judge Shapiro
found that Attorney Sacco's obstructive
deposition conduct was “intentional, and
not inadvertent” and that the “absence of
significant sanctions would prejudice the

plaintiffs ...” 8 The court imposed financial
sanctions and warned that they may not
be enough in the future, discussing possible
disqualification and noting that “[ijncurring

sanctions awards should not become a cost

of doing business.” ?

8 Superior Court, complex litigation docket at
Hartford, Docket No. X04 CV 5015994 (July 10,
2008, Shapiro, J.).

9

Finally, in 2014, the court despaired
of deterring Attorney Sacco's misconduct
merely by financial sanctions. It took up the
matter of harsher measures after Attorney
Sacco was presented to the Superior Court
for her deposition misconduct by the
state's chief disciplinary counsel. The court
required Attorney Sacco to submit to a
one-year period of monitoring by another
attorney. Attorney Sacco was required
to provide the attorney with a copy of
all deposition transcripts or videotaped
depositions in which she had participated
commencing with the court's order. The
monitoring attorney was to review the
transcripts and/or video recordings of
depositions, decide whether they contained
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abuses and inform the court of any

misconduct. '® At the time of the deposition
dispute in this case, Attorney Sacco had been
free of a monitor for around two years.

10 Chief Disciplinary Counsel v. Sacco, Superior Court,
judicial district of Fairfield, Docket No. CV 14
6045132 (September 22, 2014, Bellis, J.).

After 20 years of failed efforts, the court

must consider for the sake of the profession

it supervises what to do given Attorney

Sacco's latest misconduct. After six prior

sanctions and at least eight warnings in this

case it is not as if alternatives haven't been
tried and incremental sanctions imposed.

The court finds by clear and convincing

evidence that Attorney Madonna Sacco has

engaged in serious misconduct. And there is
ample authority to deter further misconduct
by more substantial methods.

For discovery abuse, Practice Book § 13-14
empowers the court to “make such order as
the ends of justice require,” including costs
and fees and other relief. General Statutes
§ 51-84 says that courts may fine attorneys,
suspend them or discipline them for good
cause. Practice Book § 1-25 similarly gives
courts broad powers to impose sanctions for
“[willful or repeated failure to comply with
rules or orders of the court ...” Practice Book
§ 2-44 grants the courts authority to suspend
or disbar attorneys “for just cause.” Finally,
as the Supreme Court recognized in 2001
in Millbrook Owners Ass'n, Inc. v. Hamilton
Standard, courts have “the inherent power
to provide for the imposition of reasonable

sanctions, to compel the observance of its

rules.” 1!

11 257 conn. 1, 9-10.

*6 So the court's job is to craft a
sanction reasonable to fit the circumstances.
Plainly, neither the five monetary sanctions,
nor court monitoring, nor Judge Shapiro's
threat of disqualification has had any
appreciable deterrent effect on this
attorney's misconduct. It would appear only
an interruption of the misconduct that has
permeated Attorney Sacco's practice and the
prospect that continued misconduct might
end that practice may be sufficient to deter
future misdeeds.

As the court in Millbrook held, 1t 1sn't fair
to punish attorneys who don't know what
they have done wrong and haven't been

given fair warning by court order to stop. 12
Here, Attorney Sacco has known of her
own misconduct for over 20 years. She has
fought with opposing counsel, interrupted
their questions, peppered depositions with
objections designed primarily to disrupt
them, raised frivolous claims about
testimony and now she has done the same
thing in front of the court. She was warned
about this same pattern of misconduct some
eight times in these proceedings. She has
been found in the past and has declared
openly and obscenely in this case that her
violations are intentional attempts to disrupt
the orderly course of justice in depositions.
There can hardly be a clearer case of a party
who knows what not to do but has done
it anyway even after being repeatedly and
distinctly ordered not to do it.

12 257 Conn. at 17-18.

On August 20, 2018, this court granted
Attorney Sacco an almost five-hour hearing
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on the motion for sanctions and the court's
own show-cause order entered on July 25,
2018. The parties extensively briefed the
matter. They had copies of the transcripts
at issue. Attorney Sacco was represented at
this lengthy hearing by able and experienced
counsel. Her lawyer was repeatedly invited
to put on whatever evidence his client desired
but Attorney Sacco declined to testify.
Attorney Sacco has had due warning and
due process.

While this means sanctions may be imposed,
they must be proportional. As the Supreme
Court held in 2018 in Ridgaway v.
Mount Vernon Fire Insurance Co., judges
must consider five factors in gauging the
appropriate sanction:

The nature of the conduct.
The frequency of the conduct.

Whether the attorney knew she faced
potential sanctions.

The availability of lesser sanctions.
The party's participation or knowledge. 13

13 328 Conn. 60, 73.

Here, all five factors favor a significant
sanction. The conduct here was insulting
to the parties and the court. It detracted
from the dignity of judicial proceedings and
was the kind of behavior that tends to
undermine respect for the litigation process,
especially for the party who was its victim
here but even for the defendant doctor who
was likely suborned into participating in
it. Above all, it threatened to pervert the

course of justice by preventing a party from
receiving reasonable responses to reasonable
deposition questions.

The frequency of the conduct at issue weighs
heavily here. A long-practicing attorney
sanctioned six times over twenty years
and warned at least eight times in these
proceedings has persisted in the same
conduct—and even announced in a profane
boast that the conduct was intentional and
would continue.

This attorney certainly knew what was
coming. At any point in the proceedings
when told to cease her misconduct she
could have simply stopped. Indeed, she did
not stop when repeatedly ordered to and
did not stop when specifically threatened
by the court with contempt and sanctions.
In fact, it was the proceedings themselves
that had to be stopped because Attorney
Sacco's knowledge of potential sanctions did
nothing to deter her and allow the deposition
to proceed.

*7 Repeated monetary sanctions have been

tried. Court-ordered monitoring of Attorney
Sacco's practice has been imposed. And
having been discharged from representing
the defendant in this case, the court
cannot sanction Attorney Sacco by merely
disqualifying her from this case. This leaves
the court only some more substantial
sanction to choose.

And a more substantial sanction is especially
justified by the fact that Attorney Sacco
so clearly knew what was wrong. Having
been told by the courts repeatedly to stop
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the wrongdoing, instead of heeding them
her ultimate response was indecent defiance:
“Fuck him. I am going to give him such
a fucking hard time.” With lesser sanctions
failing and disqualification unavailable, the
only sanction proportional under Ridgaway
is suspension from practice. As the Appellate
Court recognized in 2016 in Disciplinary
Counsel v. Williams, suspension is one of

those sanctions the court has the inherent

power to impose. 14

14 166 Conn.App. 557, 570.

To be proportionate and—the court can
hope—effective, the suspension must be
long enough to bite but not so long as to
bury the attorney's practice. In multi-year
litigation like this one a few weeks absence
i1s unlikely to be noticed by either lawyer
or clients. Instead, the suspension must be
long enough to present the future prospect
of exclusion from the legal profession while
allowing Attorney Sacco a chance, at long
last, reform. Given that her behavior has
persisted for twenty years, the practice will
not likely go away with a short suspension.

Therefore, the court will impose upon
Attorney Sacco a 120-day suspension from
the practice of law together with the
costs she has forced on the parties to
these proceedings. The court will consider
reducing the suspension to 90 days upon
application and satisfactory evidence that
Attorney Sacco has received at least 20
hours of suitable counseling through sources
recommended by the Connecticut Bar
Association or a qualified physician. The
purpose of this part of the ruling is
to recognize that a change in litigation

philosophy is likely the only way to prevent
future problems. If it fails to take hold—
a very real possibility given the length and
depth of the problem—the courts will face
this moment again and Attorney Sacco may
face far harsher consequences. She is being
offered an opportunity to prevent this.

The suspension will begin within twenty-
one days from the date of this order or
the date which it takes final effect following
any appeal, whichever is later. During the
twenty-one-day grace period Attorney Sacco
will inform her firm and clients in writing
that the court has suspended her from the
practice of law for misconduct and make
such arrangements as may be necessary to
minimize any prejudice to her clients. Once
the suspension is in effect, she may not
participate in performing any legal work
for any client and must limit her non-
legal activities regarding clients to matters
that might strictly be necessary to safeguard
their interests. Other than such activities—
to guard against evasion of her suspension
from practice—she may have no contact
with clients or potential clients. Attorney
Sacco must also make the parties financially
whole. The parties are granted thirty days
to file any claim for fees or expenses they
claim were incurred as a consequence of
Attorney Sacco's misconduct. The court will
then schedule a hearing on whether the
claims are reasonable.

*8 The plaintiffs also seek sanctions against
the defendant doctor whose deposition
answers were plainly evasive and—the court
hopes—the product of bad legal advice.
The court invites her with the advice of
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new counsel to ask opposing counsel to
reconvene at her sole expense the twice
aborted deposition that is the center of
this dispute. If Kesselman fairly answers
questions at the reconvened deposition, no
further sanction will be considered beyond
paying the legal fees and other expenses
associated with the renewed deposition. If
she complies, the court will not allow her
prior evasions to be used for impeachment at
trial. If she chooses not to submit to further
deposition within thirty days of this order,
the court will upon motion from plaintiffs'
counsel craft an appropriate alternative
sanction, including a likely holding that
some part of the plaintiffs' case will be
deemed established.

The court is aware of the frustration
that plaintiff's counsel will doubtless feel
about giving the witness another chance.
Kesselman must have known the game she
was playing and clients can't typically hide
behind their lawyers when they themselves
violate the rules. But there is a significant
possibility here that the defendant's failings
have been in large part because of our
failings—those of the legal profession, a
public institution whose credibility is at
stake here. Besides, Ridgaway suggests it is

appropriate for a court in setting a sanction
to decide if a matter is mostly the lawyer or
mostly the client's fault—and here the court
infers that the matter is mostly the lawyer's

fault. '° Punishing this defendant witness
without another chance is also likely unfair
here given that she now swears that Attorney
Sacco never told her she had been disclosed
as an expert and her expert disclosure has
been withdrawn. This likely colored her
response to some of the questions posed and
may even eliminate the need for some of
them to be asked again.

15 320 Conn. at 75.

Attorney Madonna Sacco is suspended from
the practice of law for 120 days under the
terms listed above. The plaintiffs' motion for
sanctions against the defendant Kesselman
1s denied without prejudice to its renewal on
the terms described in this memorandum.

BY THE COURT

All Citations

Not Reported in Atl. Rptr.,, 2018 WL
4955691

End of Document

© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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The Top Ten Ethical
Pitfalls and how to Avoid
Them

Attorney Mark Dubois
Geraghty & Bonnano, LLC

Attorney Michael P. Bowler
Statewide Bar Counsel




1. Financial Matters

Trust Accounts, IOLTA
Safeguarding

Commingling
Reconciling
Record Keeping
Overdrafts
Audits

State of Connecticut Judicial Branch




2. Fees and Fee Agreements

Rule 1.5.

When Do You Need a Fee Agreement
and When Do You Need a Signed Fee
Agreement?

Scope, Fees, Costs
Reasonable and Unreasonable Fees
Sharing Fees

State of Connecticut Judicial Branch




3. Communications

Clients

Counsel

Parties

The Court

Others
Misrepresentations

State of Connecticut Judicial Branch




4. Electronic Communications and

Social Media

e STOP(!!) and Think Before You Text and
Tweet!

e Emojis and Emoticons

e Rule 8.2(a) and Free Speech

State of Connecticut Judicial Branch




5. Diligence

Timeliness
Thoroughness
Procrastination
Malpractice

State of Connecticut Judicial Branch
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6. Competency

e Know What You Know and Know What
You Don’t Know

e Just Say No!

 Technology Knowledge is a Must!

State of Connecticut Judicial Branch




7. Conflicts

What Forms an Attorney Client
Relationship?

Conflicts Checks in Your Office
Concurrent and Former Clients

Duties of Confidentiality and Loyalty
Waivers and Unwaivable Conflicts

Declining Representation

State of Connecticut Judicial Branch




8. Civility

Read the Preamble to the ROPC
Advocacy vs. Obnoxiousness

Extends to Clients, Opposing Counsel,
Opposing Clients, Third Parties, and the

Court

State of Connecticut Judicial Branch




9. Confidences

Rule 1.6

Interplay with Attorney/Client
Privilege

Appropriate Circumstances to Disclose
Confidential Information

State of Connecticut Judicial Branch




10. Personal Conduct

e You are an Officer of the Court
24/7/365.

e Criminal Conduct and its Professional
Consequences

State of Connecticut Judicial Branch




Page 427 of 427



	EPC181102 Course Cover
	2014 0520 Lawyers Principles of Professionalism
	Bench Bar Symposium Program
	01_materials
	02_Corona v Day Kimball Healthcare Inc
	03_Top Ten Ethical Pitfalls (2018)
	04_Probate Court Rules of Procedure Screenshot



