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Lawyers’ Principles of Professionalism

As a lawyer | must strive to make our system of justice work fairly and
efficiently. In order to carry out that responsibility, not only will I comply
with the letter and spirit of the disciplinary standards applicable to all
lawyers, but | will also conduct myself in accordance with the following
Principles of Professionalism when dealing with my client, opposing
parties, their counsel, the courts and the general public.

Civility and courtesy are the hallmarks of professionalism and should not
be equated with weakness;

I will endeavor to be courteous and civil, both in oral and in written
communications;

I will not knowingly make statements of fact or of law that are untrue;

I will agree to reasonable requests for extensions of time or for waiver of
procedural formalities when the legitimate interests of my client will not be
adversely affected;

I will refrain from causing unreasonable delays;

I will endeavor to consult with opposing counsel before scheduling
depositions and meetings and before rescheduling hearings, and I will
cooperate with opposing counsel when scheduling changes are requested;

When scheduled hearings or depositions have to be canceled, | will notify
opposing counsel, and if appropriate, the court (or other tribunal) as early
as possible;

Before dates for hearings or trials are set, or if that is not feasible,
immediately after such dates have been set, | will attempt to verify the
availability of key participants and witnesses so that | can promptly notify
the court (or other tribunal) and opposing counsel of any likely problem in
that regard;

I will refrain from utilizing litigation or any other course of conduct to
harass the opposing party;

I will refrain from engaging in excessive and abusive discovery, and I will
comply with all reasonable discovery requests;

In depositions and other proceedings, and in negotiations, | will conduct
myself with dignity, avoid making groundless objections and refrain from
engaging | acts of rudeness or disrespect;

I will not serve motions and pleadings on the other party or counsel at such
time or in such manner as will unfairly limit the other party’s opportunity
to respond;

In business transactions | will not quarrel over matters of form or style, but
will concentrate on matters of substance and content;

I will be a vigorous and zealous advocate on behalf of my client, while
recognizing, as an officer of the court, that excessive zeal may be
detrimental to my client’s interests as well as to the proper functioning of
our system of justice;

While | must consider my client’s decision concerning the objectives of the
representation, | nevertheless will counsel my client that a willingness to
initiate or engage in settlement discussions is consistent with zealous and
effective representation;

Where consistent with my client's interests, | will communicate with
opposing counsel in an effort to avoid litigation and to resolve litigation
that has actually commenced;

I will withdraw voluntarily claims or defense when it becomes apparent
that they do not have merit or are superfluous;

I will not file frivolous motions;

I will make every effort to agree with other counsel, as early as possible, on
a voluntary exchange of information and on a plan for discovery;

I will attempt to resolve, by agreement, my objections to matters contained
in my opponent's pleadings and discovery requests;

In civil matters, | will stipulate to facts as to which there is no genuine
dispute;

I will endeavor to be punctual in attending court hearings, conferences,
meetings and depositions;

I will at all times be candid with the court and its personnel;

I will remember that, in addition to commitment to my client's cause, my
responsibilities as a lawyer include a devotion to the public good;

I will endeavor to keep myself current in the areas in which | practice and
when necessary, will associate with, or refer my client to, counsel
knowledgeable in another field of practice;

I will be mindful of the fact that, as a member of a self-regulating
profession, it is incumbent on me to report violations by fellow lawyers as
required by the Rules of Professional Conduct;

I will be mindful of the need to protect the image of the legal profession in
the eyes of the public and will be so guided when considering methods and
content of advertising;

I will be mindful that the law is a learned profession and that among its
desirable goals are devotion to public service, improvement of
administration of justice, and the contribution of uncompensated time and
civic influence on behalf of those persons who cannot afford adequate legal
assistance;

I will endeavor to ensure that all persons, regardless of race, age, gender,
disability, national origin, religion, sexual orientation, color, or creed
receive fair and equal treatment under the law, and will always conduct
myself in such a way as to promote equality and justice for all.

It is understood that nothing in these Principles shall be deemed to
supersede, supplement or in any way amend the Rules of Professional
Conduct, alter existing standards of conduct against which lawyer conduct
might be judged or become a basis for the imposition of civil liability of
any kind.

--Adopted by the Connecticut Bar Association House of Delegates on June
6, 1994
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Registration
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Bridal Foyer

Introduction and Brief Background on Major Connecticut Law

Changes
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Opening Plenary Session
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Current Developments and Planning Ideas We Find Fun and Interesting
Turney P. Berry, Wyatt Tarrant & Combs LLP, Louisville, KY

Charles A. Redd, Stinson LLP, St. Louis, MO

Attorneys Berry and Redd will review the most interesting recent developments
of general interest to estate planners, covering not only wealth transfer taxation
but also various state cases and trends that make our planning easier and more
challenging. They will take notice of Connecticut’s adoption of the Uniform Trust
Code and will discuss how the UTC can be used to implement modern estate
planning efforts, including some specific pointers regarding changes made from
the uniform act by the Connecticut legislature.

Break

Concurrent Session 1

A. Basics of the New Connecticut Uniform Trust Code
Waterford Room
Mary M. Ackerly, Ackerly Brown LLP, Bantam
John R. lvimey, Reid and Riege PC, Hartford
Edward F. Krzanowski, Day Pitney LLP, West Hartford
Kelley G. Peck, Cummings & Lockwood LLC, West Hartford
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Suzanne Brown Walsh, Murtha Cullina LLP, Hartford

B. Tax Issues Affecting Start-up Ventures and Early-stage Companies
Prince Edward Ballroom A
Clifford R. Ennico, Law Offices of Clifford R. Ennico, Fairfield

Representing a tech start-up or other early-stage business requires a special set
of skills for practicing attorneys. Issues cannot always be “pigeonholed” into



specialized areas of practice, and counsel is often required to be a “utility
infielder” with competence in a number of areas of law including taxation. In
this fast-paced, entertaining presentation, business lawyer Cliff Ennico will
cover some of the tax issues affecting Connecticut-based start-ups, including
Section 199A (the 20 percent small business deduction), the rise of “economic
nexus” in New York and other states, compensating “sweat equity” business
owners in corporations and LLCs, overseas partners/investors in an LLC or
other “pass through” entity, and tax treatment of stock in a failed startup.

C. Everyday Bias, Everyday Solutions: Advancing Diversity, Equity, and
Inclusion in Your World
Prince Edward Ballroom B/C
Karen DeMeola, University of Connecticut School of Law, Hartford
Cecil J. Thomas, Vice President, Connecticut Bar Association; Greater
Hartford Legal Aid, Hartford

Biases affect our daily interactions, often so seamlessly that we may not even
recognize when they manifest. This session will give you the tools to advance
diversity, equity, and inclusion in the world immediately around you: your
professional dealings with clients and colleagues, your conversations, your
workplace systems and policies. In an interactive presentation, you will
consider the implications of systemic and personal bias, study some of its
routine manifestations, and learn how to disrupt bias toward more equitable
and inclusive outcomes.

11:15a.m.—11:25a.m. Break
11:25a.m.—=12:25 p.m. Concurrent Session 2

A. Tax Considerations in Trust Terminations, Modifications, and Decanting
under Connecticut’s New Uniform Trust Code
Prince Edward Ballroom A
Ronald D. Aucutt, Bessemer Trust, Naples, FL

This presentation will discuss the federal tax issues to be aware of when
terminating or modifying a trust under Connecticut’s new Uniform Trust
Code, or decanting a trust under Connecticut’s Uniform Trust Code (or taking
similar actions under similar statutes of other states). It will review some of
the history of the IRS’s view of those issues reflected in regulations and
rulings, including letter rulings in which the speaker was directly or indirectly
involved. Against that background, the presentation will include predictions of
where both formal IRS guidance and informal IRS reactions may go in the
future.

B. Qualified Small Business Stock
Prince Edward Ballroom B/C
Daniel L. Gottfried, Day Pitney LLP, Hartford
Michael P. Spiro, Finn Dixon & Herling LLP, Stamford



12:25 p.m.—12:45 p.m.

12:45 p.m.—1:35 p.m.

1:35p.m.—=2:35p.m.

2:35 p.m.—2:45 p.m.
2:45 p.m. —3:45 p.m.

This session will discuss the tax benefits available for qualified small business
stock and will focus on the requirements, gain exclusion and rollover, and
planning opportunities and traps for the unwary.

Break

Lunch and Award Session
Woaterford Room

Afternoon Plenary Session

Waterford Room

Recent Developments in Asset Protection

Gideon Rothschild, Moses & Singer LLP, New York, NY

Asset protection trusts will arrive in Connecticut effective January 1, 2020. This
presentation will review the legislation and planning with such trusts and other
strategies for asset protection.

Break

Concurrent Session 3

A. Connecticut Directed Trusts
Waterford Room
Christiana N. Gianopulos, Day Pitney LLP, West Hartford

The Connecticut Uniform Trust Code includes the new Connecticut Uniform
Directed Trust Act. This presentation will review the Directed Trust Act and
the options and opportunities it presents. The presentation will also address
planning and drafting considerations for practitioners advising clients on the
use of Connecticut directed trusts.

B. Real Estate Tax Planning
Prince Edward Ballroom B/C
Stephen A. Baxley, Bessemer Trust, New York, NY

This presentation will cover topics in real estate tax planning, including
itemized deductions, exclusion of gain on sale of principal residence, like-kind
exchanges, rental property, passive activity losses, 199A — QBI deduction,
qualified opportunity funds, and REITs.

C. Kaestner Trust Decision: The Significance for State Income Taxation of
Trusts
Prince Edward Ballroom A
Beth Brunalli, Davidson Dawson & Clark LLP, New Canaan

On June 21, 2019, in an unanimous decision, the United States Supreme Court
held that the taxation of undistributed income from a trust by North Carolina,



3:45 p.m.—3:55 p.m.

3:55 p.m.—4:55 p.m.

4:55 p.m.—=5:00 p.m.

based solely on the basis of the beneficiaries’ residence in the state, violated
the Due Process Clause of the Fourteenth Amendment. The opinion, although
narrow, is highly significant in being the Supreme Court’s first attempt in
many decades to address the increasingly important issue of state taxation of
trust income. This program will provide an overview of the facts in Kaestner
Trust, analyze the Supreme Court’s decision, and discuss the implications of
the decision for state income taxation of trusts.

Break

Closing Plenary Session

Waterford Room

Drafting Trusts under the New Connecticut Uniform Trust Code
Mary M. Ackerly, Ackerly Brown LLP, Bantam

John R. Ivimey, Reid and Riege PC, Hartford

Kelley G. Peck, Cummings & Lockwood LLC, West Hartford
Deborah J. Tedford, Tedford Law Firm PC, Mystic

Suzanne Brown Walsh, Murtha Cullina LLP, Hartford

Raffle Drawing; Closing Remarks
Waterford Room
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ESTATE PLANNING

THROUGH AN ASSET PROTECTION LENS
Gideon Rothschild, J.D., CPA

L. INTRODUCTION

A. The Current Litigation Environment Creates Greater Exposure to Risk of Loss Than
Ever Before:

1. Expanded theories of liability
2. Higher and higher jury awards

3. Unpredictable judges and juries

B. Traditional Forms of Protection Have Become Inadequate
1. Insurance
a. Exclusions
b. Policy limits
C. Solvency of insurer

d. Policy lapses

2. Incorporation
a. Piercing the corporate veil
b. New theories of shareholder/officer liability

C. Candidates for Asset Protection Planning

1. Professionals
2. Corporate officers and directors
3. Fiduciaries

© Gideon Rothschild 2019
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4. Real estate owners

5. Individuals exposed to lawsuits arising from claims alleging negligent acts,
intentional torts (i.e., discrimination, harassment, libel, etc.), or contractual
liability

6. Individuals seeking a prenuptial alternative

D. Asset Protection Is Not New
1. Incorporation of business activities
2. Formation of LLC's, LLP's, LP's

3. Offshore trusts have been long used to avoid forced heirship and
expropriation

4. Exemption and pre-bankruptcy planning

E. Asset protection is part of an overall wealth preservation process including:
1. Financial planning
2. Insurance planning
3. Income tax planning
4. Estate tax planning

II. FRAUDULENT TRANSFER ISSUES

A. Every asset protection plan must account, in the very first instance, for the law of
fraudulent transfers. In general, the law of fraudulent transfers, which dates back
to the enactment of the Statute of Elizabeth in England in 1571, provides that the
transfer of assets in anticipation of a creditor problem will be disregarded by the
courts and the creditor will be allowed to enforce its judgment against the transferee
of the property.

B. Although minor variations exist, fraudulent transfer statutes can be found under the
law of every state and almost all foreign jurisdictions, as well.

C. A fraudulent transfer is often deemed to be a transfer of property that was made
with the intent to "hinder, delay or defraud" either existing or reasonably anticipated
future creditors. Common law usually divides creditors into three categories:

© Gideon Rothschild 2019
All rights reserved.
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I. Present creditors - those persons of whom the transferor has notice when
making transfers.

2. Subsequent creditors - those persons against whom the transferor harbored
an actual fraudulent intent when transferring assets, including creditors
whose rights arose after the transfer if the transferor intended to proceed
with his or her affairs in a fraudulent manner or with reckless disregard for
the rights of others.

3. Potential future creditors - those nameless, faceless persons of whom the
transferor had no awareness when the transfer was made.

D. In addition, a transfer which has the effect of rendering the transferor insolvent will
automatically be held a fraudulent transfer.

E. Under all other circumstances, however, the issue remains the transferor's intent in
effecting the transfer, which generally boils down to how close in time the transfer
of property was to the subsequent creditor claim.

1. It is notable that, except as specified hereinabove, it is unimportant whether
or not a creditor's claim has yet coalesced into a lawsuit (which, of course,
might be months or years later).

F. It is, therefore, absolutely imperative that asset protection planning be undertaken
as far in advance of a potential creditor claim as possible in order to ensure that any
transfer of property incident to such plan is not later undone as a fraudulent transfer.

I1I. TRADITIONAL FORMS OF ASSET PROTECTION

A. Transfers to spouse - "Poor man's" asset protection
1. Potentially effective (assuming it is not later deemed a fraudulent transfer).
2. Numerous problems exist, however, in connection with outright transfers to

a spouse, including:

a. Possibility of divorce

b. Spouse's potential exposure to creditors

C. Loss of control over assets

d. Potential gift tax consequences where spouse is not a U.S. citizen

© Gideon Rothschild 2019
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€. Estate tax issues where states have an estate tax and don’t recognize
portability (i.e., transferor spouse should retain in his/her own name
assets at least equal to exemption amount).

B. Corporate ownership

1. In the usual case (absent a personal guarantee of corporate obligations), a
shareholder will not be personally liable for the debts of the corporation and
thus, the shareholder's personal assets are protected from the creditors of the
corporation.

a. This type of protection is referred to as "inside out" protection
because the shareholder's personal assets (which are outside of the
corporation) are protected from the corporation's creditors (whose
claims arose inside of the corporation's business dealings).

b. The inside out protection is not absolute.

o In the case of a closely held corporation, a plaintiff's
attorney is likely to join the shareholder (in the
shareholder's capacity as a corporate officer or
director) in the action.

o The protection may also be breached via statutory
and/or common-law arguments including an
argument to "pierce" the "corporate veil" due to a
failure to consistently observe the formalities of the
corporate form.

2. The reverse, however, is not also true, and if the shareholder is sued
personally, the shareholder's interest in the corporation (in the form of his
or her shares) will be reachable by the judgment creditor and, in the case of
a sole or even a majority shareholder, a personal creditor would be able to
reach the assets of the corporation in satisfaction of a judgment through the
liquidation of the corporation following execution on the shares of the
shareholder.

C. Limited Partnerships and Limited Liability Companies

1. The asset protection afforded by the limited partnership or limited liability
company structure is based upon what is commonly known as a "charging
order" protection.

a. Under the law of every state it is arguably the case that if the limited
partner or limited liability company member is successfully sued his

© Gideon Rothschild 2019
All rights reserved.
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or her creditor would only be entitled to a lien on the limited
partnership interest or limited liability company membership
interest, and would not be entitled to enforce its claim directly
against the underlying assets of the limited partnership or limited
liability company.

b. In addition, the creditor's charging order may not necessarily entitle
the creditor to become a limited partner in the limited partnership,
or a member in the limited liability company, entitle the creditor to
vote on limited partnership or limited liability company matters,
entitle the creditor to inspect or copy limited partnership or limited
liability company records, or entitle the creditor to obtain the
business and tax information of the limited partnership or limited
liability company (which is usually available to limited partners and
limited liability company members as a matter of law).

c. The sole entitlement of a creditor with a charging order is, arguably,
the right to receive the distributions that are allocable to the debtor
limited partner from the limited partnership, or the debtor member
from the limited liability company, if and when distributions might
be made.

o The creditor's "remedy" of being able to receive
distributions from the limited partnership or limited
liability company if and when distributions might be
made may ultimately prove hollow in a "family"
limited partnership, or "family" limited liability
company situation, since it is unlikely that the
general partner or manager will distributions while a
charging order is outstanding.

o A limited partnership agreement or limited liability
company agreement drafted for asset protection
purposes will provide the general partner, manager
or managing member with broad discretion to make,
or to refrain from making, distributions from the
limited partnership or limited liability company.

2. Under the tax law there is some authority to the effect that the taxable
income of the limited partnership or limited liability company will be
chargeable to the creditor who has obtained a charging order
notwithstanding the fact that no distributions may ever actually be made to
the creditor.

© Gideon Rothschild 2019
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a. Therefore, the effect of a charging order might be that the creditor
will be forced to realize "phantom" income on which the creditor
would have to pay income tax on a current basis.

b. There is substantial doubt, however, as to whether the creditor will,
in fact, actually be charged under the tax law with phantom income
by reason of the charging order. In fact, it is at least as likely that,
notwithstanding the charging order, the limited partner or limited
liability company member will be liable to report the income of the
limited partnership or limited liability company on his or her own
return, perhaps with the tax paid on such phantom income deemed
to reduce the judgment debt to the charging order creditor.

C. Even if phantom income were realized by the judgment creditor, all
of the remaining non-debtor partners would at the same time also be
realizing phantom income with respect to their own limited
partnership or limited liability company interests and, therefore,
they might force a distribution to be made, thereby negating any
leverage that the debtor might otherwise have viz a viz his or her

creditor.
3. There is substantial uncertainty in most states as to whether or not the courts
will consider a charging order as the sole and exclusive remedy available to
a creditor.
4. Even where the charging order might be held to be an exclusive remedy to

the creditor, a sale of the limited partnership interest or limited liability
company membership interest may still be allowed where the creditor can
demonstrate to the court that monies that might be collected pursuant to the
charging order (if in fact, any are ever collected), will likely be insufficient
to satisfy the creditor's judgment in a reasonably timely manner.

5. Alternatively, it might be argued by the creditor that the limited partnership
or limited liability company should be deemed to be an "alter ego" of the
debtor. Such an argument might be made, for example, where:

a. The limited partnership or limited liability company lacks any real
business purpose.

b. The limited partnership or limited liability company is funded with
an excess of personal use assets.

c. There has been a pattern of non-adherence to the legal formalities
attendant to the limited partnership form or limited liability
company form.

© Gideon Rothschild 2019
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d. The interests of the other limited partners or limited liability
company members in the limited partnership or limited liability
company are inconsequential relative to the debtor's limited
partnership or limited liability company interest.

D. Joint ownership of property - Tenancy by the Entireties

1. A tenancy by the entireties is a special form of joint ownership of property
that can only exist between a husband and wife. In some states, only real
estate can be held in a tenancy by the entireties form. In other states,
including Pennsylvania, Virginia and Florida, intangible property may also
be held as tenants by the entirety.

2. A tenancy by the entireties is characterized by five coincident unities: unity
of possession (joint ownership and control); unity of interest (the interests
must be the same); unity of title (the interests must originate in the same
instrument); unity of time (the interests must commence simultaneously);
and the unity of marriage.

a. The unity of possession has the effect of requiring a husband and
wife to act together to convey title to tenancy by the entireties
property, thereby generally precluding a unilateral severance.

b. As a result, in those states that follow the common law rule, the
creditor of only one spouse cannot execute upon property held as a
tenancy by the entireties.

C. Property which is exempt from creditors by reason of a tenancy by
the entireties under state law will also be exempted from an estate
in bankruptcy.

3. No asset protection is afforded by a tenancy by the entirety, however,
where:

a. There is a divorce.

b. In the event of death of the non-debtor spouse.

C. The creditor is a joint creditor of the two spouses.

d. The real property is sold and the governing state law provides that

only real estate can be held as a tenancy by the entireties.

4. In addition, the asset protection afforded by husband and wife holding title
to property as tenants by the entirety is frequently at odds with the couple's
estate tax planning, since proper estate tax planning often requires that the

© Gideon Rothschild 2019
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joint estate be divided between the spouses for purposes of estate
equalization or so as to ensure that each spouse's estate can make maximum
use of the applicable exclusion amount.

a. Seven states allow property transferred into a joint revocable trust
to retain its status as tenancy by the entirety property, and thus
remain protected from creditors. Those states are: Delaware,
Hawaii, Illinois, Indiana, Maryland, Missouri and Virginia.

E. Exemption planning
1. Homestead
a. One asset that is frequently granted an exemption from creditors'

claims is an individual's principal residence. This exemption is most
often referred to as a "homestead exemption."

b. The fairly obvious legislative purpose behind the enactment of a
statutory homestead exemption is the preservation of that asset most
necessary for the subsistence of an individual and his or her
dependents — their home.

o In fact, so significant is the family homestead
deemed to be to one's subsistence that forty-eight of
the fifty states provide at least some level of
exemption for an individual's principal residence.
Only New Jersey and Pennsylvania provide no
exemption.

o Only Florida, Iowa, Kansas, Oklahoma, South
Dakota and Texas, plus the District of Columbia,
provide for a so-called "unlimited" homestead
exemption.

o Even where the homestead exemption is unlimited,
this does not necessarily also mean that the
exemption is unqualified — for example, certain
specially protected classes of creditors (i.e., the
Internal Revenue Service or an ex-spouse), might be
permitted to avoid this exemption and enforce a
judgment against the home.

c. In order to maximize use of the homestead exemption, one might
consider moving, subject to the time requirement of the Bankruptcy
Code for establishing residency in that jurisdiction, to a jurisdiction

© Gideon Rothschild 2019
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that allows a more generous or even an unlimited homestead

exemption.

The 2005 Bankruptcy Abuse Prevention and
Consumer Protection Act imposed restrictions upon
the homestead exemption in a Bankruptcy case.
Most significantly, §522 of the Bankruptcy Code
now imposes an aggregate monetary limitation of
$125,000 (subject to adjustment for inflation and
currently $146,450), on the value of property that the
debtor may claim as exempt under state or local law
under certain circumstances - most significantly,
where the debtor acquired such property within the
1,215-day period preceding the filing of the petition.

d. Alternatively, where one is already domiciled in such a jurisdiction,
or even where one wants to make the best use of the limited
homestead exemption available in one's current jurisdiction, one
might pay down one's mortgage, improve one's home, or purchase a
larger, more expensive home, in furtherance of one's asset protection

plan.

Retirement Plans and IRAs

a. A retirement plan that is "qualified" under the Employee Retirement
Income Security Act of 1974 (ERISA) is protected from the plan
participant's creditors pursuant to the 1992 decision of the U.S.
Supreme Court in Patterson v. Shumate.

In that case, the Supreme Court ruled on the issue of
whether the legally required anti-alienation provision
contained in every ERISA qualified pension plan
caused the participant's interest therein to fall within
the exclusion from the bankruptcy estate provided
under § 541(c)(2) of the Bankruptcy Code.

o Section 541(c)(2) of the Bankruptcy Code
excludes from the bankruptcy estate all
property subject to a restriction on transfer
which is enforceable under "applicable
nonbankruptcy law." Although the trustee
contended that the term "applicable
nonbankruptcy law" was limited to state law,
the Supreme Court, resolving a conflict
among the circuits, held that the term
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"applicable nonbankruptcy law" as used in
that section of the Bankruptcy Code, in fact,
encompassed any relevant nonbankruptcy
law including federal nonbankruptcy law
such as ERISA.

b. The 2005 Bankruptcy Abuse Prevention and Consumer Protection
Act, amended the Bankruptcy Code to provide protection for IRAs.

Prior to the effective date of the 2005 Bankruptcy
Abuse Prevention and Consumer Protection Act,
IR As established under § 408 of the Internal Revenue
Code were not necessarily deemed the equivalent of
an ERISA-qualified plan and, as a consequence,
were not automatically afforded any creditor
protection under the Supreme Court's holding in
Patterson v. Shumate.

c. The 2005 Bankruptcy Abuse Prevention and Consumer Protection
Act, amended § 522 of the Bankruptcy Code to permit a debtor to
exempt certain retirement funds to the extent those monies are in a
fund or account that is exempt from taxation under §408 or §408A.
The exemption is subject to a $1 million cap (subject to adjustment
for inflation and currently $1,171,650), however, on the value of the
debtor’s interest in an IRA established under either §408 or §408A.

This limit applies without regard to amounts
attributable to rollover contributions and earnings
thereon.

The cap may be increased if required in the interests
of justice.

d. Inherited IRAs, however, may well be treated differently.

With one exception, the authority that exists on this
point has generally held that an inherited IRA is not
protected from creditor claims under State exemption
law.  The courts so holding have cited to the
following factors in favoring a rule whereby an
inherited IRA is available to the beneficiary's
creditors:
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Life Insurance

a.

o The IRA exemption is based upon a public
policy intending that retired persons should
be assured their support.

o The beneficiary of an inherited IRA has an
unrestricted right to withdraw the assets of
the account without penalty, which is not the
case with an original IRA.

o The inherited IRA is substantially different
from an original IRA under the tax law.

Arizona, Alaska, Florida, Idaho, Missouri, North
Carolina, Ohio and Texas have enacted legislation to
provide that inherited IRAs are protected from
creditors.

In the Bankruptcy context, however, the authority
was mixed until the US Supreme Court in a 9-0
decision held that an inherited IRA is not exempt
from the beneficiary’s creditors as it does not
constitute “retirement funds”. within the meaning of
§ 522(b)(2), (3)(C) and (d)(12) of the Bankruptcy
Code which exempt from a debtor's bankruptcy
estate "retirement funds to the extent that those funds
are in a fund or account that is exempt from taxation
under section 401, 403, 408, 408A, or 501(a) of the
[Code]." See, Clark vs. Rameker, 134 S.Ct. 2242,
573 U.S._ ,2014. See also, In Re Todd, No. 15-
11083 (Bankr., N.D.N.Y. March 23, 2018)

Consider designating either a conduit or accumulation trust
as a beneficiary of an IRA to protect the inherited IRA from
a beneficiary’s creditors. (see infra at V.E.)

The federal bankruptcy exemptions for life insurance policies
owned by the debtor are found at 11 U.S.C. §§ 522(d)(7) and (8) and
provide that unmatured policies owned by the debtor and up to
$8,625 of the debtor's aggregate interest in any accrued dividend or
interest under, or loan value of, an unmatured life insurance
contract, is exempt provided that the insured is either the debtor or
an individual of whom the debtor is a dependent.
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Federal bankruptcy law, 11 U.S.C. § 522(d)(7),
broadly defines a dependent as including a spouse,
regardless of whether the debtor's spouse is actually
dependent on the debtor.

Since the federal exemption scheme for life insurance that is owned
by the debtor is so parsimonious, if an exemption under an
alternative state scheme is provided, its use in lieu of the federal
exemption scheme should be carefully considered.

New York's scheme for the exemption of life
insurance, Insurance Law § 3212; Civil Practice Law
and Rules § 5205(i), distinguishes between the sev-
eral permutations which can result depending on
whether the debtor is the owner of the policy
(referred to under the New York statute as the person
"effecting the policy," and need not be the person
who actually purchased the policy), the insured, the
beneficiary, or some combination thereof. More
specifically, the New York State exemption scheme
for life insurance provides that:

o If the owner of a life insurance policy insures
his or her own life for the benefit of another
(i.e., a beneficiary other than the owner's
estate), that other person shall be entitled to
the proceeds and avails of the policy as
against the creditors of the owner. (In other
words, the beneficiary's interest in a life
insurance policy owned by another is pro-
tected from claims of the policy owner's
creditors, notwithstanding the fact that a
power to change the beneficiaries of the life
insurance policy has been reserved by the
owner).

o If the owner of a life insurance policy insures
the life of another for the owner's own
benefit, the owner is entitled to the proceeds
and avails of the policy as against the
creditors of the insured. (In other words, the
interest of an owner of life insurance in the
policy is protected from the creditors of the
insured).
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o If the owner of a life insurance policy insures
the life of his or her spouse for the owner's
own benefit, the owner is also entitled to the
proceeds and avails of the policy as against
his or her own creditors. (In other words, the
interest of an owner/beneficiary of life insur-
ance in the policy is protected from the
owner/beneficiary's own creditors if the
insured is the owner's spouse).

o If the owner of a life insurance policy insures
the life of another person for the benefit of a
third party, the third party is entitled to the
proceeds and avails of the policy as against
the creditors of both the owner and the
insured. (In other words, the beneficiary's
interest in a life insurance policy is protected
from claims of the creditors of both the owner
of the policy and the insured).

o The owner of a life insurance policy,
regardless of the identity of the insured, is
entitled to accelerated payment of the death
benefit or accelerated payment of a special
surrender value permitted under such policy
as against the creditors of the owner. (In
other words, the owner's interest in the cash
surrender value of a life insurance policy is
protected from claims of the owner's own
creditors).

o In the New York statute, Insurance Law §
3212(a)(2), the phrase "proceeds and avails" is
defined to include "...death benefits, cash surrender
and loan values, premiums waived, and dividends,
whether used in reduction of premiums or in
whatever manner used or applied, except where the
debtor has, after issuance of the policy, elected to
receive the dividends in cash."

4. Annuities

a. The federal bankruptcy exemption for annuity payments is located
at 11 U.S.C. § 522(d)(10)(E) and, like many federal exemptions, the
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exemption for the right to receive an annuity is neither overly
generous nor does it lend itself to asset protection or pre-bankruptcy
planning.

Specifically, the federal exemption for the right to receive an
annuity provides that payments may be exempted only if payable by
reason of "...illness, disability, death, age, or length of service..."
and even then, only to the extent that such payments are "reasonably
necessary" for the support of the debtor and any dependent of the
debtor.

o While the "reasonably necessary" standard should
arguably be sensitive to the debtor's particular
situation, the courts have not necessarily applied the
exemption in this manner. Moreover, the courts have
generally proven extremely spare in applying such
standard in any event.

State law exemptions for the right to receive an annuity vary broadly
from one state to another.

o New York's exemption for annuities, Insurance Law
§ 3212(d)(1), initially provides that "[t]he benefits,
rights, privileges and options which, under any
annuity contract are due or prospectively due the
annuitant, who paid the consideration for the annuity
contract, shall not be subject to execution."
Unfortunately, the New York exemption statute goes
on to provide that: "...the court may order the
annuitant to pay to a judgment creditor or apply on
the judgment in installments, a portion of such
benefits that appears just and proper to the court, with
due regard for the reasonable requirements of the
judgment debtor and his family, if dependent upon
him..."

o The New York exemption for the right to receive an
annuity is further qualified by New York Debtor and
Creditor Law § 283(1), which generally provides that
the exemption for annuity contracts initially
purchased by the debtor within six months of the
debtor's bankruptcy filing are capped at five
thousand dollars irrespective of the reasonable
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income requirements of the debtor and his or her
dependents.

° The intent of this section of the statute,
according to the Bankruptcy Court, is to
"...limit the debtor's ability to deliberately
'load up' on exempt property." See, In re
Moore, 177 B.R. 437 (Bkrtcy. N.D.N.Y.
1994).

IV. A BRIEF (AND SELECTIVE) HISTORY OF SPENDTHRIFT (AND
DISCRETIONARY) TRUST PROTECTIONS

A. Trusts serve a multitude of client purposes, including, not insignificantly, asset
protection. The use of a self-settled spendthrift trust (commonly called an "asset
protection trust"), is certainly one way to garner asset protection benefits through
the use of a trust; but it is by no means the only way, or even necessarily, the best
way.

B. Spendthrift Trusts

1. "Trusts in which a beneficiary cannot assign the interest, or that provide that
creditors cannot reach it, are known as 'spendthrift trusts." SCOTT AND
ASCHER ON TRUSTS § 15.2, Vol. 3 at 898 (5th ed. 2007).

2. "The term 'spendthrift trust' refers to a trust that restrains voluntary and
involuntary alienation of all or any of the beneficiaries' interests."
RESTATEMENT (THIRD) OF TRUSTS § 58, Vol. 2 at 355 (2003).

C. Discretionary Trusts

1. A "discretionary" trust is a trust in which distributions to the beneficiary are
left wholly within the discretion of the trustee, generally without regard to
any ascertainable standard. RESTATEMENT (THIRD) OF TRUSTS § 58, Vol. 2
at 355 (2003).

D. Combined Discretionary and Spendthrift Trusts

1. "A spendthrift trust is to be distinguished from a discretionary trust but may
or may not also contain discretionary interests..." RESTATEMENT (THIRD)
OF TRUSTS § 58, Vol. 2 at 355 (2003).

2. A discretionary spendthrift trust has the potential to afford a beneficiary a
significant amount of creditor protection. A trio of cases is instructive in
this regard; they are (i) Nichols v. Eaton, 91 U.S. 716 (1875), (ii) Sligh v.
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First National Bank of Holmes County, 704 So. 2d 1020 (Miss. 1997), and
(iii) Scheffel v. Krueger, 782 A.2d 410 (N.H. 2001).

E. Nichols v. Eaton, 91 U.S. 716 (1875)

1.
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It was actually not until 1875, with the Supreme Court decision in Nichols
v. Eaton, that a break with the English common law on spendthrift trusts
was affected, and their validity became generally accepted throughout the
United States.

The theoretical basis underlying the general acceptance of the validity of
spendthrift trusts in the United States, as demonstrated by the Supreme
Court in Nichols, is the idea that an individual should be able to transfer
property subject to certain limiting conditions upon which the property will
be available to the beneficiary. In this regard, the maxim "cujus est dare,
ejus est disponere," or "[w]hose it is to give, his it is to dispose" is frequently
cited in connection with references to the validity of spendthrift trust
restrictions.

In Nichols, the trust in question was a testamentary trust established by a
mother for her son, who had failed in business and who had assigned all of
his property for the benefit of his creditors and then later filed for
bankruptcy. The mother's will included a provision that stated that if any
of her sons should "alienate or dispose of the income to which they were
entitled under the trusts of the will, or if, by reason of bankruptcy or
insolvency, or any other means whatsoever, said income could no longer be
personally enjoyed by them respectively, but the same would become
vested in or payable to some other person, then the trust expressed in said
will concerning so much thereof as would so vest should immediately cease
and determine. In that case, during the residue of the life of such son, that
part of the income of the trust fund was to be paid to the wife and children,
or wife or child, as the case might be, of such son, and in default of any
objects of the last-mentioned trust, the income was to accumulate in
augmentation of the principal fund." Nichols at 718.

In establishing the modern rule with regard to spendthrift trusts, the
Supreme Court in Nichols stated that:

"[w]e concede that there are limitations which public policy or
general statutes impose upon all dispositions of property, such as
those designed to prevent perpetuities and accumulations of real
estate...We also admit that there is a just and sound policy...to
protect creditors against frauds upon their rights...But the doctrine,
that the owner of property...cannot so dispose of it, but that the
object of his bounty...must hold it subject to the debts due his
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creditors...is one which we are not prepared to announce as the
doctrine of this court." Nichols at 725.

F. Sligh v. First National Bank of Holmes County, 704 So. 2d 1020 (Miss. 1997)

1. The defendant in Sligh v. First National Bank of Holmes County was a
beneficiary of two spendthrift trusts which had been established by his
mother. The defendant was operating a vehicle while intoxicated and was
involved in a motor vehicle accident which left the plaintiff paralyzed with
the loss of the use of both legs, loss of all sexual functions and loss of the
ability to control bowel and urinary functions. The plaintiff won a $5
Million civil judgment against the defendant for compensatory and punitive
damages and tried to collect against the trusts alleging that the defendant's
mother had actual knowledge that the defendant was an alcoholic and had
created the trusts to shield his interest from the likely claims of involuntary
tort creditors. The defendant had no other assets aside from his beneficial
interests in the trusts.

2. The plaintiff alleged that it was a violation of public policy to enforce and
give priority to spendthrift trust provisions over involuntary tort judgments
against the beneficiary, and urged the court to recognize and enforce a
public policy exception to the spendthrift trust doctrine in favor of
involuntary tort creditors. The Mississippi Supreme Court ultimately
allowed the plaintiff to collect against the trusts by concluding that
spendthrift protection should not extend to judgments for "gross negligence
and intentional torts."

3. Most significant, however, is the fact that the Mississippi legislature
promptly negated the import of Sligh in future cases through enactment of
the "Family Trust Preservation Act of 1998." Miss. Code Ann. §§ 91-9-
501, et seq. (1998). That act provides that except in the case of a self-settled
trust, a beneficiary's interest in a spendthrift trust may not be transferred nor
subjected to a money judgment until paid to the beneficiary.

G. Scheffel v. Krueger, 782 A.2d 410 (N.H. 2001)

1. In Scheffel v. Krueger, the defendant was a convicted child molester who
was the beneficiary of a discretionary spendthrift trust established by his
grandmother in 1985. The plaintiff filed suit in 1998 asserting tort claims
against the defendant in connection with the molestation charges and
seeking an attachment of the defendant's beneficial interest in the
discretionary spendthrift trust. Under the terms of the trust, all income was
to be distributed to the defendant annually and distributions of principal
were to be made in the Trustee's discretion. The defendant had the power
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to invade the principal of the trust only following his fiftieth birthday on
April 6, 2016.

The court found no basis for relief for the plaintiff and held that nothing in
the language of the relevant statute suggested that the legislature intended
to exempt a tort creditor from a spendthrift provision.

The court also found that the defendant's ability to direct trust income and
principal after attaining age fifty did not in and of itself disqualify the trust
as a spendthrift trust.

H. Uniform Trust Code

1.
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Article 5 of the Uniform Trust Code addresses the validity of spendthrift
provisions and the rights of creditors against a beneficiary's interest in a
spendthrift trust. Some form of the Uniform Trust Code has been adopted
by the following twenty two states (as well as the District of Columbia):
Alabama, Arizona, Arkansas, Florida, Kansas, Maine, Missouri, Michigan,
Nebraska, New Hampshire, New Mexico, North Carolina, North Dakota,
Ohio, Oregon, Pennsylvania, South Carolina, Tennessee, Utah, Vermont,
Virginia and Wyoming. A number of other states have either introduced
bills or are reviewing bills to adopt the Uniform Trust Code.

Uniform Trust Code § 502(a) provides that a spendthrift provision is valid
only if it restrains both voluntary and involuntary transfer of a beneficiary's
interest. Accordingly, the settlor may not permit a beneficiary to assign
trust assets while prohibiting a beneficiary's creditors from collecting on an
involuntary basis. Pursuant to Uniform Trust Code § 502(b), a statement
that the beneficiary's interest is held subject to a "spendthrift trust" is
sufficient to restrain both voluntary and involuntary transfer of the
beneficiary's interest.

Uniform Trust Code § 504(b), provides that whether or not a trust contains
a spendthrift provision, a creditor of a beneficiary may not compel a
distribution that is subject to the trustee's discretion even if the discretion
has been expressed in the form of a standard of distribution or the trustee
has abused the discretion; however, in certain cases a court may compel a
distribution. For example, under Uniform Trust Code § 504(c)(1), in
specified circumstances the court may order discretionary distributions that
the beneficiary's child, spouse, or former spouse can reach.

Uniform Trust Code § 503 sets forth exceptions to the spendthrift provision,
which are discussed in detail below.
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L. Exception Creditors

1.
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Exception creditors are creditors whose claims are "excepted" from
spendthrift trust protections under certain circumstances.

Exception creditors sometimes include:

a.

b.

creditors with claims for necessaries provided to the beneficiary

creditors with claims for services to protect the beneficiary's interest
in the trust

claims by a governmental entity
spouses with support claims
children with child support claims

(very rarely) involuntary tort creditors

Exception creditors vary based on the applicable law

a.

Uniform Trust Code § 503 provides for the following exception
creditors:

1. The beneficiary's child, spouse, or former spouse who has a
judgment or court order against the beneficiary for support
or maintenance.

il. A judgment creditor who has provided services for the
protection of a beneficiary's interest in the trust.

1i1. The state or the United States to the extent a statute of the
state or federal law so provides.

The exception for spousal support claims and the claims of dependent
children is recognized in both the Restatement of the Law of Trusts and, to
a significantly lesser extent, the Uniform Trust Code

a.

Section 59, Paragraph (a) of the Restatement (Third) of Trusts
(2003), provides that "[t]he interest of a beneficiary in a valid
spendthrift trust can be reached in satisfaction of an enforceable
claim against the beneficiary for support of a child, spouse, or
former spouse." This Section is carried forward from § 157 of the
Restatement (Second) of Trusts (1959), which provided that
"[a]lthough a trust is a spendthrift trust or a trust for support, the
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interest of the beneficiary can be reached in satisfaction of an
enforceable claim against the beneficiary by the wife or child of the
beneficiary for support, or by the wife for alimony."

b. Uniform Trust Code § 503(b) provides that "[e]ven if a trust contains
a spendthrift provision, a beneficiary's child, spouse, or former
spouse who has a judgment or court order against the beneficiary for
support or maintenance...may obtain from a court an order attaching
present or future distributions to or for the benefit of the
beneficiary."

1. The comment to this section of the Uniform Trust Code
notes, however, that the quoted subsection "does not
authorize the spousal or child claimant to force a sale of the
beneficiary's interest." Instead, Uniform Trust Code §
504(c) (which deals with discretionary trusts as opposed to
spendthrift trusts), provides that "[t]o the extent a trustee has
not complied with a standard of distribution or has abused a
discretion: (1) a distribution may be ordered by the court to
satisfy a judgment or court order against the beneficiary for
support or maintenance of the beneficiary's child, spouse, or
former spouse; and (2) the court shall direct the trustee to
pay to the child, spouse, or former spouse such amount as is
equitable under the circumstances but not more than the
amount the trustee would have been required to distribute to
or for the benefit of the beneficiary had the trustee complied
with the standard or not abused the discretion."

V. Planning With Spendthrift (and Discretionary) Trusts
A. Inter vivos QTIP Trusts

1. A basic tenet of estate planning (particularly prior to portability) is that each
spouse should own sufficient assets in his or her own name to utilize his or
her own estate tax exemption. However, due to the possibility that the
transferee spouse may have existing or potential future creditor issues, an
outright transfer from the "monied" spouse might be ill advised from an
asset protection perspective. An alternative is to effect the transfer into an
inter vivos QTIP trust.

2. If the settlor-spouse survives the donee spouse the trust may continue for
the settlor's benefit. Technically, this might be thought to result in a self-
settled trust which, in most states, would then be available to the settlor's
creditors.
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While Treas. Reg. § 25.2523(f)-1(f), Ex. 11 provides that assets held
in trust for the settlor's benefit after the donee spouse's death will not
be includable in the settlor's estate under Sections 2036 and 2038,
the question of the availability of those assets to the settlor's
creditors may not necessarily follow from the estate tax result

1. A number of states have, however, enacted legislation to
provide that such trusts will not be treated as self-settled
trusts in the hands of the donor spouse. Those states include:
Arizona, Delaware, Florida, Michigan, North Carolina,
Ohio, Texas, Virginia and Wyoming.

The enactment of "portability" under The Tax Relief, Unemployment
Insurance Reauthorization and Job Creation Act of 2010, which was made
a permanent feature of the tax law under The American Taxpayer
Relief Act of 2012, does not negate the need for an inter vivos QTIP trust
to be used for estate tax planning and asset protection planning purposes.
Specifically, there are a number of shortcomings inherent in the use of
portability as a planning device, as follows:

a.

Portability governs only the federal estate tax exemption, and not
the state estate tax exemption on estate taxes imposed in a
substantial minority of states, as well as the District of Columbia.

The deceased spousal unused exclusion amount is not indexed for
inflation, and even if it were indexed for inflation, it would likely
not keep pace with actual appreciation.

Portability requires an affirmative election, without any opportunity
for redress in the event of a failure to make a timely election; in
addition, the election is made on an estate tax return, which might
not otherwise be required, and which might expose matters to
scrutiny by the Internal Revenue Service which would not otherwise
have been exposed.

The GST exemption is not portable, and those estates that are large
enough to benefit from portability are also likely large enough to
require generation-skipping transfer tax planning.

Portability is only available for the estate tax exemption of the last
predeceased spouse — thus, reliance upon portability will waste the
predeceased spouse's unused exemption if the surviving spouse
remarries and then survives his or her new spouse.
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B. Qualified Personal Residence Trusts ("QPRTs") (and GRATs, GRUTs GRITs and
Charitable Split-Interest Trusts)

1.
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An example of a "traditional" type of estate planning trust which provides
a potentially significant asset protection benefit by converting the settlor's
outright ownership of property into a less attractive retained interest is the
"qualified personal residence trust" as described under Internal Revenue
Code § 2702(a)(3)(A)(ii) and as defined by Treas. Regs. § 25.2702-5(c).

a.

In brief, a qualified personal residence trust leverages the gift tax
cost of a donative transfer of the settlor's personal residence to a trust
by valuing the gift after reduction for the settlor's retained right to
reside in the residence for a set period of years.

From an asset protection perspective, by creating the trust the settlor has
arguably transmuted his interest in real property from an absolute interest,
subject to foreclosure and sale, into a mere right to reside in the residence
for a term of years.

a.

Moreover, the settlor's right to reside in the property may be
coincident to a concurrent right of the settlor's spouse (who may not
be subject to the same creditor claims) to reside in the property if
the settlor's spouse also has an interest in the residence.

1.

ii.

Where the settlor does not have a spouse with a concurrent
right to the use of the residence (or where the settlor's spouse
is subject to the same creditor claims), a creditor may be able
to cause a sale of the property within the trust, which (under
a properly drafted qualified personal residence trust) would
have the effect of converting the trust from a qualified
personal residence trust into a grantor retained annuity trust
(or "GRAT") under Internal Revenue Code §2702(b)(2) for
the remainder of its initial term of years.

Even then, however, the annuity interest which the creditor
can reach is substantially less valuable than an immediate
right to possess the entire corpus of the trust, and may even
be fully protected from creditors under a possible state law
exemption for annuities. See, infra.

o Of course, a grantor retained annuity trust can also
be used for asset protection in its own right and
without being a converted qualified personal
residence trust. Similarly, a grantor retained unitrust,
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or a grantor retained income trust or charitable split-
interest trust can also be used for such purpose.

1ii. Note that the creditor protection inherent in a QPRT (or a
GRAT, or a charitable remainder trust (a "CRT")), should
increase with the passage of time as the initial term, and
hence the retained interest diminishes.

It may also be advisable to create the trust in a jurisdiction that permits self-
settled spendthrift trusts in order to protect even the settlor's retained
interest.

a. Moreover, in certain self-settled spendthrift trust jurisdictions, the
legislation specifically provides that the retained interest shall not
be subject to the settlor's creditors.

1. For example, in New Hampshire, which (as is typical)
requires a self-settled spendthrift trust to be irrevocable,
New Hampshire Statutes § 564-D:2 specifically provides
that the trust instrument shall not be deemed revocable on
account of the inclusion in the trust instrument of any one of
the following rights (amongst others):

o The transferor's potential or actual receipt of income,
including rights to such income retained in the trust
instrument.

o The transferor's potential or actual receipt of income

or principal from a charitable remainder unitrust or
charitable remainder annuity trust

o The transferor's potential or actual receipt or use of
real property held under a personal residence trust.

o The transferor's potential or actual receipt or use of a
qualified annuity interest.

b. Of course, since a personal residence is almost certainly immovable

property, governing conflict of laws principles will provide for the
law of the situs of the real estate to govern, rather than the law
designated by the settler as governing the trust. Therefore, if the
personal residence is located in a jurisdiction that does not itself
provide for self-settled spendthrift trusts, one might consider
creating a single member limited liability company to own the
personal residence prior to any transfer to the QPRT.
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1. The single member limited liability company will be
disregarded for all federal tax purposes, but should be given
effect for state law property purposes.

It should be noted, however, that a transfer of the settlor's principal
residence to a qualified personal residence trust may, in certain
circumstances, be inappropriate. For example, the settlor may be domiciled
in a state with an unlimited homestead exemption which may or may not
extend to a residence held in a qualified personal residence trust. See, infra.
Similarly, the settlor may own the real estate together with the settlor's
spouse as tenants by the entirety which may afford greater protection than
would the qualified personal residence trust. See, supra.

C. Trusts Under Wills

1.
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Marital Trusts

a. Typical last wills and testaments for married couples of a certain net
worth will provide for a so-called "credit shelter trust" to be funded
at the death of the first spouse to die. The balance of the deceased
spouse's estate will then pass to the surviving spouse either outright
or in a trust that is intended to qualify for the unlimited marital
deduction. This structure ensures that no federal estate tax is
payable until the death of the surviving spouse.

1. Note that an outright transfer of assets to the surviving
spouse (who is a United States citizen) automatically
qualifies for the marital deduction whereas a transfer in trust
must satisfy certain requirements in order to qualify (Internal
Revenue Code § 2056).

b. Of course, any outright transfer to the surviving spouse will be
subject to the surviving spouse's creditors. Thus, a marital trust is
in almost all situations preferable to an outright disposition of the
marital share because it can provide a significant level of asset
protection.

c. The inherent difficulty with using a trust to hold the marital share
lies in the client's possible perception that a trust will be overly
restrictive for the surviving spouse. Although the same issue exists
with a credit shelter trust, the tax benefits of a credit shelter trust are
well recognized and will usually serve to overcome any negative
perception.
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The client's resistance to a marital trust can be overcome fairly
easily, however, by structuring the marital trust so that it is
extremely flexible. This flexibility will give the married couple
comfort that the surviving spouse will still have access to the marital
share even though it is held in trust.

Some examples of the flexibility that can be incorporated into a
marital trust include:

1. Naming the surviving spouse as a co-trustee of the marital
trust;
il. Providing for a broad distribution standard (i.e., distributions

may be made for "any purpose"), rather than a more
restrictive distribution standard (i.e., distributions may be
made only for the surviving spouse's health, education,
welfare and maintenance");

iii. Providing the surviving spouse with the ability to remove
and replace his or her co-trustee by naming the surviving
spouse as the "Protector" of the trust. This will provide the
surviving spouse with the necessary leverage over the trustee
in order to ensure significant access to trust assets; and

v. Giving the surviving spouse a testamentary power of
appointment, which power can be broad or limited to the
decedent's descendants.

As with any trust, of course, care must be taken not to
unintentionally undermine the spendthrift protection otherwise
provided by the trust.

1. The beneficiary should not be named as the sole trustee of
the trust, because the beneficiary's ability, as trustee, to
exercise discretion in making distributions to himself or
herself, would likely cause a creditor to be able to reach the
trust property subject to such discretion.

il. Section 60 of the Restatement (Third) of Trusts provides that
"...if the terms of a trust provide for a beneficiary to receive
distributions in the trustee's discretion, a transferee or
creditor of the beneficiary is entitled to receive or attach any
distributions the trustee makes or is required to make in the
exercise of that discretion after the trustee has knowledge of
the transfer or attachment. The amounts a creditor can reach

Page 25 of 118



iil.

1v.

Vi.
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may be increased where the beneficiary...holds the
discretionary power to determine his or her own
distributions." The Restatement provides the following
examples:

"S's will leaves his residuary estate to his daughter D, as
trustee, "to pay income or principal to or for the benefit of
anyone or more of D, her children, and their issue in such
amounts, if any, as the trustee deems appropriate and
desirable for the particular beneficiary's support, education,
and care, taking account of the beneficiary's other resources
if and to whatever extent the trustee deems appropriate. D's
creditors may reach the maximum amount of trust funds that
she may, without abuse of her discretion, distribute to herself
for the authorized purposes...without reduction for other
resources available to her for those purposes, but subject to
a possible reservation the court may make for D's actual
support needs." Restatement (Third) of Trusts § 60, cmt. g,
illustration 9 (2003).

If, however, "...T serves as co-trustee with D, and they
together hold the discretionary power to determine trust
distributions ....[t]he special rule of this Comment does not
apply." Restatement (Third) of Trusts § 60, cmt. g,
illustration 10 (2003).

The question as to whether the beneficiary can also be the
protector without negatively impacting the trust's asset
protection, however, is a question addressed in only a few
cases.

In the Bankruptcy context, § 541(b)(2) of the Bankruptcy
Code provides that "[p]roperty of the estate does not include
any power that the debtor may exercise solely for the benefit
of any entity other than the debtor." By implication,
therefore, a power that the debtor may exercise in whole or
in part in favor of the debtor might render the property
subject to the power includible in the bankruptcy estate. In
at least one case, In re Cattafi, 237 B.R. 853 (Bankr. M.D.
Fla., 1999), it was held that a broad power to remove the
trustee was sufficient control to compel inclusion of the
trust's assets in the bankruptcy estate. However, in a second
case, In re Parrish, 11 B.R. 65 (Bankr. N.D. Tx, 1981), it
was held that the power to remove the trustee was not a
power that "conferred a benefit upon the beneficiary".
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VIi.

viil.

Again in the Bankruptcy context, § 541(c)(2) of the
Bankruptcy Code provides that "[a] restriction on the
transfer of a beneficial interest of the debtor in a trust that is
enforceable under applicable nonbankruptcy law is
enforceable in a case under this title." In the matter of In re
Herzig, 167 B.R. 707 (Bankr. Mass. 1994), the debtor was
the beneficiary of an ostensibly spendthrift trust established
for his benefit under New York law pursuant to the terms of
his mother's will. The will named the debtor's brother as
trustee, but gave the debtor the power to require his brother's
resignation as trustee, in which case the debtor's wife would
become the successor trustee provided that she was living
with debtor at such time. Although the Herzig court noted
that neither the debtor's brother nor his wife could "...be
considered an alter ego of the Debtor nor under his control,"
on the basis that the "...Debtor could...take up residence
elsewhere, require [his brother] to resign, refuse to agree to
the appointment of a successor to [his brother], and [thereby]
obtain the Trust assets..." the spendthrift aspect of the Trust
was destroyed and the trust was available to the debtor's
creditors.

Outside of the Bankruptcy context, in F.T.C. v. Affordable
Media, LLC, 179 F.3d 1228 (9th Cir. 1999), the U.S. District
Court for the District of Nevada held the settlors in contempt
of court for failing, pursuant to a preliminary injunction, to
repatriate trust assets that had been invested offshore in the
name of the foreign co-trustee of the asset protection trust.
In large part, this determination was based upon the fact that
the settlors were the protectors of the trust. Specifically, the
court found that the settlors, in their purported attempt to
comply with the district court's order to repatriate trust assets
either intentionally invoked (or at least intentionally failed
to preclude the invocation of), an "anti-duress" clause in the
trust agreement which then ensured that the assets would not
be repatriated pursuant to the district court's order. In an
appeal of the District Court's determination to hold the
settlors in contempt, the Ninth Circuit Court of Appeals
stated that "[t]he provisions of the trust also make clear that
the [settlors'] position as protectors gives them control over
the trust since whether or not an event of duress has occurred
depends upon the opinion of the protector. It is clear that the
[settlors] could have ordered the trust assets repatriated
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simply by certifying to the trustee that in their opinion, as
protectors, no event of duress had occurred."

iX. Conversely, in United States v. Raymond Grant and Arline
Grant, 2008 U.S. Dist. LEXIS 51332, U.S. District Ct., S.D.
Florida May 27, 2008, the District Court held that the
protector-beneficiary of a foreign trust could not be held in
civil contempt for failing to repatriate the trust's assets
pursuant to a court order because she had established that,
notwithstanding her authority as protector, she was unable to
effect the repatriation of the trust's assets.

X. Finally, in In re Baldwin, 142 B.R. 210 (Bankr. S.D. Ohio
1992), which involved a purely domestic trust that was not
self-settled, the debtor-beneficiary's right to remove and
replace the trustee of a trust otherwise purporting to be a
spendthrift trust was held to constitute a level of dominion
and control over the trust assets such that the spendthrift
clause was held invalid because the right to remove and
replace the trustee with a "corporate trustee" was not limited
to bank and trust companies.

Xi. Similarly, in Simpson v. Department of Social Rehabilitation
Services, 21 Kan. App.2d 680 (1996), the beneficiary of a
non-self-settled discretionary trust held a power to remove
the trustee without cause, and such power was determined to
be sufficient control over the trust's assets to deny the
beneficiary financial assistance for medical costs under a
Kansas needs based benefit program.

Once the requisite comfort level is reached, the couple can be made
to understand that the use of a marital trust, instead of an outright
bequest, actually enhances the availability of the inheritance to the
surviving spouse because the marital trust renders the property
unavailable to involuntary creditor claims.

Lifetime Trusts for Descendants

Frequently last wills and testaments (or revocable "living" trusts
intended as a will substitute) provide for distributions to children
and more remote descendants to be made either outright, if the
children or more remote descendants that are expected to inherit are
of a certain age and financial maturity, or in trusts that terminate at
a specified age at which the children or more remote descendants
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that are expected to inherit are presumed to be of an appropriate
financial maturity.

Providing for the outright distribution of assets to descendants at any
age, no matter how financially mature the descendants might be at
that age, has several adverse aspects:

1. A descendant may be in a bad marriage, or in the middle of
a divorce (or already divorced with a support obligation to
an ex-spouse), and property distributed out of trust will
potentially lose any protection that it might otherwise have
from the claim of an ex-spouse.

il. A descendant may have other third-party creditor issues, and
property distributed out of trust will lose the significant
creditor protections that it would have had if left in trust.

1il. A certain amount of property, equal to the transferor's
generation-skipping transfer tax exemption, can be retained
in trust for the lifetime of the transferor's children, and can
then pass to the transferor's grandchildren free of any further
transfer tax at the death of the children. To the extent that
such property was instead made distributable to the
transferor's children outright, the opportunity afforded by the
transferor's generation-skipping transfer tax exemption
would have been wasted.

Again, as noted above, the difficulty with using trusts, and in
particular these types of "lifetime trusts" for descendants, is the
possible perception that a trust structure would be overly restrictive.

Again, as noted above, any resistance to lifetime trusts for
descendants can generally be overcome by structuring these trusts
so that they are extremely flexible, and by providing descendants
with "leverage" over the trustee through the use of the Protector
concept upon the descendant attaining a certain age.

In order to permit the uninhibited use of trust funds in a situation
where the descendant may have an existing creditor issue, consider
naming the beneficiary's spouse (and, in such capacity; i.e., as the
"descendant's spouse"), as an additional discretionary beneficiary
of the descendant's trust. In this manner, the descendant's spouse
might be used as a conduit for the use of the trust funds for the
benefit of the descendant where a direct distribution to the
beneficiary, or for the beneficiary's use or benefit, cannot be made.

Page 29 of 118



f. Inasmuch as the post-2017 estate tax exemption may be more than
sufficient to shelter the beneficiary's entire estate from federal estate
tax, even if the beneficiary's trust were includible in the beneficiary's
estate, consider providing the trustee with the power to grant the
beneficiary a testamentary general power of appointment over the
trust property for the purpose of causing estate tax inclusion and,
thus, a "stepped-up" basis in the trust's assets.

1. It is most appropriate to provide the trustee the authority to
grant a general power of appointment, rather than to provide
a general power of appointment by formula, because
property subject to a general power of appointment may be
subject to the claims of the donee's creditors. Specifically,
since the donee of a general power of appointment can grant
himself or herself a beneficial interest in the property subject
to the power, under certain circumstances the property will
be subject to the claims of the donee's creditors.

© Gideon Rothschild 2019
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In Alabama, for example, "[e]very special and
beneficial power is liable to the claims of creditors,
and the execution of the same may be ordered for
their benefit." Code of Ala. §35-4-305 (2009).

Similarly, in New York, "[p]roperty covered by a
general power of appointment which is presently
exercisable, or of a postponed power which has
become exercisable, is subject to the payment of the
claims of creditors of the donee, his estate and the
expenses of administering his estate. It is immaterial
whether the power was created in the donee by
himself or some other person, or whether the donee
has or has not purported to exercise the power." N.Y.
Est., Powers & Trusts §10-7.2 (2005).

In Tennessee, "[w]hen the unlimited power of
disposition, qualified or unqualified, not
accompanied by any trust, is given expressly, in any
written instrument, to the owner of any particular
estate for life or years, legal or equitable, such estate
is changed into a fee absolute as to right of
disposition, and rights of creditors and purchasers."
Tenn. Code. Ann. §66-1-106 (2009).
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ii.

A similar rule governs in the bankruptcy context;
since the bankruptcy estate consists of "all legal or
equitable interests of the debtor in property as of the
commencement of the case," a donee's general power
of appointment is available to the donee's creditors in
bankruptcy. See, 11 USC §541(a)(1); In re Shurley,
171 B.R. 769 (Bankr. W.D. Tex. 1994) (because a
general power of appointment can be exercised for
the benefit of the donee herself, it is included in the
donee's bankruptcy estate), rev'd on other grounds,
115 F.3d 333 (5th Cir. 1997).

The general rule is, however, to the contrary and to the effect
that, absent a statute to the contrary, not even property
subject to a general power of appointment can be reached by
the donee's creditors (provided that the donee was not also
the creator of the general power) until the power is actually
exercised by the donee.

"Traditionally, it has been thought that if the donee
of a general power created by someone else failed to
exercise the power, the donee's creditors could
neither acquire the power, compel its exercise, nor
reach the property subject to the power." 3 Scott and
Ascher on Trusts § 14.11.3 at 888-89 (5th ed. 2008).

See, e.g., Gilman v. Bell, 99 Ill. 144 (Ill. 1881),
wherein the court stated that "[n]o title or interest in
the thing vests in the donee of the power until he
exercises the power. It is virtually an offer to him of
the estate or fund, that he may receive or reject at
will, and like any other offer to donate property to a
person, no title can vest until he accepts the offer, nor
can a court of equity compel him to accept the
property or fund against his will, even for the benefit
of creditors...Until accepted, the person to whom the
offer is made has not, nor can he have, the slightest
interest or title to the property. So the donee of the
power only receives the naked power to make the
property or fund his own. And when he exercises the
power, he thereby consents to receive it, and the title
thereby vests in him, although it may pass out of him
eo instante, to the appointee. Id. at 149-150.
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D. Contingent Marital Trusts Under GRATs and QPRTs

1.
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Both grantor retained annuity trusts ("GRATs") and qualified personal
residence trusts ("QPRTs") have an "estate tax inclusion period" (generally
referred to as an "ETIP") during which the trust fund would be included in
the settlor's gross estate if the settlor should die.

Inasmuch as the trust fund of a GRAT or QPRT (referred to here in the
collective as an "ETIP Trust"), will be subject to taxation as part of the
settlor's estate in the event that the settlor should die during the estate tax
inclusion period, these trusts commonly provide that the balance of the trust
fund will be payable to the settlor's estate in such event. A significant
benefit of paying over the trust fund to the settlor's estate in the event of the
settlor's death during the estate tax inclusion period is the ease with which
it coordinates allocation of appropriate portions of the settlor's estate under
the settlor's last will and testament between: (i) the credit shelter trust, the
marital share and, in many cases, a reverse QTIP trust, in the event that the
settlor's spouse shall have survived the settlor, or (ii) between generation-
skipping transfer tax exempt and generation-skipping transfer tax non-
exempt trusts for the settlor's descendants in the event that the settlor's
spouse shall not have survived the settlor.

When factoring in asset protection concerns, however, it becomes clear that
the trust should not be payable to the settlor's estate even if the settlor should
die during the estate tax inclusion period. Instead, the ETIP Trust should
provide, as follows:

a. For a separate QTIP trust, within the ETIP Trust, should the settlor
die survived by the settlor's spouse during the estate tax inclusion
period.

1. By drafting QTIP trust provisions directly into the ETIP
Trust, the unlimited marital deduction can be obtained
without unnecessarily exposing the ETIP Trust property to
the creditors of the settlor's estate if the settlor has developed
creditor problems since the original funding of the ETIP
Trust. To the extent that there is insufficient other property
remaining in the settlor's estate to fully fund the credit shelter
trust under the settlor's last will and testament, the advisor
has two options, as follows:

o Carefully draft for a formula allocation of the
property held in the ETIP Trust so as to allocate
between a separate QTIP trust under the ETIP Trust
and a separate credit shelter trust under the ETIP
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Trust, after accounting for all other property included
in the settlor's estate

o To provide the settlor's executor with authority to
split the QTIP trust under the ETIP Trust into
separate shares and to make a QTIP election only
with respect to one of those separate shares.

b. For a separate trust (or separate trusts) for descendants, within the
ETIP Trust, should the settlor die survived by descendants, but not
by the settlor's spouse, during the estate tax inclusion period.

1. By drafting a separate trust (or separate trusts) for
descendants directly into the ETIP Trust, creditor protection
can be obtained if the settlor has developed -creditor
problems since the original funding of the ETIP Trust.

E. Trusts and Retirement Benefits

1.

© Gideon Rothschild 2019
All rights reserved.

As noted above, many courts which have considered, under state law, the
issue of whether an inherited IRA should receive the same protection from
creditors of the beneficiary as an IRA would receive from the creditors of
the original owner have determined that inherited IRAs do not receive such
creditor protection.

As it remains at least unclear (depending upon (i) the jurisdiction, (ii)
whether the dispute is determined under federal or state law, and (iii) what
further appellate courts may ultimately decide), whether an inherited IRA
will be exempt from creditors, clients concerned about providing creditor
protection to their children or other designated beneficiaries should be
advised as to the advantages of designating a trust as the beneficiary of their
IRAs. A trust which is designated as the beneficiary of an IRA, and which
provides spendthrift protection to the beneficiaries of the trust, whether
pursuant to the terms of the trust instrument or pursuant to state law, can
provide significant protection to the funds held in the inherited IRA until
distribution irrespective of whether an inherited IRA itself is treated as
being exempt from creditors. Such a trust may be created inter vivos, or
under the account owner's last will and testament or revocable living trust
agreement.
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a. The following types of trusts should be considered as being named
as the beneficiary of an IRA:

1. Irrevocable Discretionary Spendthrift Trusts/ Accumulation
Trusts

o A completely discretionary irrevocable trust with a
spendthrift clause will provide the most substantial
protection from the claims of a beneficiary's
creditors.

o The beneficiary will not have the power to compel
distributions from the trust, making the beneficiary's
interest in the trust sufficiently tenuous so that it does
not qualify as a property right which is subject to
attachment by creditors.

J Additionally, a purely discretionary trust may also be
the best option for a client whose primary estate
planning objective is to pass wealth to future
generations inasmuch as no distributions need
actually be made. Although the trustee will be
required to take mandatory distributions from the
inherited IRA, the trustee will have the ability to
accumulate such distributions within the trust and
invest them for future generations where a
distribution to the trust beneficiary is not appropriate
or desirable.

1. Conduit Trusts

o A conduit trust is a trust which, as its name suggests,
acts as a conduit for the distributions from the
inherited IRA by receiving the required distributions
from the inherited IRA and then paying them out to
the beneficiary of the trust on a current basis.

o A conduit trust will not provide as much protection
from the claims of the beneficiary's creditors as a
trust in which the trustee's ability to make
distributions is completely discretionary since the
trustee will be required to make current distributions
of the minimum required distribution from the
conduit trust to the beneficiary and, once the
minimum required distribution is made from the
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iil.

conduit trust to the beneficiary, the distributed
amount is subject to the claims of the beneficiary's
creditors.

o However, conduit trusts do provide certain
advantages over purely discretionary trusts:

o The main advantage of a conduit trust is that,
if properly drafted, it is clear that the
beneficiary receiving the mandatory
distributions from the trust will be the
individual whose life expectancy is used to
determine the amount and timing of the
mandatory distributions from the inherited
IRA.

o In contrast, where a purely discretionary trust
is the designated beneficiary of an inherited
IRA, the age of the oldest beneficiary will
need to be used in calculating the mandatory
distributions, even if such beneficiary is
merely a contingent beneficiary, or is merely
a permissible appointee under a special
power of appointment given to the primary
beneficiary, and non-individual beneficiaries
(such as charities), may not be beneficiaries
of such trust.

Additionally, a purely discretionary trust may subject the
assets in the inherited IRA to greater income tax than a
conduit trust, as the trust will be liable for the income tax
(unlike a conduit trust, in which the beneficiary is liable for
the income tax by reason of the current distribution out of
the conduit trust to the beneficiary), thus subjecting such
distributions to tax at significantly more compressed
brackets.

. In order to provide increased asset protection, a
conduit trust could include a class of beneficiaries as
opposed to a single beneficiary and provide that the
trustee may "sprinkle" trust assets among the class of
beneficiaries. If one beneficiary has asset protection
concerns, then the trustee could simply avoid making
distributions to that beneficiary and instead spread
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VI. Utilization o

the mandatory distributions among the other
beneficiaries.

f One's Lifetime Gift Tax Exemption — To Save Taxes and for Asset

Protection Purposes

A. Tax Planning vs. Asset Protection

1.

Many of the structures that are used to maximize planning with the lifetime
gift tax exemption also provide potentially significant asset protection
benefits by (i) divesting the settlor of an asset, or (ii) converting the settlor's
outright ownership of an asset into either (a) a less attractive retained
interest, or (b) an entirely different type of property which is less attractive
to creditors.

Moreover, the asset protection benefit of such structures is enhanced by the
fact that since these structures are ubiquitous as estate planning vehicles,
they are much less controversial and prone to scrutiny than so-called "asset
protection trusts."

Finally, since these structures provide undisputedly significant estate and
gift tax savings, they can help to counter potential creditor claims to the
effect that transfers in connection with the structures were made with the
intent (or at least the sole intent) to hinder, delay or defraud creditors (i.e.,
a fraudulent transfer).

B. Dynasty Trusts

1.
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A "dynasty trust" might be defined as a trust which is intended to be
generation-skipping transfer ("GST") tax exempt and which will continue,
at a minimum, for a period beyond the lifetime of the settlor's children.

The term of a dynasty trust can be the maximum term allowed under the
applicable Rule Against Perpetuities; in a jurisdiction which has abolished
the Rule Against Perpetuities, a dynasty trust can last forever.

a. The Rule Against Perpetuities period is most states provides,
generally, that a trust cannot continue beyond twenty-one years after
the death of an individual living at the time of the trust's creation.

b. In order to attract trust business, more than one half of the states
have either repealed or substantially modified the Rule Against
Perpetuities, thereby encouraging dynasty trusts. Of those states, a
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number of states, such as Alaska, Delaware, Florida, New
Hampshire, Nevada, Ohio, South Dakota and Wyoming, also do not
impose a state income tax on trust income.

A dynasty trust can be created by inter vivos or testamentary transfer. The
advantage of an inter vivos dynasty trust is that it allows any appreciation
between the date of the transfer and the date of the settlor's death to avoid
estate taxation, thereby leveraging the settlor's gift and estate tax exemption
and the settlor's GST tax exemption. Also, it is obviously only with an inter
Vvivos dynasty trust that the assets used to fund the dynasty trust will avoid
creditor claims against the settlor (assuming, of course, that the funding of
the dynasty trust is not later found to have been a fraudulent transfer).

The trustees of a dynasty trust are usually given discretion to distribute
income and/or principal to a class of beneficiaries which includes the
descendants of the settlor and can also include the settlor's spouse. One of
the purposes of naming the settlor's spouse as a discretionary beneficiary of
the dynasty trust (a so-called spousal lifetime access trust or "SLAT") is to
enable the settlor to indirectly benefit from the trust fund, within the
trustees' discretion, if the settlor should so require (i.e., a distribution can be
made to the settlor's spouse within the trustees' discretion, and the settlor's
spouse might then use the distribution for the settlor's benefit, or even
transfer the distributed property to the settlor's spouse, if the settlor's spouse
is so inclined).

a. In order to facilitate cooperation by the trustees, the settlor may act
as the "Protector" of the dynasty trust and hold the power to remove
and replace the trustees.

b. Obviously, in the event of a divorce, or in the event that the settlor's
spouse should predecease the settlor, this avenue of accessing the
trust fund would become unavailable to the settlor. This problem
can be ameliorated, however, by naming "the Settlor's Wife" or "the
Settlor's Husband" as the beneficiary, rather than including the
actual name of the settlor's spouse as a beneficiary of the dynasty
trust. This is sometimes called a "floating spouse" clause and it
obviously defines the beneficiary, in effect, as the person to whom
the settlor is married at the time reference might be made.
Therefore, in the event that the settlor is no longer married to the
person he or she was married to at the time of the creation of the
dynasty trust, whether by reason of the spouse's untimely death or
by reason of a divorce, the settlor can regain access to the dynasty
trust by remarrying.
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In addition, the dynasty trust can also include a "revisions of
interests" provision that would provide the trustees with discretion,
during the settlor's lifetime, to add or remove individuals as
beneficiaries of the dynasty trust. Therefore, in the event of the
settlor's spouse's untimely death or a divorce, and if the settlor
should require access to the dynasty trust, the trustees would have
the discretion to add the settlor as an additional beneficiary of the
dynasty trust. This should not cause estate tax inclusion if the
dynasty trust is created in a state, such as Alaska, Delaware, Nevada,
South Dakota, or in one of the other states that permits so-called
"self-settled spendthrift trusts". The existence of such a power
might, however, cause the trust to be taxed as a grantor trust.

5. Advantages of Dynasty Trusts:
a. Trust assets are not available to the settlor's potential future
creditors.
b. Trust assets are not generally available to the beneficiaries' creditors
under state spendthrift trust law.
C. Property is made available for successive generations of
descendants without the imposition of estate or gift taxation; and
d. The lifetime use of the settlor's GST tax exemption amount will
avoid the imposition of generation-skipping transfer taxation for so
long as the property remains in trust.
C. Leveraging the Lifetime Gift Tax Exemption to Enhance Trust Benefits
1. Discounting
a. After years of challenging discounts in the family transfer context,
in 1993 the Internal Revenue Service issued Rev. Rul. 93-12, IRB
1993-7 recognizing (at least in theory), the applicability of such
discounts.
b. Upon the transfer of a limited partnership interest or limited liability
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company membership interest, the transferor may be entitled to
certain discounts off of a proportionate share of the value of the
company's underlying assets. The two most important of such
discounts are (i) a discount for a lack of marketability, and (ii) a
minority interest discount.
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1. A lack of marketability discount is based on the inability to
convert an interest into cash quickly with minimum
transactional costs. For example, a closely-held business
will generally have a smaller pool or buyers than an interest
in a publicly traded company because the publicly traded
stock is readily available to buy and sell on an established
stock exchange.

il. A minority interest discount is based on the lack of control
that accompanies the ownership of a minority interest (i.e.,
fifty percent or less of the voting interest in the business).
Typically only a majority interest owner in a business will
have the authority to make decisions relating to distributions,
liquidation, management, etc. Accordingly, the owner of a
minority interest has no control over the flow of distributions
out of the business (amongst other things), and consequently
has a less valuable interest in the company than the majority
interest holder who can typically make these decisions
without the consent of the minority interest holders.

In addition, as noted above, a limited partnership or limited liability
company structure may also provide an asset protection benefit
based upon what is commonly known as a "charging order"
protection.

Installment Sales

Another commonly utilized estate planning technique that offers
asset protection benefits is the sale of property on credit to a
"defective" or "grantor" type trust (including a dynasty trust).

Such sale provides a potentially significant asset protection benefit
by converting the settlor's outright ownership of one type of property
(i.e., marketable securities), into an entirely different type of
property which is likely less attractive to creditors (i.e., an unsecured
note receivable from the purchasing trust).

1. The trust's promissory note is likely to be less attractive to a
creditor than the property sold for various reasons:

. In order to leverage the estate planning benefits of
the sale, the promissory note likely provides only for
the payment of interest for a term of years with a
balloon payment of capital due at the end of the term.
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In addition, the differential between the applicable
federal rate and the actual return on the transferred
assets can be captured free of tax and protected from
creditors in the trust. With the current federal
"hurdle" rates at near historically low rates, the
additional amount "transferred" in a loan transaction
can be quite significant.

Alternatively, consider a sale in exchange for a private annuity if the
transaction is governed by the law of a state that provides a
substantial creditor exemption for annuities. In such a case, an asset
protection benefit is conferred not only through the conversion of
the settlor's outright ownership of one type of property (i.e.,
marketable securities), into an entirely different type of property
which is likely less attractive to creditors, but rather into a type of
property that is actually exempt from creditors (i.e., an annuity).

1. Florida, as but one example, fully exempts the annuity
contracts from creditors. See Fla. Stat. §222.14.

An effective use of a private annuity for asset
protection planning under Florida's unlimited and
broadly defined annuity exemption took place in In
re Mart, 88 B.R. 436 (Bankr. S.D. Fla. 1988). In
Mart the debtor's daughter-in-law established an
irrevocable trust for the benefit of seven children,
nieces and nephews of the debtor and minimally
funded same with the sum of $2,000. The debtor's
daughter was also appointed as trustee of the trust.
The day after the trust was created, the debtor and his
spouse entered into an annuity agreement with their
daughter as trustee. In furtherance of the annuity
agreement, the debtor and his spouse transferred the
sum of $350,000 to the trust in exchange for a return
stream of annuity payments in the amount of $3,000
per month. Thirteen months later, the debtor filed
bankruptcy and claimed that the annuity was exempt
under Florida Statute §222.14. The objecting
creditors argued that: "if [the debtor's] income stream
from the transfer of this property is an Annuity, any
debtor can go to his cousin and give him all of his
property in return for a promised stream of income.
That debtor need only pull out his big rubber stamp
with the word Annuity on it and label the agreement

Page 40 of 118



from his cousin to pay the money." Id. at 438.
Notwithstanding the piquancy of this argument, the
bankruptcy court in Mart dismissed this argument to
find in favor of the debtor, explaining that: "I agree
that this statutory exemption, perhaps like all
exemptions, invites abuse. [ also agree that the
debtor's relationship with the...trustee, her evident
willingness to accept her father's proposals, and the
fact that this is a completely private arrangement are
grounds for careful scrutiny...I reject the argument
and the objections, however, because, (1) ...the
statutory exemption is not restricted to annuities
provided by completely unrelated, public entities,
and (2) I find no intent to defraud creditors in this
debtor's conversion of his non-exempt assets to
exempt assets through the establishment of this
annuity contract." 1d.

VII. Modifying Existing "Irrevocable" Trusts for Asset Protection Purposes

A. A trust modification may be desirable for asset protection purposes where the trust,
as currently drafted, provides for the mandatory payment of income or principal to
the beneficiary, or provides the beneficiary the right to withdraw income or
principal (which is effectively either (i) a presently exercisable general power of
appointment, or (ii) a self-settled trust, and, thus, subject to creditors in most
jurisdictions), and the beneficiary either has existing creditor issues or anticipates
the possibility of future creditor issues.

B. It may be possible to obtain the necessary modification through a court proceeding.

1. For example, in In re Joseph Heller Inter Vivos Trust, 613 N.Y.S.2d 809
(Surr. Ct., NY Co. 1994), the trustee of an inter vivos trust applied to the
Surrogate's Court for a severance of the trust for the "novel purpose of
insulating the trust's substantial cash and securities from potential creditor's
claims that could arise from the trust's real property." Id. at 810. Of note is
the trustee's express representation to the Surrogate's Court that there were
no current claims and none threatened or reasonably anticipated. In
ordering the trust to be severed in the manner requested, the Heller court
stated that: "New York law recognizes the right of individuals to arrange
their affairs so as to limit their liability to creditors, including the holding
of assets in corporate form...making irrevocable transfers of their assets,
outright or in trust, as long as such transfers are not in fraud of existing
creditors...The most significant of the foregoing examples is the
availability of renunciation for the sole purpose of defeating existing
creditors' claims...Clearly, if New York law allows a beneficiary to defeat
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existing creditors by a renunciation, a trust can be severed for the purpose
of limiting liability to nonexistent, but possible, future creditors." Id. at
810-811.

C. Alternatively, a trust "decanting" might be possible. Twenty-one states have
enacted so-called "decanting" statutes to permit a trustee to exercise discretion in
favor of another trust for some or all of the beneficiaries without consent of the
beneficiaries and without a court proceeding.

1. Alaska

2. Arizona
3. Colorado
4. Delaware
5. Florida

6. [linois

7. Indiana

8. Kentucky

0. Michigan
10. Minnesota
11. Missouri
12.  Nevada

13. New Hampshire
14.  New Mexico
15. New York

16. North Carolina
17.  Ohio

18.  Rhode Island

19. South Carolina
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20. South Dakota
21. Texas

22. Tennessee
23. Virginia

24.  Washington
25. Wisconsin
26.  Wyoming

D. For trusts located in a state other than one of the twenty-six states that currently
provides for "decanting", consider whether it is possible to change the situs to a
state that permits decanting in order to take advantage of the other state's decanting
statute.

E. Alternatively, consider whether there is:
1. A provision in the existing trust permitting a pour-over into a new trust.
2. A power to amend the old trust to achieve the desired result.

3. An inter vivos limited power of appointment in any beneficiary allowing
him or her to appoint the trust property to a new trust.

a. A limited power of appointment is necessary in this regard to avoid
potential gift tax consequences in connection with the appointment
if it adversely affects the power-holder's beneficial interest.

F. Where none of the foregoing flexibility exists, consider selling the trust assets to a
new trust with more desirable terms in exchange for a promissory note.

1. While this technique still leaves value of original assets exposed to terms of
existing trust, together with a return in the form of the interest charge, it
does permit appreciation, in excess of the interest rate, to be retained in new
trust with more advantageous terms.
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VIII. SELF-SETTLED SPENDTHRIFT TRUSTS

A. Using "Asset Protection" Trusts for Estate Planning Purposes

1.

2.
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Introduction

The basic objective of "estate planning" is to minimize estate, gift
and generation-skipping transfer taxes to the greatest extent possible
while remaining true to the client's dispositive wishes.

An estate planner's ability to minimize transfer taxes may be
frustrated by the client's desire to retain access to his or her assets
during lifetime.

A properly structured, self-settled spendthrift trust (also often called
an "asset protection trust") provides a viable solution to a client's
desire to be able to minimize transfer taxes without putting his assets
forever out of reach.

In fact, since assets held in trust will enjoy a greater degree of
creditor protection than assets retained in the settlor's individual
name, a transfer to a self-settled spendthrift trust will actually
enhance the likelihood that the assets will be available to the settlor
in case of some future emergency need

1. As an added benefit, property held in trust will avoid the
delay, expense and publicity involved in transferring
property at death pursuant to a probate proceeding

Tax Background

a.

Internal Revenue Code § 2036(a)(1) provides that "[t]he value of the
gross estate shall include the value of all property to the extent of
any interest therein of which the decedent has at any time made a
transfer (except in case of a bona fide sale for an adequate and full
consideration in money or money's worth), by trust or otherwise,
under which he has retained for his life or for any period not
ascertainable without reference to his death or for any period which
does not in fact end before his death...the possession or enjoyment
of, or the right to the income from, the property...".

Thus, if the settlor's creditors can reach the settlor's interest in the
trust, the settlor will be deemed, at least indirectly, to have retained
the "use and enjoyment" of the transferred assets and Internal
Revenue Code § 2036(a)(1) will cause the transferred property to be
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brought back into the settlor's estate due to the "retained right to
possession or enjoyment, or to income".

1.

See, e.g., Paxton v. Commissioner, 86 T.C. 785 (1986);
German Est. v. U.S., 7 CL. Ct. 641 (1985); Outwin Est. v.
Commissioner, 76 T.C. 153 (1981), acq., 1981-2 C.B. 2;
Paolozzi v. Commissioner, 23 T.C. 182 (1954), acq., 1962-1
CB 4 ("petitioner's creditors could at any time look to the
trust of which she was settlor-beneficiary for settlement of
their claims to the full extent of the income thereof. This
being true, it follows that petitioner...could at any time
obtain the enjoyment and economic benefit of the full
amount of the trust income").

In contrast, in PLR 200944002 (which involved a
self-settled spendthrift trust under Alaska law, where
such a trust is permissible), the Internal Revenue
Service ruled that "...the trustee's discretionary
authority to distribute income and/or principal to
Grantor, does not, by itself, cause the Trust corpus to
be includible in Grantor's gross estate under § 2036."

o For a detailed analysis of this issue see
Rothschild, Blattmachr, Gans & Blattmachr,
"IRS Rules Self-Settled Alaska Trust Will Not
Be in Grantor's Estate," 37 Estate Planning 3
(Jan. 2010).

See also, Rev. Rul. 76-103, 1976-1 CB 293 ("if and
when the grantor's dominion and control of the trust
assets ceases, such as by the trustee's decision to
move the situs of the trust to a State where the
grantor's creditors cannot reach the trust assets, then
the gift is complete for Federal gift tax purposes
under the rules set forth in § 25.2511-2 of the
regulations.").

o The consequence of a completed gift is
generally that the gifted asset is excluded
from the grantor's estate for estate tax
purposes.
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c. Thus, an "asset protection" trust can serve as an estate planning
vehicle if the gift to the trust is structured as a "completed gift".

1. This is particularly useful in the situation where the settlor is
unmarried and does not have any children because, under
such circumstances, it is unlikely that a prospective settlor
would otherwise be inclined to utilize his or her gift tax
exemption amount in connection with the funding of a trust,
even if he or she anticipated having a spouse and children at
some future date.

IX.  DOMESTIC ASSET PROTECTION (SELF-SETTLED TRUSTS)

A. Although every state recognizes the validity of spendthrift clauses to protect a third
party beneficiary's interest from creditor claims, as a matter of public policy such
clauses have historically not been enforceable with respect to a settlor who is also
a beneficiary to the extent of such settlor's interest. In this regard, many states have
statutes or common law prohibiting such so-called "self-settled trusts" and provide
that a settlor cannot create such a trust to protect him or herself from creditors.

1. See e.g., New York's EPTL 7-3.1, which provides that "[a] disposition in
trust for the use of the creator is void as against the existing or subsequent
creditors of the creator."

B. However, since 1997 eighteen states have enacted legislation extending spendthrift
protections to a settlor-beneficiary of a discretionary trust (provided that the
funding of the trust is not a fraudulent transfer). Those states are:

I. Alaska

2. Connecticut
3. Delaware

4. Hawaii

5. Indiana

6. Michigan
7. Mississippi
8. Missouri

9. Nevada

© Gideon Rothschild 2019
All rights reserved.

Page 46 of 118



10.  New Hampshire
11.  Ohio

12.  Rhode Island
13. South Dakota
14. Tennessee

15.  Utah

16.  Virginia

17. West Virginia
18. Wyoming

C. In addition, Oklahoma, pursuant to the Family Wealth Preservation Trust Act of
June 9, 2004 (O.S. § 10,Title 31), permits an individual to create a trust with a bank
or trust company located in Oklahoma (but not an individual resident of Oklahoma),
for the benefit of his or her spouse, descendants and any one or more Internal
Revenue Code § 501(c)(3) charities, and to retain the right to revoke the trust,
without causing the trust to thereby be available to creditors. In addition, the law
provides that no court shall have the authority to compel the settlor to exercise his
or her power to revoke the trust. The law does, however, limit the protection to $1
million of transferred assets plus any subsequent appreciation thereon. In addition,
the corpus of the trust must consist of assets in Oklahoma based banks, real estate
located in Oklahoma, and securities issued by Oklahoma based companies
(including corporations, limited liability companies and limited partnerships
formed or domesticated in Oklahoma and having a principal place of business in
Oklahoma). However, the Oklahoma law does not technically provide for "self-
settled" spendthrift trusts because the settlor himself cannot be a beneficiary of such
a trust.

D. Alaska

1. The Alaska Trust Act (effective April 2, 1997), modified Alaska's
previously undistinguished common law body of trust law in an effort
generally touted as making Alaska a domestic alternative to foreign situs
asset protection trusts.

2. Alaska Statutes § 34.40.110 permits a settlor to create a trust for his or her
own benefit which will be protected from the settlor's future creditors so
long as:
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a. The settlor does not retain the right to revoke or terminate the trust.

b. The settlor was not in default by thirty (30) days or more in making
a child support payment.

C. The settlor's ability to receive distributions from the trust is within
the discretion of the trustees rather than mandatory. However, the
trustee may permit a beneficiary the use of trust property and the
settlor may retain an annuity or unitrust interest in a charitable
remainder trust. The settlor may also retain the right to receive a
percentage of the trust each year not to exceed the unitrust amount
provided under Internal Revenue Code § 643(b).

d. The transfer of property to the trust was not intended to defraud
creditors (i.e., a "fraudulent transfer" generally subject to a four year
statute of limitations under Alaska law).

1. Under Alaska Statutes § 34.40.110, a creditor existing at the
time the trust is created must bring suit within the later of:

. Four years after the transfer is made; or

o One year after the transfer is or reasonably
could have been discovered by the creditor if
the creditor can demonstrate, by a
preponderance of the evidence, that the
creditor asserted a specific claim against the
settlor before the transfer to the trust or the
creditor files an action against the settlor
within four years after the transfer asserting a
claim based on the settlor's pre-transfer act or
omission.

il. For a creditor that comes into being as such subsequent to
the creation of a self-settled spendthrift trust, a cause of
action claiming a fraudulent conveyance must be brought
within four years after the transfer is made.

3. Alaska Statutes § 13.36.310 prohibits a challenge to a trust on the grounds
"...that the trust or transfer avoids or defeats a right, claim, or interest
conferred by law on any person by reason of a personal or business
relationship with the settlor or by way of a marital or similar right."

4, A mere choice of law clause, however, will not be sufficient to establish a
trust as an "Alaska" trust. Alaska Statutes § 13.36.035 sets forth definitive

© Gideon Rothschild 2019
All rights reserved.

Page 48 of 118



© Gideon Rothschild 2019
All rights reserved.

statutory requirements for establishing a trust as a trust subject to Alaska's
trust law, as follows:

a. At least one trustee must be a "qualified person" under Alaska
Statutes § 13.36.390(1), meaning that at least one trustee must be
either a trust company or a bank with trust powers with its principal
place of business in Alaska, or an individual resident of Alaska;

b. Some of the trust assets must be deposited in Alaska, either in a
checking or brokerage account or other similar account located in
Alaska;

C. The Alaska trustee's duties must include both the obligation to

maintain the trust's records and to prepare or arrange for the
preparation of the trust's income tax returns, although neither of
these requirements must be exclusive to the Alaska trustee; and

d. Part or all of the trust's administration must occur in Alaska,
including the physical maintenance of the trust's records in Alaska.

Consistent with the foregoing requirements, an Alaska trust may be settled
by any person, regardless of whether or not he or she is domiciled in Alaska.

Alaska Statutes §§ 13.35.70 and 13.36.375 provide for the appointment of
third party trust protectors and trustee advisors without imposing fiduciary
liability.

The settlor must provide an affidavit of solvency in connection with his or
her funding of the trust.

Alaska Statutes § 34.40.110(e) precludes a claim against a "...trustee of the
trust or against others involved in the preparation or funding of the trust for
conspiracy to commit fraudulent conveyance, aiding or abetting a
fraudulent conveyance, or participation in the trust transaction." It further
provides that "[p]reparation or funding of the trust includes the preparation
and funding of a limited partnership or a limited liability company if
interests in the limited partnership or limited liability company are
subsequently transferred to the trust. The creditor and other person
prevented from asserting a cause of action or claim for relief are limited to
recourse against the trust assets and the settlor to the extent allowed under
[Alaska's fraudulent conveyance statute]."
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E. Connecticut

1.

Connecticut became the 19th state to pass legislation that allows a
spendthrift trust for the benefit of the settlor to be created if certain
conditions are met. Those conditions are:

(a) the transfer of assets to the Connecticut DAPT must be a “qualified
disposition,” that is the DAPT must be irrevocable;

(b) the DAPT must have a “qualified trustee” as one of the trustees;

(c) the DAPT must incorporate the law of Connecticut to govern the
construction, operation and enforcement of the DAPT; and

(d) the DAPT must contain a spendthrift clause.
A qualified trustee is defined as follows:

“(A) Any person, other than the transferor, who in the case of an individual,
is a resident of this state or who, in all other cases, is a state or federally
chartered bank or trust company having a place of business in this state, is
authorized to engage in a trust business in this state, and maintains or
arranges for custody in this state of some or all of the property that is the
subject of the qualified disposition, maintains records in this state for the
trust on an exclusive or nonexclusive basis, prepares or arranges for the
preparation in this state of fiduciary income tax returns for the trust, or
otherwise materially participates in this state in the administration of the
trust.

(B) “Qualified trustee” does not include (i) the transferor, (ii) any other
individual who is a nonresident of this state, or (iii) an entity that is not
authorized by the laws of this state to act as a trustee or whose activities are
not subject to supervision as provided in subparagraph (A) of this
subdivision. «!

The Connecticut Uniform Trust Code also addresses the consequences of a
foreign court taking jurisdiction or declining to apply Connecticut law. In
either case, the trustee immediately ceases to be a trustee of the trust, and a
successor trustee shall succeed as trustee or a Connecticut court shall
appoint a successor trustee if the trust instrument is silent on the successor
trustee.?

! Conn. Uniform Trust Code, 2019 H.B. 7104 § 100.9.
2 Conn. Uniform Trust Code, 2019 H.B. 7104 § 105(g).
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Finally, the Connecticut legislation only allows the following claims to be
enforced against a Connecticut DAPT: (i) fraudulent transfer claims; (ii)
child support claims; (iii) marital support claims; and (iv) any claim arising
before the transfer is made.>

F. Delaware

1.

The synopsis of the Delaware Qualified Dispositions in Trust Act notes that
the purpose of the legislation is to allow settlors to reduce estate tax by
excluding creditors' claims against self-settled trusts. The Act noted recent
legislation in Alaska and provided that the Act "...is intended to maintain
Delaware's role as the most favored jurisdiction for the establishment of
trusts."

Delaware law (12 Del. C. § 3570, et seq.) applies to "qualified dispositions"
made on or after July 1, 1997. A "qualified disposition" is a disposition by
or from a transferor to a trustee who is (i) a Delaware resident, bank or
institution authorized by Delaware law to act as a trustee, and (ii) who
maintains or arranges for custody in Delaware of some or all of the trust
corpus, maintains records (on an exclusive or nonexclusive basis), prepares
or arranges for the preparation of fiduciary tax returns or otherwise
materially participates in the trust's administration.

A trust must be irrevocable but can include one or more of the following
provisions:

a. The settlor may retain power to veto distributions;
b. The settlor may retain a special power of appointment;
C. The settlor may retain the right to receive:
° Current income distributions;
o Payments from a charitable remainder trust;
o Annual payments of up to five percent of the initial

value of the trust, or of its value as determined from
time to time; or

3 Conn. Uniform Trust Code, 2019 H.B. 7104 § 106-7.
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o Principal distributions under an ascertainable
standard (i.e., health, maintenance, education, or
support);

d. The settlor may receive income, principal or both in the sole
discretion of a trustee;

€. The settlor may remove a trustee or adviser and appoint a new
trustee or adviser (other than a person who is a related or subordinate
party with respect to the transferor within the meaning of Internal
Revenue Code § 672(c) and any successor provision thereto); and

f. The settlor may retain use of a residence held in a qualified personal
residence trust.

4. Provided that the transfer of property to the trust was not intended to hinder,
delay or defraud creditors, no action to enforce a judgment can be brought
for attachment against such qualified disposition.

a. Under 12 Del. C. §3572(b) a creditor existing at the time a transfer
to a trust is made must commence an action to enforce a judgment
within the later of four years or, if later, within one year after the
transfer was or could reasonably have been discovered by the
creditor.

b. If the creditor's claim arose after the transfer the action must be
brought within four years of the transfer.

o Furthermore, subsection (a) of 12 Del. C. § 3572
provides that a creditor whose claim arose after a
qualified disposition can set the transfer aside only if
that creditor proves that the transfer was made with

actual intent to defraud (not merely to hinder or
delay).

5. The Delaware Qualified Dispositions in Trust Act provides that no action
of any kind shall be brought against the trustee or against "...any person
involved in the counseling, drafting, preparation, execution or funding" of
a trust that is the subject of a "qualified disposition."

6. Certain creditors may, however, avoid qualified dispositions:

a. "...any person to whom the transferor is indebted on account of an
agreement or order of court for the payment of support or alimony
in favor of such transferor's spouse, former spouse or children, or
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for a division or distribution of property in favor of such transferor's
spouse or former spouse, but only to the extent of such debt." Del.
Code Ann. tit. 12, § 3573(1).

o For purposes of this rule, however, a "spouse" or
"former spouse" includes "...only persons to whom
the transferor was married at, or before, the time the
qualified disposition is made." Del. Code Ann. tit.
12, § 3570(9).

° Therefore, if the transferor creates a Delaware asset
protection trust prior to the marriage, he or she will
be protected.

b. Any person who suffers death, personal injury or property damage

on or before the qualified disposition, which, death, personal injury
or property damage was caused by the transferor or another person
for whom transferor is liable.

7. In 2003, 12 Del. C. § 3572 was amended by the addition of a new subsection
which has the effect of immediately terminating a trustee's authority upon
the occurrence of another state court's attempt to exercise jurisdiction over
a trustee if the court declines to apply Delaware's law with respect to the
validity, construction or administration of the trust. If the trust instrument
does not provide for a successor trustee, the Delaware Court of Chancery
would appoint a successor trustee (and presumably one that would be
subject only to the Delaware court's jurisdiction).

8. On June 30, 2005 the Delaware Qualified Dispositions in Trust Act was
amended to (i) permit the settlor to retain the right to receive annual
payments of a fixed dollar amount not to exceed five percent of the initial
value of the trust corpus; (ii) clarify that a qualified personal residence trust
may include provisions requiring conversion to an annuity trust in the event
the residence is sold; (iii) permit the settlor to receive reimbursement for
income taxes paid on trust income provided such payments are in the
discretion of the trustee or trust advisor; (iv) permit a trust being
redomiciled to Delaware to tack on the time during which it was located
elsewhere for purposes of the statute of limitations regarding creditor claims
(provided, however, that any general power of appointment that the settlor
retained in the original trust is curtailed to a limited testamentary power);
and (v) clarify that a creditor seeking to recover distributions made to a
beneficiary, or to prevent a trustee from paying its fees and costs out of the
trust, must prove by clear and convincing evidence that the beneficiary or
trustee, as the case may be, acted in bad faith (except that, in the case of a
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G. Hawaii

1.

4,
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beneficiary who is also the settlor, the creditor need only prove bad faith by
a preponderance of the evidence).

Hawaii enacted the "Permitted Transfers in Trust Act" on June 30, 2010 to
"...increase the assets under management by Hawaii's private financial
sector, increase state tax revenues, and position the State as a world-class
financial management jurisdiction." Section 1, Hawaii Act 182 (10).

The Permitted Transfers in Trust Act provides for enforceability of a
spendthrift provision in a trust, including with respect to a beneficiary who
is also the transferor of the trust, if the transfer to the trust was a "permitted

transfer."

A "permitted transfer" is a transfer to a "permitted trustee" of property
pursuant to a trust instrument.

a.

b.

A permitted trustee is a person, other than the transferor, who is a
resident of Hawaii, or a bank or trust company authorized to do
business in Hawaii that possesses and exercises trust powers and has
its principal place of business in Hawaii, and:

Maintains or arranges for custody of some or all of
the property that is the subject of the permitted
transfer;

Maintains records for the trust on an exclusive or
nonexclusive basis;

Prepares or arranges for the preparation of fiduciary
income tax returns; or

Otherwise  materially  participates in  the
administration of the trust."

A transfer is effective upon completion of:

The delivery and acceptance of the property.

The delivery to a permitted trustee of the transferor's
signed and notarized certificate of solvency.

To be a permitted transfer, the trust instrument must be:
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a. Irrevocable.
b. Expressly incorporate the laws of the State of Hawaii as governing
the validity, construction, and administration of the trust.
5. A trust will not be deemed to be revocable, however, on account of the

inclusion of:
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The transferor's power to veto distributions from the trust.

The transferor's testamentary power of appointment, provided that
the transferor cannot appoint the trust property to himself, his
creditors, his estate, or the creditors of his estate.

The transferor's potential or actual receipt of income, including
rights to income retained in the trust instrument.

The transferor's annual receipt of a percentage not to exceed five per
cent of the initial value of the trust assets or its value determined
from time to time pursuant to the trust instrument or of a fixed
amount that on an annual basis does not exceed five per cent of the
initial value of the trust assets.

The transferor's potential or actual receipt or use of the trust's
principal due to the trustee acting in the trustee's discretion, or
pursuant to a provision in the trust instrument that governs the
distribution of principal that does not confer upon the transferor a
substantially unfettered right to the receipt or use of the principal, or
at the direction of an advisor who is acting in the advisor's
discretion, or pursuant to a provision in the trust instrument that
governs the distribution of principal that does not confer upon the
transferor a substantially unfettered right to the receipt or use of the
principal.

The transferor's right to remove a trustee or advisor and to appoint a
new trustee or advisor.

The transferor's potential or actual receipt of income or principal to
pay income taxes due on income of the trust if the trust instrument
includes a provision allowing or directing the use of trust funds to
pay income taxes due, or if the trustee acts in the trustee's discretion
to allow payment of income taxes due on the trust income.

A trustee's authority pursuant to discretion, direction, or the
transferor's exercise of a testamentary power of appointment to pay
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all or any part of the transferor's debts outstanding at the time of the
transferor's death, the expenses of administering the transferor's
estate, or any estate or inheritance tax imposed on or with respect to
the transferor's estate.

1. The transferor's potential or actual receipt of income or principal
from a charitable remainder trust, and the transferor's right to release
the transferor's retained interest in the trust in favor of one or more
charitable organizations with a succeeding beneficial interest in the
trust.

] The transferor's potential or actual receipt of income or principal
from a grantor-retained annuity trust or a grantor-retained unitrust,
or the transferor's receipt each year of a percentage specified in the
governing instrument of the initial value of the trust assets or their
value determined from time to time; provided that the percentage
received does not exceed five per cent.

k. The transferor's potential or actual use of real property held under a
qualified personal residence trust, or the transferor's possession and
enjoyment of a qualified annuity interest.

6. No claim, including an action to enforce a judgment or avoid a permitted
transfer, is allowed unless:

a. The creditor proves that the transfer was made with actual intent to
defraud, hinder, or delay; and

b. The claim arose before the permitted transfer and the action is
brought before the permitted transfer; or

C. The claim arose concurrent with or subsequent to the permitted
transfer and the action is brought within two years thereafter.

7. Exception creditors include:

a. "...any person to whom the transferor is indebted on account of a
family court-supervised agreement or family court order for the
payment of support or alimony to the transferor's spouse, former
spouse, or children, or for a division or distribution of property to
the transferor's spouse or former spouse, but not for any claim for
forced heirship, legitime, or elective share".

o However, under Hawaii law, for this purpose,
"...'[s]pouse' means a person to whom the transferor
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is married at the time of the permitted transfer..." and
"...[flormer spouse' means a person to whom the
transferor was married where the marriage was
dissolved before the time of the permitted transfer.

b. Tort creditors with claims arising on or before the date of the
permitted transfer.

C. Lenders secured by the transferred property.

d. Hawaii, in connection with tax liabilities.

H. Indiana

1.

Indiana became the 18th state to enact self-settled asset protection trust
legislation. The Indiana DAPT are called “legacy trusts.” For a transfer to a
legacy trust to be valid, the transfer must be a qualified disposition. The
following conditions must be met to be a qualified disposition:

(1) the trust must be irrevocable;
(i1) the trust must have a “qualified trustee;”

(ii1) Indiana law must be incorporated to govern the construction, operation
and enforcement of the DAPT; and

(iv) the trust must have a spendthrift clause.*

Indiana also requires a “qualified affidavit” from the transferor of assets to
the legacy trust.’ A qualified affidavit requires the following:

(1) That the transferor has full right, title, and authority to transfer the
property to the legacy trust.

(2) That the transfer of the property to the legacy trust will not render the
transferor insolvent.

(3) That the transferor does not intend to defraud a creditor by transferring
the property to the legacy trust.

*Ind. Code § 30-4-8-4.

5 Ind. Code § 30-4-8-3(3).
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(4) That there are no pending or threatened court actions against the
transferor other than the court actions identified by the transferor and
attached to the qualified affidavit.

(5) That the transferor is not involved in any administrative proceedings
other than the administrative proceedings identified by the transferor and
attached to the qualified affidavit.

(6) That the transferor does not contemplate filing for relief under the federal
bankruptcy code.

(7) That the property transferred by the legacy trust is not derived from
unlawful activities.®

Additionally, the qualified affidavit must be signed by the transferor, and if the

transferor is married, they must provide a copy of the qualified affidavit to their
7

spouse.

A qualified trustee is defined as a resident of Indiana or an entity that is authorized
by Indiana law to act as a trustee.® The qualified trustee is required to “(1) Maintain
or arrange for providing custody of the property subject to the qualified disposition
in Indiana. (2) Maintain complete and accurate records for the legacy trust on an
exclusive or nonexclusive basis. (3) Prepare or arrange for the preparation of all
required tax returns for the legacy trust. (4) Materially participate in the
administration of the legacy trust.”

If a foreign court attempts to assert jurisdiction or apply state law other than
Indiana, the trustee is required to immediately resign and cease being a trustee.'’
The trust would then go to a successor trustee.!! If the trust is silent on the trust then
any beneficiary of the trust can petition an Indiana court to appoint a new successor
trustee to become the trustee.!? The act provides that only claims of (i) fraudulent
transfer, (i1) child support obligations, and (iii) marital obligations incurred in a
divorce will be enforced against the assets in a Legacy Trust.!?

®Ind. Code § 30-4-8-5(a).
"Ind. Code § 30-4-8-5(c)-(d).
8 Ind. Code § 30-4-8-

?1d.

9 Ind. Code § 30-4-8-7(b)
d.

2d.

3 Ind. Code § 30-4-8-8.
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Like N

evada, Indiana has an attractive feature from the viewpoint of an asset

protection planner in that Indiana legislation provides for a significantly shorter

statute

of limitations period when compared to other jurisdictions. The Indiana

legislation provides that an action must be commenced within two years after the
transfer is made or six months after the transfer was publicly recorded or, if not
publicly recorded, six months after the creditor discovered the transfer; whichever

1s later.

14

L. Michigan

1.

J. Mississ

1.

Effective February 5, 2017, Michigan's Qualified Dispositions in Trust Act
protects the assets of a self-settled spendthrift trust from the claims of
creditors where the trust instrument names at least one qualified trustee,
expressly incorporates the laws of Michigan as the governing law of the
trust, is irrevocable and contains a spendthrift provision that by its terms
restrains both the voluntary and involuntary transfer of the settlor's interest
in the trust.

Further, before or at the time of making a transfer to the trust, the settlor
must execute an affidavit of solvency. The settlor may retain the following
with respect to the trust: the right to receive income; the right to use real or
personal property; the right to receive distributions in the trustee's
discretion; the right to remove and replace trustees; the right to control
investments; the power to veto a distribution from the trust; the power to
provide for the use of trust income or principal to pay income taxes due on
the income of the trust; testamentary limited power of appointment; and the
right to receive annuity payments from a charitable remainder trust or
grantor retained annuity trust.

The Act provides that the transferor's creditors may not reach the assets
transferred beyond the later of two years after the transfer was made or one
year after the transfer was or could have reasonably been discovered if the
claim arose prior to the disposition.

ippi

Effective July 1, 2014, Mississippi's Qualified Disposition in Trust Act will
allow spendthrift protection for self-settled trusts and applies to qualified
dispositions to a qualified trustee

A qualified disposition is a transfer, conveyance or assignment of property
to a qualified trustee by means of a qualified disposition trust.

14§ 30-4-8-8(b).
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A qualified trustee is a natural person who is a resident of Mississippi or an
entity authorized by Mississippi law to act as a trustee.

a.

Only one qualified trustee is required — other non-qualified trustees
are permitted.

A qualified disposition trust is a trust instrument that appoints a qualified
trustee and is:

C.

Irrevocable;

Expressly incorporates the laws of the State of Mississippi as
governing the validity, construction, and administration of the trust;
and

Contains a spendthrift clause.

The legislation specifically provides that a qualified disposition trust shall
not be deemed revocable on account of its inclusion of one or more of the
following:

a.

b.

A transferor's power to veto a distribution from the trust;

A power of appointment, other than a power to appoint to the
transferor, the transferor's creditors, the transferor's estate or the
creditors of the transferor's estate, exercisable by will or other
written instrument of the transferor effective only upon the
transferor's death;

The transferor's potential or actual receipt of income, including
rights to the income retained in the trust;

The transferor's potential or actual receipt of income or principal
from a charitable remainder unitrust or charitable remainder annuity
trust;

The transferor's receipt each year of an amount specified in the trust
instrument, the amount not to exceed five percent of the initial value
of the trust or its value determined, from time to time, pursuant to
the trust;

The transferor's potential or actual receipt or use of principal if the

potential or actual receipt or use of principal would be the result of
the qualified trustee or qualified trustees acting with discretion;
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The transferor's right to remove a trustee or advisor and to appoint a
new trustee or advisor, provided, however, that the right shall not
include the appointment of a person who is a related or subordinate
party with respect to the transferor within the meaning of Internal
Revenue Code Section 672(c);

The transferor's potential or actual use of real property held under a
qualified personal residence trust;

The transferor's potential or actual receipt of income or principal to
pay, in whole or in part, income taxes due on income of the trust if
such potential or actual receipt of income or principal is pursuant to
a provision in the trust that expressly permits a distribution to the
transferor as reimbursement for such taxes and if such distribution
would be the result of the qualified trustee acting with discretion or
at the direction of an advisor who is acting in the advisor's
discretion,;

The ability, whether pursuant to direction in the qualified
distribution trust or discretion of a qualified trustee to pay, after the
death of the transferor, all or any part of the debts of the transferor
outstanding at the time of the transferor's death, the expenses of
administering the transferor's estate, or any estate or inheritance tax
imposed on or with respect to the transferor's estate; and

A qualified trustee's authority to make distributions to pay taxes in
lieu of or in addition to the power to make a distribution for taxes.

The transferor may retain:

d.

Power to veto distributions;
Non-general testamentary power of appointment;

Power to replace trustee or advisor with a non-related, non-
subordinate party; and

Right to serve as an investment advisor.

No action, including an action to enforce a judgment, may be brought at law
or in equity for an attachment or other remedy against the trust property

unless:

a.

© Gideon Rothschild 2019
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It is brought pursuant to the Uniform Fraudulent Transfer Act.
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e If the creditor's claim arose after the transfer, the creditor
must bring the claim within two years of the transfer and
must prove that the transfer was made with actual intent to
defraud such creditor.

e If'the creditor's claim arose before the transfer, the creditor
must bring the claim within the later of (i) two years of the
transfer or (i1) six months after the creditor discovered or
reasonably should have discovered the transfer.

8. However, the qualified dispositions in trusts law does not apply:

a.

To any person to whom the transferor is indebted on account of an
agreement or order of court for the payment of support or alimony
in favor of the transferor's spouse, former spouse or children, or for
a division or distribution of property in favor of the transferor's
spouse or former spouse, but only to the extent of such debt;

To any person who suffers death, personal injury or property
damage on or before the date of a qualified disposition by a
transferor, which death, personal injury or property damage is at any
time determined to have been caused, in whole or in part, by the
tortious act or omission of the transferor or another person for whom
the transferor is vicariously liable.

If the creditor is the State of Mississippi or any political subdivision
thereof; or

For any creditor in an amount not to exceed $1,500,000 if the
transferor failed to maintain a $1,000,000 general liability policy.

0. The transferor may appoint one or more trust advisors (whether or not such
trust advisors would meet the definition of a "qualified trustee") with
authority under the trust instrument to:

a. Remove and appoint qualified trustees or trust advisors.
b. Direct, consent to or disapprove of distributions from the trust.
K. Missouri
1. Missouri law provides that where the settlor is not the sole beneficiary of a

trust, and does not retain the power to revoke or amend the trust, or the
right to a portion of the income or principal of the trust, the trust will be
protected from the settlor's creditors.
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2.
a.
b.
3.
4,
L. Nevada
1.
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Section 456.5-505.3 provides that with respect to an irrevocable trust with
a spendthrift provision, a spendthrift provision will prevent the settlor's
creditors from satisfying their claims from the trust assets except:

Where the conveyance of assets to the trust was fraudulent as to
creditors; or

To the extent of the settlor's beneficial interest in the trust assets, if
at the time the trust became irrevocable:

o The settlor was the sole beneficiary of either the
income or principal of the trust or retained the power
to amend the trust; or

o The settlor was one of a class of beneficiaries and
retained a right to receive a specific portion of the
income or principal of the trust that was determinable
solely from the provisions of the trust instrument.

In addition, Section 456.5-504.1 provides as follows:

"Except as otherwise provided in section 456.5-503, whether or not
a trust contains a spendthrift provision, a creditor of a beneficiary
may not compel a distribution that is subject to the trustee's
discretion, even if:

(1) the discretion is expressed in the form of a standard of
distribution; or

(2) the trustee has abused the discretion.

The referenced exception under section 456.5-503 provides that, "[e]ven if
a trust contains a spendthrift provision, a beneficiary's child, spouse, or
former spouse who has a judgment against the beneficiary for support or
maintenance, or a judgment creditor who has provided services for the
protection of a beneficiary's interest in the trust, may obtain from a court
an order attaching present or future trust income."

Effective October 1, 1999, Nevada began allowing spendthrift protection
for self-settled trusts, provided that they meet the following requirements as
set forth in Nevada Revised Statutes § 166:

a.

The trust must be irrevocable;
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b. The settlor is only a discretionary beneficiary;

C. The transfer was not intended to hinder, delay or defraud known
creditors;
d. The settlor may retain a veto power over distributions or hold a

testamentary special power of appointment;

e. All or part of the property is located in Nevada;

f. All or part of the administration of the trust is performed in Nevada;
and

g. At least one Nevada resident is a trustee and has powers that include

maintaining records and preparing tax returns for the trust.

2. Nevada is one of the few DAPT states that does not provide for any
exception creditors (i.e. spousal claims, tort creditors).

3. A creditor may not bring an action with respect to property transferred to a
spendthrift trust unless the action is brought within two years after the
transfer or six months after the creditor discovers or reasonably should have
discovered the transfer, whichever is later. If a person becomes a creditor
after the transfer is made, he or she must bring the action with two years
after the transfer.

M. New Hampshire

1. New Hampshire's "asset protection trust" legislation, entitled the Qualified
Dispositions in Trusts Act, applies to qualified dispositions and dispositions
by transferors who are trustees made after January 1, 2009.

2. A qualified disposition is defined as a disposition by or from a transferor to
a qualified trustee or qualified trustees, with or without consideration, by
means of a trust instrument.

3. A qualified trustee is defined as any person, other than the transferor, who
in the case of a natural person, is a resident of the state of New Hampshire
or who, in all other cases, is a state or federally chartered bank or trust
company having a place of business in New Hampshire, is authorized to
engage in a trust business in the state of New Hampshire, and who maintains
or arranges for custody in New Hampshire of some or all of the property
that is the subject of the qualified disposition, maintains records in New
Hampshire for the trust on an exclusive or nonexclusive basis, prepares or
arranges for the preparation in New Hampshire of fiduciary income tax
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returns for the trust, or who otherwise materially participates in New
Hampshire in the administration of the trust.

a.

Not all trustees must be qualified trustees.

A trust instrument must meet the following requirements in order for the
disposition to be qualified:

a.

b.

The trust instrument must be irrevocable;

The trust instrument must provide that the interest of the transferor
or other beneficiary in the trust property or the income thereof may
not be transferred, assigned, pledged, or mortgaged, whether
voluntarily or involuntarily, before the qualified trustee or qualified
trustees actually distribute the property or income therefrom to the
beneficiary.

The legislation specifically provides that the trust instrument shall not be
deemed revocable on account of the inclusion in the trust instrument of any
one or more of the following rights, powers, and interests:

a.

b.

The transferor's power to veto a distribution from the trust;

A power of appointment, other than a power to appoint to the
transferor, the transferor's creditors, the transferor's estate, or the
creditors of the transferor's estate, exercisable by will or other
written instrument of the transferor effective only upon the
transferor's death;

The transferor's potential or actual receipt of income, including
rights to such income retained in the trust instrument;

The transferor's potential or actual receipt of income or principal
from a charitable remainder unitrust or charitable remainder
annuity trust;

The transferor's receipt each year of a percentage, not to exceed 5
percent, specified in the trust instrument of the initial value of the
trust assets or their value determined from time to time pursuant to
the trust instrument;

The transferor's potential or actual receipt or use of principal if such
potential or actual receipt or use of principal would be the result of
a qualified trustee or qualified trustees, including a qualified trustee
or qualified trustees acting at the direction of a trust advisor, acting
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either in such qualified trustee's or qualified trustees' sole discretion
or pursuant to an ascertainable standard in the trust instrument;

g. The transferor's right to remove a trustee or trust advisor and to
appoint a new trustee or trust advisor, other than a related or
subordinate party with respect to the transferor within the meaning
of section 672(c) of the Internal Revenue Code;

h. The transferor's potential or actual receipt or use of real property
held under a personal residence trust;

1. The transferor's potential or actual receipt or use of a qualified
annuity interest;

J- The ability, whether pursuant to discretion or direction, of a
qualified trustee to pay, after the transferor's death, all or any part of
the transferor's debts outstanding at the time of the transferor's death,
the expenses of administering the transferor's estate, or any estate
inheritance tax imposed on or with respect to the transferor's estate.

6. Neither shall the trust instrument be deemed revocable on account of the
transferor's potential or actual receipt of income or principal to pay, in
whole or in part, income taxes due on trust income if such receipt of income
or principal is pursuant to a provision in the trust instrument that expressly
provides for the payment of such taxes and such receipt of income or
principal results from (i) the qualified trustee's acting in such qualified
trustee's discretion or (ii) the qualified trustee acting at the direction of a
trust advisor who is acting in such trust advisor's discretion.

7. The transferor may appoint one or more trust advisors (whether or not
such trust advisors would meet the definition of a "qualified trustee"), with
authority under the trust instrument to:

a. Remove and appoint qualified trustees or trust advisors;
b. Direct, consent to, or disapprove distribution from the trust.
8. The transferor may serve as a trust advisor; provided, however, that in such

case his or her rights and powers as a trust advisor must be limited to the
right to disapprove distribution from the trust and the right to consent to a
trustee's action or inaction in relation to the investment of trust assets.

0. A creditor's claim against property which was the subject of a qualified
disposition in trust is extinguished unless the creditor's claim arose before
the qualified disposition was made and the action is brought within the

© Gideon Rothschild 2019
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10.
1.
N. Ohio
I.
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limitations period under the New Hampshire version of the Uniform
Fraudulent Transfer Act, or if the creditor's claim arose on or after the date
of the qualified disposition, the action is brought within four years after such
date.

However, the qualified dispositions in trusts law does not apply:

a. To any person to whom the transferor is indebted on account of an
antenuptial agreement or an agreement or order of court for the
payment of support or alimony in favor of such transferor's spouse,
former spouse or children, or for a division or distribution of
property in favor of such transferor's spouse or former spouse, but
only to the extent of such debt.

. However, this exception "...shall not apply to any
claim for forced heirship or legitime or the elective
share of the transferor's surviving spouse, unless the
transferor made the qualified disposition for the
purpose of defeating the surviving spouse's elective
share rights." New Hampshire Statutes § 564-
D:15(1D).

o In addition, "...'spouse' and 'former spouse' means
only persons to whom the transferor was married at,
or before, the time the qualified disposition is made."
New Hampshire Statutes § 564-D:1(VIII).

b. To any person who suffers death, personal injury, or property
damage on or before the date of qualified disposition by a transferor.

No creditor has any claim or cause of action against the trustee, or an
advisor, of a trust that is the subject of a qualified disposition, or against any
person involved in the counseling, drafting, preparation, execution, or
funding of a trust that is the subject of a qualified disposition.

Ohio enacted the Ohio Legacy Trust Act on December 20, 2012 which will
become effective March 20, 2013. Ohio Revised Code Section 5816
provides:

a. The governing law must be Ohio;

b. The trust must be irrevocable;
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c. The trust must prohibit voluntary or involuntary assignment;

d. The settlor may retain the following:
o A power to veto trust distributions;
o A limited power of appointment;
J The right to current income distributions;
o Payments from a charitable remainder trust;
o Annual payments of up to five percent of the initial

value of the trust or of its value as determined from
time to time;

o Principal distributions under an ascertainable
standard (i.e., health, maintenance, education, or
support);

o The settlor may receive income, principal or both in

the sole discretion of a trustee who is neither the
settlor nor a related or subordinated party of the
settlor;

o A power to remove and appoint advisors and
trustees; and

J Right to reimburse settlor for income taxes on trust’s
income.
o The retained use of a residence in a Qualified

Personal Residence Trust.

2. The trustee must be a resident of the state of Ohio, or a trust company, or a
bank or savings association that exercises trust powers, that has its principal
place of business in Ohio, which maintains or arranges for custody in the
state of Ohio of some or all of the property, maintains records on an
exclusive or nonexclusive basis, prepares or arranges for the preparation of
the tax returns, or otherwise materially participates in the administration of
the trust.

3. A creditor's claim against property which was the subject of a qualified
disposition in trust is extinguished unless the creditor's claim arose before
the qualified disposition was made and the action is brought within the later
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of 18 months after the qualified disposition or 6 months after the transfer is
or reasonably could have been discovered if the creditor files suit or makes
a written demand that asserts a claim based on an act or omission that
occurred before the qualified disposition and that suit is filed within 3 years
after the transfer.

4. Transfers are subject to provisions of the Uniform Fraudulent Transfer Act.
a. Certain creditors may, however, avoid qualified dispositions:
J Any person to whom the settlor is indebted on

account of an agreement or court order for support,
alimony or property distribution in favor of a spouse,
former spouse or children;

0. Rhode Island

1. Rhode Island Statutes § 18-9.2 applies to "qualified dispositions" made after
June 30, 1999. A qualified disposition is a transfer to a trust which is:
a. Irrevocable;
b. Incorporates the laws of Rhode Island to govern the validity,
construction and administration of the trust;
C. Contains a restriction on assignment of income or property; and
d. Wherein the transferor retains only:
o The power to veto distributions;
o A testamentary special power of appointment; and
J The right to receive distributions in the sole

discretion of a trustee who is neither related or
subordinate to the transferor.

2. The trustee must be a resident of Rhode Island (in the case of an individual),
or authorized by Rhode Island law to act as a trustee (in the case of a non-
individual).

3. A creditor may not bring an action to avoid a qualified disposition if:

a. The creditor's claim arose before the transfer was made unless the

action is brought within four years after the transfer or, if later,
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within one year after the transfer was or could reasonably have been
discovered by the creditor; or

b. The creditor's claim arose after the transfer, unless the action is
brought within four years after the transfer is made.

In Rhode Island, a transfer can be avoided by "[a]ny person to whom the
transferor is indebted on or before the date of a qualified disposition on
account of an agreement or order of court for the payment of support or
alimony in favor of the transferor's spouse, former spouse or children, or for
a division or distribution of property in favor of the transferor's spouse or
former spouse, but only to the extent of the debt...". R.I. Gen. Laws § 18-
9.2-5(a).

a. "...'spouse' and 'former spouse' means only persons to whom the
transferor was married at, or before the time the qualified disposition
is made." R.I. Gen. Laws § 18-9.2-2(7).

P. South Dakota

1.
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The "Act to Authorize Qualified Dispositions" is effective for trusts settled
on or after July 1, 2005.

The trust must meet the following requirements:

a. The governing law must be South Dakota;
b. The trust must be irrevocable;
c. The trust must prohibit voluntary or involuntary assignment;
d. The settlor may retain the following:
o A power to veto trust distributions;
o A limited testamentary power of appointment;
o The right to current income distributions;
o Payments from a charitable remainder trust;
o Annual payments of up to five percent of the initial

value of the trust or of its value as determined from
time to time;
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o Principal distributions under an ascertainable
standard (i.e., health, maintenance, education, or
support);

o The settlor may receive income, principal or both in
the sole discretion of a trustee who is neither the
settlor nor a related or subordinated party of the

settlor;
o A power to remove and appoint trustees; and
o The retained use of a residence in a Qualified

Personal Residence Trust.

The trustee must be a resident of the state of South Dakota, or a trust
company, or a bank or savings association that exercises trust powers, that
has its principal place of business in South Dakota, which maintains or
arranges for custody in the state of South Dakota of some or all of the
property, maintains records on an exclusive or nonexclusive basis, prepares
or arranges for the preparation of the tax returns, or otherwise materially
participates in the administration of the trust.

The Act permits the appointment of a nonresident trust advisor, including a
trust protector, who may hold one or more trust powers. The settlor may be
designated as a trust advisor.

The Act provides protection to trustees and any person involved in
"counseling, drafting, preparation, execution or funding of a trust" from
claims of creditors.

Transfers are subject to provisions of the Uniform Fraudulent Transfer Act.

a. A creditor may not bring an action with respect to property
transferred to a spendthrift trust unless the action is brought within
two years after the transfer or six months after the creditor discovers
or reasonably should have discovered the transfer, whichever is
later. If a person becomes a creditor after the transfer is made, he or
she must bring the action with two years after the transfer.

b. Certain creditors may, however, avoid qualified dispositions:

o Any person to whom at the time of transfer the settlor
is indebted on account of an agreement or court order
for support, alimony or property distribution in favor
of a spouse, former spouse or children;
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Q. Tennes

1.
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o "...'spouse' and 'former spouse,’ mean only
persons to whom the transferor was married
at, or before, the time the qualified
disposition is made." S.D. Code § 55-16-

1(7).

o Any person who suffers death, personal injury or
property damage on or before the qualified
disposition, which death, personal injury or property
damage was caused by the transferor or another
person for whom the transferor is liable.

S€C

Effective July 1, 2007, the "Tennessee Investment Services Act of 2007,"
began permitting the creation of self-settled spendthrift trusts under
Tennessee law (called an "Investment Services Trust" in Tennessee).

An Investment Services Trust means an instrument appointing a qualified
trustee or qualified trustees for the property that is the subject of a
disposition, which instrument:

a. Expressly incorporates the law of Tennessee as governing its
validity, construction and administration;

b. Is irrevocable; and

C. Provides that the interest of the transferor in trust property or the
income from trust property may not be transferred, assigned,
pledged or mortgaged, whether voluntarily or involuntarily.

A "qualified trustee" is a natural person who is a resident of Tennessee
(other than the settlor), or a person authorized by the law of Tennessee to
act as a trustee, and who maintains or arranges for custody in Tennessee for
the property of the trust, maintains records for the trust on an exclusive or
nonexclusive basis, prepares or arranges for the preparation of required
income tax returns for the trust, or otherwise materially participates in the
administration of the trust.

The settlor is permitted to retain one or more of the following rights in an
Investment Services Trust:

a. To direct the investment of the Investment Services Trust's assets;

b. To receive trust income;
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c. To request up to five percent of the trust principal annually;

d. To receive additional distributions of principal based upon the
discretion of the trustee or another appointed advisor;

e. To live in a home owned by the trust;
f. To veto distributions to any other permissible beneficiary;
g. To direct the distribution of the trust assets upon the settlor's death

to any one or more persons other than the settlor's creditors, the
settlor's estate or the creditors of the settlor's estate; and

h. To remove the trustee and other trust advisors and to appoint their
successors provided they are not related or subordinate to the settlor.

5. At the creation of the Investment Services Trust, the settlor is required to
provide an affidavit under oath which must include, among other things, a
statement that by creating the trust the settlor does not intend to defraud a
creditor and that the settler does not have any pending or threatened court
action against him or her other than those identified in the affidavit.

6. An Investment Services Trust will not provide asset protection for assets
transferred to it until four years after the transfer. At that time, the settlor's
creditors are prevented from seizing the assets of the Investment Services
Trust to satisfy claims against the settlor

7. A transfer can be avoided by a creditor to whom "...the transferor is
indebted on account of an agreement, judgment or order of a court for the
payment of...(A) Past due child support; (B) Past due alimony in solido of
a spouse or former spouse; (C) Past due alimony or support of a spouse or
former spouse; or (D) A written agreement, judgment or order of a court for
division of marital property of a spouse or former spouse, but only to the
extent of such debt, legally mandated interest and the reasonable cost of
collection. Tenn. Code Ann. § 35-16-104(i).

a. "...'spouse' or 'former spouse' means only persons to whom the
transferor was legally married at, or before, the time the qualified
disposition is made..." Tenn. Code Ann. § 35-16-102(13).

R. Utah

1. The Utah legislation, which is effective for trusts created after May 5, 2003,
is set forth in UCA § 25-6-14, et seq. It applies only to transfers of personal
property or interests therein.
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2. The trust must meet the following requirements:

a. At least one trustee must be a trust company resident in Utah;
b. The settlor does not retain the right to revoke the trust;
C. The settlor may only receive income or principal at the discretion of

the trustee; and

d. The settlor was not in default by thirty (30) days or more under a
child support order.
3. A creditor existing at the time the trust is settled must bring suit within the

later of three years after the transfer is made or one year after the transfer is
or reasonably could have been discovered. A creditor arising after a transfer
has two years from the transfer date to bring a suit.

4. A transfer can be avoided if "...the claim is by a spouse or former spouse
of the settlor on account of an agreement or order for the payment of support
or alimony or for a division or distribution of property..." Utah Code Ann.
§ 25-6-14(2)(c)(ix).

5. The Act provides protection from a claim against a trustee or advisor for
conspiracy to commit a fraudulent conveyance or aiding and abetting a
fraudulent conveyance.

6. A trust will be subject to Utah's governing law if:

a. Some or all of the assets are deposited in the state in a bank,
brokerage or trust company;

b. The trust has at least one resident trustee; and

c. Some administration (i.e., maintaining of trust records or arranging
for tax return preparation) occurs in the state.

7. The Act also modifies the state's Rule Against Perpetuities to provide for a
1,000 year period.
S. Virginia
1. Virginia enacted legislation to be effective for trusts settled after July 1,
2012.

2. An exception has been grafted into § 55-545.05 of the Virginia Code that
permits the creation of self-settled spendthrift trusts, which protect the
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T. West Virginia

1.

assets of a qualified irrevocable trust against the claims of the creditors of
a settlor who is also a beneficiary.

To be a qualified self-settled spendthrift trust, it must satisfy the following
criteria:

a.

b.

irrevocable (further confirmed by subsection A.1. of § 55-545.05);
created during the settlor’s lifetime;

has at least one beneficiary other than the settlor, (i) to whom
income may be paid, if settlor is eligible to receive income, (ii) to
whom principal may be paid, if settlor is eligible to receive principal,
or (iii) to whom income and principal may be paid, if settlor is
eligible to receive both;

has at least one “qualified trustee;”

expressly incorporates the law of the Commonwealth of Virginia to
govern the validity, construction and administration of the trust;

contains a spendthrift provision that restrains both voluntary and
involuntary transfer of the settlor’s “qualified interest;” and

the settlor does not retain the right to disapprove distributions (i.e.,
a veto power).

West Virginia enacted new Sections 44D-5-503a, 44D-5-503b and 44D-5-
503c to allow the creation of self settled spendthrift trusts on March 23,
2016 for trusts settled after June 8, 2016.

2. A "qualified spendthrift trust" requires:
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a.

The trust instrument to expressly incorporate the law of W. Va. to
govern the validity, construction and administration of the trust;

The trust instrument to provide that the interest of the settlor in the
trust income or principal, or both, is held subject to a spendthrift
provision;

The trust to be irrevocable, but a trust instrument will not be deemed
to be revocable because of the inclusion of one or more of the
following:
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1. A testamentary limited power of appointment held
by the settlor;

2. The settlor's potential or actual receipt of income;

3. The settlor's potential or actual receipt of income or
principal from a charitable remainder trust;

4. The settlor's receipt each year of up to five percent of
the initial value of the trust or of its value as
determined from time to time;

5. The settlor's potential or actual receipt or use of
principal under an ascertainable standard (e.g.,
health, maintenance, education, or support);

6. The settlor's right to add or remove a trustee, and to
appoint a new trustee;

7. The settlor's potential or actual use of real property
held under a Qualified Personal Residence Trust;

3. Transfers are subject to provisions of the Uniform Fraudulent Transfer Act
if creditor's claim existed on the date of the transfer and action is brought
within four years after the transfer.

4. A "qualified trustee" is a natural person (other than the settlor or spouse,
parent, issue or sibling) who is a resident of W. VA. or a person authorized
by the law of W.Va. to act as a trustee, who maintains or arranges for
custody in W. Va. of some or all of the qualified trust property, maintains
records for the qualified spendthrift trust on an exclusive or nonexclusive
basis, prepares or arranges for the preparation of fiduciary income tax
returns for the qualified spendthrift trust, or otherwise materially
participates in the administration of the qualified spendthrift trust.

5. A creditor cannot make any claim or bring any cause of action against the
trustee, trust protector, trust advisor or other fiduciary of the trust, or against
any person involved in the counseling, drafting, administration, preparation,
execution or funding of the trust.

6. The settlor cannot retain any veto power over distributions. This limitation
may cause the transfer to be a completed gift transfer. See infra.

7. The settlor must provide an affidavit of solvency containing the statements
set forth in W. Va. Statutes §44D-5-503¢.
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1.
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Wyoming Statues § 4-10-510 provides for the creation of a "qualified
spendthrift trust" (i.e., a self-settled spendthrift trust) with a "qualified
trustee" for "qualified trust property."

A "qualified spendthrift trust" requires:

a. The trust instrument to state that the trust is a qualified spendthrift
trust under Wyoming Statutes § 4-10-510;

b. The trust instrument to expressly incorporate the law of Wyoming
to govern the validity, construction and administration of the trust;

C. The trust instrument to provide that the interest of the settlor in the
trust income or principal, or both, is held subject to a spendthrift
provision;

d. The trust to be irrevocable, but a trust instrument will not be deemed
to be revocable because of the inclusion of one or more of the
following:

o The settlor's power to veto trust distributions;

o An inter vivos or testamentary limited or general
power of appointment held by the settlor;

o The settlor's potential or actual receipt of income;

. The settlor's potential or actual receipt of income or
principal from a charitable remainder trust;

o The settlor's receipt each year of up to five percent of
the initial value of the trust or of its value as
determined from time to time;

o The settlor's potential or actual receipt or use of
principal under an ascertainable standard (e.g.,
health, maintenance, education, or support);

o The settlor's right to add or remove a trustee, trust
protector or trust advisor, and to appoint a new
trustee, trust protector or trust advisor, other than the
settlor;
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o The settlor's potential or actual use of real property
held under a Qualified Personal Residence Trust;

J A trust protector has the power to add beneficiaries
to the trust who are not the trust protector, the estate
of the trust protector, the creditors of the trust
protector or the heirs of the trust protector; or

o The settlor's service as an investment advisor to the
trust.
3. "Qualified trust property" is real property, personal property and interests

in real or personal property and all gains, appreciation and income thereon
which are the subject of a "qualified transfer" or are acquired with the
proceeds of property of a qualified transfer.

4. Qualified trust property is not protected under the following circumstances:
a. Against any claim by any person to whom the settlor is indebted on
account of an agreement or order of court for the payment of child

support;
b. If the qualified trust property is listed upon an application or

financial statement used to obtain or maintain credit other than for
the benefit of the qualified spendthrift trust; or

C. Property of a qualified spendthrift trust that was transferred by a
settlor who received the property by a fraudulent transfer.
5. Transfers are also subject to provisions of the Uniform Fraudulent Transfer
Act.
6. A "qualified trustee" is a natural person (other than the settlor) who is a

resident of Wyoming, or a person authorized by the law of Wyoming to act
as a trustee, who maintains or arranges for custody in Wyoming of some or
all of the qualified trust property, maintains records for the qualified
spendthrift trust on an exclusive or nonexclusive basis, prepares or arranges
for the preparation of fiduciary income tax returns for the qualified
spendthrift trust, or otherwise materially participates in the administration
of the qualified spendthrift trust.

7. A creditor cannot make any claim or bring any cause of action against the
trustee, trust protector, trust advisor or other fiduciary of the trust, or against
any person involved in the counseling, drafting, administration, preparation,
execution or funding of the trust.
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8. The settlor must provide an affidavit of solvency containing the statements
set forth in Wyoming Statutes § 4-10-523.
V. Constitutional Issues
1. Notwithstanding the enactment of self-settled spendthrift trust protections
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under the laws of a significant minority of the states over the course of the
past eighteen years, foreign trusts will likely offer a more substantial barrier
to creditors (and may thus provide more certain estate tax exclusion)
because of certain issues under the United States Constitution.

a. Full Faith and Credit Clause

o Under the Full Faith and Credit Clause of the
United States Constitution, "Full Faith and Credit
shall be given in each State to the public Acts,
Records, and judicial Proceedings of every other
State." U.S. Const., Art. IV, § 1.

o Full faith and credit principles are so broadly
construed that they generally require the judgment of
another state to be recognized and enforced even
though the original claim is illegal in, or contrary to
the strong public policy of, the second state. See,
e.g., United Nat'l Bank v. Lamb, 337 U.S. 38, 41-42
(1949); M & R Investments Co. v. Hacker, 511 So.2d
1099 (Ct. App. FI. 1987). But see, Franchise Tax
Board of California v. Hyatt, 538 U.S. 488 (2003)
(full faith and credit clause does not compel a state
to substitute the statutes of other states for its own
statutes dealing with a subject matter concerning
which it is competent to legislate).

o In addition, the Full Faith and Credit Clause is also
usually thought to require the enforcement of another
state's judgments, even where the second state
disallows by statute jurisdiction over the action.
Hughes v. Ferter, 341 U.S. at 611 fn. 4 (1951);
Brodderick v. Rosner, 294 U.S. 629, 639-642 (1935);
Kenny v. Supreme Lodge of the World, 252 U.S. 411,
415 (1920).

o In fact, assuming that in personam jurisdiction is
obtained over the trustee, there are only two apparent
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limitations upon the application of the Full Faith and
Credit Clause.

o The first limitation upon application of the
Full Faith and Credit Clause is that "for a
State's substantive law to be selected in a
constitutionally permissible manner, that
State must have a significant contact or
significant aggregation of contacts, creating
state interests, such that choice of its law is
neither arbitrary nor fundamentally unfair."
Allstate Ins. Co. v. Hague, 449 U.S. 302, 312-
13 (1981).

o The second limitation upon application of the
Full Faith and Credit Clause is that the issue
has been fully and fairly litigated and finally
decided in the court rendering the original
judgment. Durfee v. Duke, 375 U.S. 106, 111
(1963).

Arguments are sometimes raised that the Full Faith
and Credit Clause does not affect the protection
afforded by domestic asset protection trusts. Such
arguments rely upon the fact that the trustee is not the
same person as the settlor, and that, therefore, a
judgment obtained against the settlor in one state
would not be enforceable against the trustee in
another state. However, such arguments obviously
ignore the possibility that the trust might be held to
be a "sham" trust in the courts of the forum state
(most likely being a state that does not itself provide
for the validity of self-settled spendthrift trusts), or
should otherwise be disregarded. Moreover, even
absent such a finding, the claimant would almost
certainly bring a post-judgment fraudulent transfer
action and join the trustee as a transferee of the assets
(assuming that jurisdiction could be obtained over
the trustee). Once joinder is accomplished, an order
against the trustee might issue determining that the
transfer of assets into the trust was a fraudulent
transfer, which would, under the Full Faith and
Credit Clause, most likely be enforceable in each
other state.
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By contrast, a creditor holding a judgment from a
United States court cannot hope to have the courts of
a properly selected offshore jurisdiction enforce the
United States judgment. Instead, the creditor must
commence a new action in the offshore jurisdiction.

b. Supremacy Clause

Under the Supremacy Clause of the United States
Constitution, the "...Constitution, and the Laws of
the United States which shall be made in Pursuance
thereof; and all Treaties made, or which shall be
made, under the Authority of the United States, shall
be the supreme Law of the Land; and the Judges in
every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary
notwithstanding." U.S. Const., Art. VI, §2.

Thus, federal law overrides state laws to the extent
that federal and state law conflict.

In the asset protection trust context there is concern
that the Supremacy Clause might apply, for example,
where a federal bankruptcy court issues an order
directing the trustee of a domestic self-settled
spendthrift trust to distribute assets to a creditor.

This concern has been mitigated somewhat,
however, since the enactment of the 2005
Bankruptcy Abuse Prevention and Consumer
Protection Act, which amended § 548(e) of the
Bankruptcy Code so as to limit the power of the
trustee of the bankruptcy estate to avoid transfers to
a "self-settled trust or similar device" to situations
where the transfer is a fraudulent transfer, and then
only if made within ten years before the date of the
filing of the bankruptcy petition.

C. Contract Clause

Under the Contract Clause of the United States
Constitution, "[n]Jo State shall...pass any...Law

impairing the Obligation of Contracts..." U.S.
Const. Art. I, § 10.
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o In the asset protection context, the concern over the
Contract Clause, albeit somewhat ill defined, is that
domestic asset protection trust legislation potentially
infringes upon the ability of persons to contract with
each other by allowing a contracting party to avoid
the effect of certain contracts by protecting his or her
assets from claims made under the contract through
the use of an asset protection trust.

X. FOREIGN ASSET PROTECTION TRUSTS
A. Overview

1. Historically such trusts were used to avoid forced heirship and government
expropriation in non-United States jurisdictions, but in the asset protection
context such trusts are now used to place assets out of the reach of the
United States courts since many foreign jurisdictions do not honor United
States judgments in the asset protection trust context.

2. Such trusts, if properly funded, will require a creditor to litigate its claim in
a foreign jurisdiction under that jurisdiction's laws and system (which are
likely to be much more debtor friendly than would be the case in a domestic
jurisdiction). Such trusts provide procedural, substantive and psychological
barriers to creditors. Such trusts do not rely on secrecy or concealment to
be effective.

B. Selecting a Jurisdiction

1. The following jurisdictions have enacted favorable asset protection trust
legislation, some offering greater protection than others:

a. Anguilla k. Labuan
b. Antigua 1. Marshall Islands
c. Bahamas m. Mauritius
d. Barbados n. Nevis
e. Belize 0. Niue
f. Bermuda p. St. Vincent
g Cayman Islands g. St. Lucia
h Cook Islands r. Seychelles
i. Cyprus s. Turks and Caicos
j. Gibraltar
2. Perhaps the most critical aspect in selecting a jurisdiction is the fraudulent

transfer law of that jurisdiction. Until recently, most common law
jurisdictions followed the Statute of Elizabeth, passed in 1571, which
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provided no limitations period within which a creditor must bring a
fraudulent transfer claim or be thereafter barred from asserting its claim.

3. Other factors to consider in selecting a jurisdiction:

a.

Need for a professional and responsible institutional trustee in a
stable country;

b. Effect of tax laws;

c. Existing language barriers;

d. Solidity of reputation in the global financial community;

€. Statutory trust law framework, including a short statute of
limitations period for challenging a trust pursuant to a fraudulent
transfer claim;

f. Whether and to what extent a settlor can be a beneficiary and
protector;

g. Whether foreign judgments are recognized;

h. The standard of proof required to succeed in a fraudulent
conveyance action; and

1. Issues relating to access to the legal system (i.e., court costs, legal
fees and the like).

C. Overview of Cook Islands
1. General Characteristics

a. The Cook Islands are located in the south Pacific Ocean east of
Australia and south of Hawaii.

b. The capital is Rarotonga, with a modern international airport and
regular air service to Los Angeles, Hawaii, Tahiti, Fiji and
Auckland, New Zealand.

C. The islands are remote from the world's major financial centers but
have modern communications systems and are in a time zone only
three hours behind Pacific Standard Time.
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The Cook Islands are self-governing. Their closest link is with New
Zealand, and they use New Zealand currency. They have been
independent since 1965.

English is the official language, and there is a common law legal
system. Appeals of court decisions are brought before the Privy
Council in England.

2. Confidentiality -The Cook Islands banking laws mandate secrecy of client
information, with a year's imprisonment being the punishment for a
violation.

3. Taxes - The Cook Islands are a "no-tax" jurisdiction.

4. Fraudulent Disposition Law

a.
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The Cook Islands enacted comprehensive asset protection trust
legislation with the enactment of the International Trusts Act 1984,
and its amendment pursuant to the International Trusts Amendment
Act 1989. There have been several smaller amendments since 1989.

The legislation addresses "International Trusts" and the effect
thereon of fraudulent dispositions and bankruptcy.

With respect to fraudulent dispositions, a creditor seeking to set
aside a disposition to an International Trust must prove beyond a
reasonable doubt that:

o The disposition was made with an intent to defraud
that particular creditor; and

o The transferor was rendered insolvent by the
transfer; if the fair market value of the settlor's assets
after the transfer to the International Trust exceeds
the value of the creditor's claim at the time of the
transfer, there can be found no intent to defraud.

If the creditor meets this burden of proving a fraudulent disposition,
the transfer to the International Trust is not void or voidable.
Instead, the creditor's claim must be paid from property that would
have been subject to its claim but for the transfer. Furthermore, any
punitive damage award which is part of the creditor's claim is
disregarded.
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e. An International Trust will not be deemed void simply by reason of
the settlor's bankruptcy.

f. Statute of limitations periods for creditors requires commencement
of proceedings as follows:

° If a creditor's cause of action accrues more than two
years before a transfer to an International Trust, the
transfer will be deemed not to be fraudulent unless
proceedings in respect of that cause of action had
been commenced at the date of the transfer.

o Also, if a creditor fails to bring an action within one
year from the date the transfer to an International
Trust occurs, the action is barred.

o Furthermore, if the transfer (whether initial or
subsequent) to an International Trust occurs before a
creditor's cause of action accrues, such a disposition
will not be fraudulent as to that creditor. A "cause of
action" is defined as the first cause of action capable
of assertion against a settlor.

o For redomiciled trusts, the limitations period is
deemed to have commenced at the time of original
transfer, even when the transfer was to a trust located
in a jurisdiction other than the Cook Islands.

g. The Cook Island International Trusts Act also defines certain
circumstances that will not be deemed badges of fraud. Specifically,
fraudulent intent cannot be imputed from the fact that:

o A transfer to an International Trust was made within
two years of the accrual of a creditor's cause of
action;

o The retention of powers or benefits by the settlor; or

o The designation of the settlor as a beneficiary, trustee
or protector.
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5. Trusts

a. Retained powers and benefits are explicitly addressed by statute. An
International Trust cannot be "declared void or be affected in any
way" because the settlor:

o Has the power to revoke or amend the trust, to
dispose of trust property, or to remove or appoint a
trustee or protector;

o Retains, possesses or acquires any benefit, interest,
or property from the International Trust; or

o Is a beneficiary, trustee or protector of the
International Trust.

b. The Rule Against Perpetuities has been repealed in the Cook
Islands.

c. Selection of the law of the Cook Islands is binding and conclusive.

d. An International Trust is not subject to the forced heirship laws of

other countries.

e. Foreign judgments against an International Trust, its settlor, trustee
and protector, cannot be recognized in the Cook Islands.

f. The Act also provides that community property transferred to an
International Trust retains its character as community property.

D. Choice of Law Clause

1. The general rule is that the settlor's designation of controlling law will
govern the administration of a trust, including the efficacy of a trust's
spendthrift provision.

a. If the settlor creates a trust to be administered in a state other than
that of his domicile, the law of the state of the place of
administration, rather than that of his domicile, ordinarily is
applicable. Thus a settlor domiciled in one state may create an inter
vivos trust by conveying property to a trust company of another state
as trustee and delivering the property to it to be administered in that
state. In that case the law of that state will be applicable as to the
rights of creditors to reach the beneficiary's interest. This permits a
person who is domiciled in a state in which restraints on alienation

© Gideon Rothschild 2019
All rights reserved.

Page 86 of 118



are not permitted, to create an inter vivos trust in another state where
they are permitted and thereby take advantage of the law of the latter
state. SA AUSTIN W. SCOTT & WILLIAM F. FRATCHER, THE
LAW OF TRUSTS § 626, at 419 (4" ed. 1989).

In addition, Restatement (Second) of Conflicts of Laws § 273 provides that:

"[w]hether the interest of a beneficiary of [an inter vivos] trust of
movables is assignable by him and can be reached by his creditor is
determined...by the local law of the state, if any, in which the settlor
has manifested an intention that the trust is to be administered and
otherwise by the local law of the state to which the administration
of the trust is most substantially related."

In some jurisdictions a settlor's ability to designate the law of a particular
jurisdiction as the governing law of the trust is expressly provided for by
statute.

a. For example, Section 7-1.10 of the New York Estates, Powers and
Trusts Law provides that:

"[w]henever a person, not domiciled in this state, creates a
trust which provides that it shall be governed by the laws of
this state, such provision shall be given effect in determining
the validity, effect and interpretation of the disposition in
such trust..."

There are also a number of cases that have applied conflicts of law
principles to spendthrift trusts.

a. In Togut v. Hecht, 54 B.R. 379, Bankr. L. Rep. (CCH) 9§ 70821
(Bankr. S.D.N.Y. 1985), decision aff'd, 69 B.R. 290 (S.D.N.Y.
1987), acase involving a non-self settled spendthrift trust, the issue
was "...whether the laws of the State of Maryland or New York are
applicable in determining the validity of the spendthrift trust
provisions... " The debtor argued for the application of Maryland
law, because it would preclude the bankruptcy trustee from claiming
any portion of the spendthrift trust's undistributed income and
principal as a part of the bankruptcy estate. The bankruptcy trustee
argued that the law of the forum state of New York should apply,
because under the law of New York, the bankruptcy trustee would
be entitled to ten percent of the trust's undistributed income as well
as any portion of the remaining ninety percent of such income that
might be in excess of the debtor's reasonable living requirements.
The bankruptcy court's determination that the law of Maryland was
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the "applicable non-bankruptcy law" for purposes of determining
the Bankruptcy Code section 541(c)(2) exemption was based solely
upon the trust settlor's designation of Maryland law as the law
governing "all questions pertaining to [the trust's] validity,
construction and administration."

b. In The National Shawmut Bank of Boston v. Cumming, 325 Mass.
457, 91 N.E.2d 337 (1950), the settlor, a domiciliary of Vermont,
created a trust of "the greater part of his property," which trust the
settlor designated to be "construed and the provisions thereof
interpreted under and in accordance with the laws of the
Commonwealth of Massachusetts." As recognized by the lower
court's opinion, the Shawmut settlor's clearly implied intent in
designating Massachusetts law as controlling, was to defeat his
surviving spouse's significantly greater inheritance rights under
Vermont law. According to the Shawmut court:

[i]f the settlor had been domiciled in this
Commonwealth and had transferred here personal
property here to a trustee here for administration
here, the transfer would have been valid even if his
sole purpose had been to deprive his wife of any
portion of it. The Vermont law we understand to be
otherwise and to invalidate a transfer made there by
one domiciled there of personal property there, if
made with an actual, as distinguished from an
implied, fraudulent intent to disinherit his spouse.

In holding that Massachusetts law should apply, thereby
depriving the surviving spouse of the greater part of her
inheritance rights, the Shawmut court stated that "[t]he
general tendency of authorities elsewhere is away from the
adoption of the law of the settlor's domicile where the
property, the domicile and place of business of the trustee,
and the place of administration intended by the settlor are in
another State."

5. For a detailed analysis of the conflict of law rules as they relate to self-
settled trusts see Rothschild, Rubin and Blattmachr, "Self-Settled
Spendthrift Trusts: Should a Few Bad Apples Spoil the Bunch", Vanderbilt
Journal of Transnational Law, Vol. 32, No. 3, May 1999.
E. Tax and Reporting Issues
1. Income Taxation and Related Reporting Requirements
© Gideon Rothschild 2019
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a.

Residence of Trust

o Internal Revenue Code §§ 7701(a)(30) and (31)(B),
and the Treasury Regulations thereunder, provide
that a trust is a foreign trust unless two criteria are

met:

o A court within the United States must be able
to exercise primary supervision over the
administration of the trust; and

J One or more United States persons have the
authority to control all substantial decisions
of the trust.

o Note that, under these rules, a trust can be structured

to meet the requirements of a domestic trust for
United States tax reporting purposes, but can
nevertheless be governed by foreign law. Such a
trust, commonly referred to as a "hybrid trust," will
provide that a United States person shall control all
substantial decisions of the trust (even though there
will also be a foreign co-trustee), and that a United
States court will have primary supervision over the
administration of the trust even though it may be
directed to apply foreign law in so doing.

A properly structured foreign trust should not be taxed any
differently than a domestic trust. The only distinction, in the end,
will be that additional information reporting requirements will be
triggered if the trust is a foreign trust. This is because the trust would
be treated as a grantor trust for federal income tax purposes (even if
not otherwise structured as a grantor trust), by dint of:

J Being self-settled since Internal Revenue Code § 677
provides that "[t]he grantor shall be treated as the
owner of any portion of a trust...whose income
without the approval or consent of any adverse party
is, or, in the discretion of the grantor or a nonadverse
party, or both, may be — (1) distributed to the
grantor...; [or] (2) held or accumulated for future
distribution to the grantor..."

o Being a foreign trust since Internal Revenue Code §
679 provides that "[a] United States person who
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directly or indirectly transfer property to a foreign
trust...shall be treated as the owner...of the portion
of such trust attributable to such property if...there is
a United States beneficiary of any portion of the
trust."

Since the trust is a grantor trust, a Form 1041, United States Income
Tax Return for Estates and Trusts (or, alternatively, a Form
1040NR, U.S. Nonresident Alien Income Tax Return), must be filed
annually.

If the trust is a foreign trust, line 8 on Form 1040,United States
Individual Income Tax Return, Schedule B, Interest and Ordinary
Dividends, Part III, Foreign Accounts and Trusts, which asks
"...were you the grantor of, or transferor to, a foreign trust?" must
be answered in the affirmative.

If the trust is a foreign trust, a Form 3520, Annual Return to Report
Transactions With Foreign Trusts and Receipt of Certain Foreign
Gifts, will need to be filed by the settlor on an annual basis for the
purpose of reporting any transfers to the foreign trust that occurred
during the preceding taxable year. After having made the initial
transfer, the settlor must continue to file Form 3520 for every
succeeding year - even those years when no additional transfer is
made.

For taxable years beginning January 1, 2011, taxpayers with foreign
financial assets are required to file Form 8938, Statement of Foreign
Financial Assets pursuant to FATCA legislation.

In addition, a Form 3520-A, Annual Information Return of Foreign
Trust with a U.S. Owner, must be filed on an annual basis by the
trustee of the foreign trust to provide sufficient information to the
United States owners of the foreign trust, as well as the trust
beneficiaries, so that they can satisfy their obligation to report
transactions with the foreign trust on Form 3520.

Internal Revenue Code § 684, Recognition of gain on certain
transfers to certain foreign trusts and estates, provides "...in the
case of any transfer of property by a United States person to a
foreign estate or trust...such transfer shall be treated as a sale or
exchange for an amount equal to the fair market value of the
property transferred, and the transferor shall recognize as gain the
excess of...the fair market value of the property so transferred,
over...the adjusted basis (for purposes of determining gain) of such
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property in the hands of the transferor." However, Internal Revenue
Code § 684 also provides that this rule shall not apply "...to a
transfer to a trust by a United States person to the extent that any
person is treated as the owner of such trust under section 671."

o Normally, gain would be recognized upon the death
of the grantor, when the foreign trust is necessarily
no longer a grantor trust. However, Treas. Reg. §
1.684-3(c), provides that "...[gain]
recognition...shall not apply to any transfer of
property by reason of death of the U.S. transferor if
the basis of the property in the hands of the foreign
trust is determined under section 1014(a)."

2. Gift and Estate Taxation

1. Generally, the settlor will retain a testamentary limited
power of appointment over the trust fund and either an inter-
vivos limited power of appointment or a veto power over
distributions in order to render the transfers to the trust as
incomplete gifts. See ILM 201208026.

F. Foreign trustee
I. Trust can have one or more trustees with at least one trustee resident in the
foreign jurisdiction.
2. Duties of offshore trustee may be nominal initially, but trust would usually

provide that foreign trustee has power to remove domestic trustee(s) in
event threat to assets or against trust were to develop.

3. Trust generally allows trustees to invest trust assets anywhere in the world,
so trustee can direct that the assets be transferred to a financial institution
(as custodian) in another jurisdiction such as Zurich or London.

4. Foreign trustee should have no presence in the United States to avoid
jurisdiction by U.S. court.

G. "Protectors" who act as watchdogs over the trustees
1. A protector has veto powers over a trustee and can discharge a trustee
2. In some jurisdictions the settler may be a protector and may have certain

veto powers over the trustees, including power to remove and replace
trustees and veto investment and distribution decisions without such powers
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affecting creditor protection status. But vesting the settler with such powers
may expose the settlor to contempt. See FTC v. Affordable Media, et al.,
infra.

3. Since protector's power to veto certain trustee decisions is a negative
power (as opposed to an affirmative power to initiate action), protector
cannot be compelled by a court to submit the assets to its control.

H. Non-asset Protection Reasons for Offshore Trusts

1. A client may wish to create a long term dynasty trust not limited by Rule
Against Perpetuities. Some jurisdictions permit trusts to last 100 years or
more.

2. Although the trust is tax neutral during the settlor's lifetime under the
grantor trust rules, it becomes a non-grantor foreign trust at the settlor's
death. This can present tax opportunities not available to domestic trusts.

3. Avoidance of forced heirship rules (i.e., right of election provisions).

4. Properly structured foreign situs trust can invest in companies that for one
reason or another do not wish to comply with SEC filing requirements (and
therefore are otherwise off limits to U.S. investors).

a. Offshore hedge funds
b. Foreign variable life insurance

5. Foreign trusts are also used to diversify risk, avoid exchange controls, avoid

government expropriation and maintain privacy.
L. Trust Structure

1. Irrevocable to avoid possibility a creditor could have the settlor compelled
to revoke it. May provide for reversion to the settlor after a period of time
provided no creditor claims exist provide for reversion

2. Settlor's interest as beneficiary should be discretionary

3. Settlor should retain a limited power of appointment if a completed gift is
to be avoided.

4. Provision should be made for a protector and the powers of protector.

5. Give power to remove trustees located in jurisdictions where certain events
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J. Combining Foreign Trust with Limited Liability Company

1. Maximizes both flexibility and protection.

2. When first established, transferor conveys assets to LLC in exchange for
LLC interest, which is then transferred to the trust, allowing the
managet/settlor to maintain control over LLC's assets.

3. Once threat appears, foreign trustee has power to remove manager
(to protect manager from any potential court order) and, as sole member of
the LLC, move LLC assets offshore

4. A member of the LLC can make election to be a disregarded entity by filing
Form 8832. Single member LLC's electing to be disregarded entities must
file annually on Form 8858.

K. Asset Transfer Considerations

I. Generally, liquid assets are best and least complicated to transfer offshore

2. If client wishes to protect illiquid assets (i.e., real estate, business interests,
etc.) it may be possible to borrow out most of the equity using the property
as collateral and moving the loan proceeds offshore.

3. Pension assets, including IRAs, would generally not be transferred since
doing so would result in immediate income taxation and possible penalties
for premature withdrawals. But ERISA qualified plans and IRA's are
protected, and in many states, non-ERISA plans (i.e. Keoghs with only one
participant) are protected under state exemption statutes.

4. Statutory provisions restrict transfers of professional corporation stock.
However, to strip the equity out of the corporation, the grantor can borrow
against corporate assets and transfer the proceeds to the partnership or trust.

5. "Nest egg" transfer for business person who must retain adequate assets to
obtain bank loans versus other clients who might transfer all their property

6. Creation of several partnerships or LLC's so that inherent liabilities of
certain assets do not taint other assets, e.g. real estate.

7. Subchapter S corporate stock should not be transferred to a foreign trust as
it will terminate S status.

L. Export the Assets v. Import the Law
1. Exporting assets to foreign jurisdiction under control of foreign trustee.
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2. Importing the law

a. Assets transferred to settlor-controlled LLC or FLP remain in
United States until threat arises.

b. May subject settlor to civil contempt. See, Section V, infra.

c. U.S. court may have jurisdiction over foreign trust due to situs of
assets remaining in United States. See, Nastro v. D'Onofrio, 263 F.
Supp 2d. 448 (2003).

M. Foreign vs. Domestic

1. Foreign trusts offer more substantive barriers to creditors since a U.S.
judgment may not be enforceable offshore, whereas U.S. Constitution
generally requires state courts to enforce other state's judgments. See e.g.
In re Mortenson, infra..

2. Will settlor's designation of what state or foreign country's laws govern the
trust be respected? Or will a creditor's rights be determined by the state's
governmental interest or "significant relationship" with the settlor? Seee.g.,
In re Huber, In re Portnoy, 201 B.R. 685 (S.D.N.Y. 1996) infra. and B.V.
Brooks 1998 Bankr. Lexis 60 (D.CT., 1998)

3. Consider appointment of a domestic trustee resident in a state which
recognizes self-settled trusts to act with a foreign trustee.

N. How Much Protection Is Necessary?

1. Some client situations warrant greater sophistication and complexity
resulting in higher costs.

2. Continuum beginning with transferring assets to a spouse (at minimum cost)
and proceeding through a series of alternatives offering more certainty and
flexibility until you reach offshore trust/foreign LLC contribution (at the
greatest cost).

0. Costs

1. In addition to legal fees, client will incur annual fees to offshore trustee of
$3,500 to $5,000 depending on jurisdiction. Once trust is created only other
ongoing costs are those for preparing the trust income tax returns

2. Fees paid to establish asset protection trust and administrative fees paid to
operate it should, if reasonable, be deductible under IRC Code § 212 as
"ordinary and necessary expenses paid or incurred... (1) for the production
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or collection of income or (2) for the management, conservation, or
maintenance of property held for the production of income"

3. Client should assess level of protection desired and consider annual cost to
be similar to that of a single premium liability policy

a. A cost/benefit analysis
b. Typical client has at least $1,000,000 in assets to protect
c. Clients who place great value on peace of mind will be better able

to justify more sophisticated techniques.

d. Offshore trust on a stand-alone basis, where settlor is neither a
protector nor a beneficiary; but client must give up control which,
as a practical matter, most clients would prefer not to do.

e. Nature and location of assets owned by LLC or trust. If client
utilizes the LLC/trust technique generally there is no need, initially,
to transfer assets offshore.

f. In authors' experience, less than 5% of clients creating such vehicles
have been targeted by creditors and therefore these structures merely
serve a similar purpose to that of insurance policies

g. When a creditor attack is imminent, however, a decision will have
to be made to remove assets from danger of being seized. At this
time assets can be liquidated and moved to another jurisdiction.

P. Other Practical Concerns

1. Possibility that a creditor may bring legal action against planner under
various theories; possibility exists that a client may have misrepresented his
or her liabilities or that an aggressive creditor may name planner as a co-
conspirator to gain some leverage in litigation. See, e.g., Morganroth &
Morganroth v. Norris McLauglin, 2003 U.S. App. Lexis 10808 (3" Cir,
May 30, 2003). Planner must protect himself or herself by properly
advising clients that there are limits to protecting assets, demanding full
disclosure, obtaining affidavits of solvency, and most importantly knowing
the client.

2. Since asset protection planning must be implemented when there are no
legal claims on the horizon, the planner has the difficult task of motivating
a client to take action before a fear becomes a nightmare.
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3. How will the filing of bankruptcy affect the creditor protection of self-
settled trusts?

a. The Bankruptcy Abuse Prevention and Consumer Protection Act of
2005 added a provision that will deem a transfer to a self-settled trust
to be a fraudulent transfer if made within 10 years of filing a
bankruptcy petition, if the transfer is made with fraudulent intent to
hinder, delay or defraud existing or future creditors.

b. Should the settlor's interest as a beneficiary "spring" up only after
10 years? Alternatively, should the trust be settled offshore for the
first 10 years and then be redomiciled onshore?

c. Does the Act legitimize self-settled trusts that have been existent for
more than 10 years? Or will the forum state still apply its own laws?

XI.  EFFECTIVENESS OF AND CHALLENGES TO ASSET PROTECTION TRUSTS.

A. The effectiveness of any asset protection plan is determined by the results
ultimately achieved. That is, in the final analysis, to what extent has the client
protected the assets from loss.

B. In the real world plaintiffs must weigh the heavy costs of litigation against the
likelihood of successful recovery. If, as a result of availing oneself of certain
techniques, the client is in a better position to settle the dispute at considerably less
cost, then the benefits of asset protection are realized.

C. Several reported decisions involving offshore trusts offer insight into how the
courts, both in the United States and abroad, view these structures.

1. Re: 515 South Orange Grove Owners v. Orange Grove Partners, brought
in the Cook Islands in 1994, involved a California real estate developer
against whom suit was brought in California in 1992 and a judgment of $5
million was awarded in California in 1994. During 1993 and 1994 the
defendant settled a trust in the Cook Islands and transferred assets thereto.
The creditors obtained a Mareva injunction (similar to a TRO) ex parte.
The author has been advised that this case settled. It may not have been
difficult, however, for the creditor to have satisfied its burden to prove a
fraudulent conveyance beyond a reasonable doubt under the timing stated.

2. In Brown v. Higashi, U.S. Bankruptcy Court 95-3072 (D. Alaska 1996), the
District Court determined that the Belize trust created by the debtor was a
sham and therefore the assets of the trust were includable in the debtor's
bankruptcy estate. The Court's decision was based on several factors
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including, importantly, the debtor's absolute failure to execute any trust
documents and complete retention of control over the trust assets.

3. In Marine Midland v. Portnoy, 201 Bankr. 685 (SDNY 1996), the debtor
transferred over $1 million to a Jersey, Channel Islands, trust at a time
"when he knew his personal guarantee was about to be called." In addition,
the District Court noted that the debtor misrepresented, during settlement
discussions (prior to the bankruptcy filing), that the debtor had incurred
large expenses for cancer treatments because of which the debtor had no
assets remaining to satisfy his debt. Finally, the District Court also noted
that debtor's salary was being deposited into the debtor's wife's account.
The District Court denied the debtor a discharge holding that the debtor's
actions demonstrated intent to defraud creditors. There are reports that this
matter settled.

4. In the case of In re B.V. Brooks, 217 B.R. 98 (D. Conn., 1998), the issue
before the court was whether to apply domestic (in this case, Connecticut)
law, or foreign law to the spendthrift trust exemption under the Bankruptcy
Code. Citing Portnoy as precedent, the court found the assets of the debtor's
two trusts includable in the debtor's bankruptcy estate notwithstanding the
fact that the trusts were valid spendthrift trusts under the laws of Bermuda
and Jersey, Channel Islands. Although very little of the case's factual
background was actually reported, the Bankruptcy Court did note that the
debtor/settlor was the primary beneficiary of each of the trusts and had the
right to receive all of the income. In addition, the unreported facts
apparently caused the court to perceive the funding of the trusts as
fraudulent since the Court twice characterized the debtor's acts in creating
the trusts as a "scheme". This perception was likely buttressed by the timing
of the case since the trusts were funded in 1990 and an involuntary
bankruptcy petition was filed against the debtor the following year.

5. In the matter of In re Stephan Jay Lawrence, 227 B.R. 907 (S.D. FL 1998),
following a forty-two month arbitration and just sixty-six days before an
award in excess of US $20 million was entered against him, the debtor
funded an off-shore trust citing first the law of Jersey, Channel Islands, and
about a month later, the law of Mauritius, as governing. Citing both Portnoy
and B.V. Brooks the Bankruptcy Court found that the sole purpose of the
trust was to shield the debtor's assets from a creditor which "was about to
obtain a staggering $20 Million arbitration award against him" and that
"[t]he timing of the trust's creation is further evidence of this intent." The
court also found the debtor's testimony before the court to have not been
credible (and on several occasions perjurious), and that the debtor was
"shockingly less than candid" with the court. The court, therefore, entered
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judgment against the debtor, thereby denying him a discharge in
bankruptcy.

. Subsequently, the bankruptcy trustee moved to hold the debtor in
contempt if he did not repatriate the funds. In September, 1999,
having failed to repatriate the funds, the debtor was held in
contempt. In re Lawrence, 238 B.R. 498, 500 (S.D.Fla. Bankr.,
1999), which finding was affirmed by the U.S. District Court in a de
novo review. Inre Lawrence, 251 B.R. 630 (S.D.Fla. 2000).

J Generally, impossibility of performance is a
complete defense to a charge of coercive civil
contempt. United States v. Rylander, 460 U.S. 752
(1983).  However, certain lower courts have
suggested that an exception exists where the
impossibility is self-created within a nexus of time of
the anticipated judgment.

FTC v. Affordable Media LLC, et al., 179 F.3d. 1228 (9" Cir. 1999).
Although the facts in this case (colloquially known as the "Anderson" case
after its individual defendants), were as bad as, if not worse than, those in
any of the foregoing cases, the court never reached any issues of trust
validity or conflict of laws. Instead, the Court tangled with the settlors'
alleged contempt of court in failing, pursuant to a preliminary injunction, to
repatriate trust assets which had been invested in trust name offshore.
Specifically, the settlors, who were also co-trustees of their own trust, as
well as the trust protectors, were ordered to instruct their foreign co-trustee
to repatriate more than $6 million in profits collected under an alleged
Ponzi-type investment scheme. The "anti-duress" clause in the trust
agreement resulted in their removal as trustees and ensured that the assets
would not be repatriated pursuant to the Court's order. When the assets were
not timely repatriated, the settlors were held in civil contempt for failing to
comply with the court order and jailed pending repatriation of the assets.
After the FTC lost several rounds in the Cook Islands, the case was
ultimately settled for $1.2 million.

o In finding the Andersons in civil contempt, the district court rejected
the Andersons' impossibility defense, specifically finding that the
Andersons, in the judgment of the Court, were in control of the trust
since the trust instrument provided them, as the protectors, with the
exclusive power to determine what constituted an event of duress
(which would negate their power to instruct to the trustee to
repatriate the trust fund).
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7. United States v. Grant, No. 00-8986, 2005 U.S. Dist. LEXIS 22440 (S.D.
FI. Sept. 2, 2005). In 1983 and 1984, Raymond Grant created a Bermuda
trust and a Jersey, Channel Islands, trust. Raymond was the beneficiary of
the Bermuda trust, and his wife, Arline Grant, was the beneficiary of the
Jersey, Channel Islands, trust. In 1991 and 1993, the IRS assessed millions
of dollars in back taxes against the Grants for the years 1977 through 1982,
and 1984 through 1987. In 2003, judgment was entered against the Grants
for more than $36 million, and a motion was made to order Arline to
repatriate the trust funds because Arline had the power to remove and
replace any acting Trustee. The court set forth its query in simple terms:
"[1]s this a trust over which the beneficiary lacks any control, such that the
beneficiary is simply that and nothing more, and regardless of what she does
or says, she lacks the power to repatriate these assets to the United States?
— or, does the beneficiary retain such control that she has the power vested
in her in some way by the terms of the trust to repatriate the corpus? If she
has such power, then this asset is no different from any other asset."

o Arline took steps to have the trustees remit the funds or resign in
favor of a US trustee, which was unsuccessful. Therefore, the Court
denied the government's motion to hold Arline in contempt as her
demonstrated impossibility to comply was a complete defense to
contempt. See, U.S. vs. Raymond Grant and Arline Grant, 2008
U.S. Dist. LEXIS 51332, U.S. District Ct., S.D. Florida, May 27,
2008.

o But see the follow up decision wherein the Court, after further
discovery revealed trust distributions indirectly benefiting Arlene,
compelled her to turn over all future distributions and prohibited her
from informing the trustees that she was under a Court Order. U.S.
v. Grant, 2013 WL 1729380 (S.D. Fla., April 22, 2013).

8. Federal Trade Commission v. Ameridebt, Inc., 373 F. Supp. 2d 558 (D. Md.
2005). In this case, the defendants allegedly operated a "non-profit" credit
counseling service, but defrauded consumers with debt problems by
offering to fashion debt payment plans for them and then deducting fees
from payments the consumers made under the plans without disclosing
those deductions to the consumers. The Federal Trade Commission sought
a preliminary injunction appointing a receiver, freezing the defendants'
assets, requiring an accounting and directing the defendants to repatriate to
the receiver assets that had been transferred offshore. The FTC alleged that
since the time when the defendants became aware of the investigation that
led to the lawsuit the defendants had been actively dissipating their assets
by making transfers to close friends and relatives, to trusts (both domestic
and offshore), and by living a lavish lifestyle. In particular, less than two
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months after the FTC served two of the defendant companies with Civil
Investigative Demands, one of the individual defendants set up domestic
and offshore asset protection trusts. Presented with this set of egregious
circumstances, the District Court granted the motion for preliminary
injunction appointing a receiver, freezing the defendants' assets, requiring
an accounting of assets and directing the defendants to repatriate to the
receiver assets that were transferred offshore. With regard to the latter
aspect of the injunction, the District Court noted that if the defendant
violates the order and "fails to repatriate assets in the trusts, the FTC may
move for contempt, at which point Defendants will be free to argue the
impossibility of performance, an argument the Court may or may not find
persuasive."

9. Nastro v. D'Onofrio, et. al., 263 F. Supp. 2d 446 (D. Ct. 2003). The plaintiff
obtained a $2.1 million judgment against the defendant for misappropriation
of their formerly co-owned company's funds. Two weeks later, the
defendant transferred $650,000 worth of stock and membership interests in
Connecticut companies of which he was either the 100% owner or 50%
owner to an irrevocable spendthrift trust in Jersey, Channel Islands, for the
benefit of his wife and children. The plaintiff asserted, inter alia, that the
transfer was fraudulent under Connecticut's Uniform Fraudulent Transfer
Act. The Court dismissed the claims against the Jersey, Channel Islands,
trustee, holding that there was no basis to exercise personal jurisdiction over
it because the Jersey, Channel Islands, trustee had insufficient contacts with
Connecticut. Further, the Court ruled that there was no basis to exercise
jurisdiction over the trust assets since they consisted of "certificated"
securities and, under Connecticut's version of the Uniform Commercial
Code, the situs of a certificated security is the place where the certificate is
located (i.e., Jersey, Channel Islands). This is the case "[e]ven though the
companies and, presumably, the companies' assets are located in
Connecticut." However, the Court granted plaintiff's preliminary injunction
enjoining the Connecticut companies from registering any further transfers
of stock held by the trust and from transferring any assets to the defendant,
his family or the trust during the pendency of the litigation. The Court found
that the plaintiff satisfied his twin burdens of showing that he will suffer
irreparable harm and that there are sufficiently serious questions on the
merits. The first prong was satisfied since there was the possibility that the
defendant could take further action to place the assets beyond the reach of
the Court. The second prong was satisfied since there was evidence that the
defendant transferred his interests in the Connecticut companies without
consideration and was thereby rendered insolvent (which, under
Connecticut's Uniform Fraudulent Conveyance Act, would render the
transfers fraudulent).
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10.  SEC vs. Jamie Solow, 682 F. Supp. 2d 1312 (S.D. Fla., 2010). In this case,
the defendant's spouse had settled a Cook Islands Trust shortly after the
defendant was found liable for securities fraud and a judgment of $6 million
was entered against him, including $3 million for disgorgement. The
defendant had made several asset transfers to his wife during the
investigation of the fraud and after numerous arbitration proceedings were
commenced. Among other assets transferred to the foreign trust, the
defendant's wife had stripped the equity in their homes by obtaining a
mortgage and transferring the proceeds to the foreign trust. After the
judgment was entered the defendant claimed he did not have the ability to
pay the judgment and the Court held him in contempt, citing the Lawrence
case and the fact that he had created his own impossibility by, inter alia, co-
signing the mortgage deed. The Court ordered him to be incarcerated until
the judgment is satisfied.

11. Rush University Medical Center vs. Sessions. 2012 WL 4127261. The
plaintiff, Rush University Medical Center, sued the defendant’s estate to
enforce a charitable pledge. Upon obtaining a successful judgment plaintiff
learned that the deceased settlor transferred his assets to a Cook Islands trust
one year prior to making the pledge. Defendant argued that Cook Islands
law governed the trust and any transfers thereto while the plaintiff argued
that the transfers were fraudulent under Illinois law and that Illinois law
does not recognize self-settled trusts as against the settlor’s creditors. The
Supreme Court, in reversing the lower court, held in favor of plaintiff.
Unfortunately, the trust held limited partnership interests in Illinois real
property and therefore will likely be subject to attachment.

D. More recently a few decisions involving domestic asset protection trusts have
similarly applied public policy considerations to invalidate the trusts.

1. In re Mortensen (Battley v. Mortensen, Adv. D. Alaska, No. A09-90036-
DMD, May 26, 2011), was the first reported case to deal with a domestic
asset protection trust. In that case, Mortensen, a resident of Alaska, without
the aid of counsel, drafted a trust document in 2005 called the "Mortensen
Seldovia Trust (An Alaska Asset Preservation Trust)" intending for the
Trust to qualify as an asset protection trust under Alaska law. Following
his creation and funding of the Trust, Mortensen's financial condition
deteriorated, his income became "sporadic," and he ultimately filed for
bankruptcy. Although the Bankruptcy Court concluded that Mortensen was
not insolvent when he established and funded the Trust, due to the specific
circumstances of the case it held that his funding of the trust nevertheless
fell under Section 548(e) of the Bankruptcy Code as a fraudulent transfer to
a self-settled trust made within ten years prior his bankruptcy filing.
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2. In Re Huber, 201 B.R. 685 (Bankr. W.D. WA May 17, 2013) involved the
creation of an Alaska asset protection trust by a Washington developer at a
time when he "...was or had to be aware of the 'gathering storm clouds',”
including "...the threat of a collapsing housing market," and when his
prospects for repayment of several substantial loans was "fragile at best".
Huber held the trust invalid under a conflict of laws analysis which, if
correct, would invalidate every self-settled spendthrift trust created by a
Washington resident, irrespective of circumstances. Whether Huber's
analysis was correct, however, is subject to dispute. It is unfortunate that
the first case to address the conflicts of law issue with regard to a domestic
asset protection trust involved fraudulent transfers that seemingly

impacted the Court's decision on the conflicts of law issue.

The Court in Huber cited to § 270 of the Restatement (Second) of Conflict
of Laws (1971), which speaks to the validity of an inter vivos trust in
movables After finding that the trust had its most significant relationship
with Washington, partially based on the debtor's residence, Huber held
without real analysis that Washington had a strong public policy against
"asset protection trusts". Indeed, it is not clear why the Court even felt
compelled to address the conflicts of law issue, since the same result was
obtainable by reference to the fact that the trust's funding was a fraudulent
transfer. Thus, the question left after Huber is whether another court would
rule similarly on the conflicts of law question absent the fact of the
fraudulent transfer.

3. Section 34.40.110(k) of the Alaska Trust Act purports to grant
Alaska courts exclusive jurisdiction over fraudulent transfer actions in
connection with the transfer of property to an Alaska self-settled
spendthrift trust. However, on March 2, 2018, the Alaska Supreme Court
ruled in Toni 1 Trust v. Wacker, 2018 WL 1125033, that such provision is
invalid, and that the Alaska legislature cannot "...prevent other state and
federal courts from exercising subject matter jurisdiction over fraudulent
transfer actions against such trusts...."

At its core, Toni 1 Trust v. Wacker involved a 2007 Montana state court
lawsuit brought by Donald Tangwall against William and Barbara Wacker,
a successful counterclaim by the Wackers against Donald, his wife and his
mother-in-law, and a transfer by Donald's wife and mother-in-law, during
the pendency of the counterclaim, of Montana real estate to an Alaska self-
settled spendthrift trust called the "Toni 1 Trust" that was later found in a
Montana state court proceeding to be a fraudulent transfer under Montana
law.

Donald, as trustee of the Toni 1 Trust, sought relief in Alaska state court,
ultimately landing before the Alaska Supreme Court. The crux of his
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argument was that AS § 34.40.110(k) grants the Alaska courts exclusive
jurisdiction over any fraudulent transfer action against the Toni 1 Trust, that
all judgments against the Toni 1 Trust from other jurisdictions were,
therefore, void, and that no future actions could be maintained against the
trust.

The law of every state provides that the fraudulent transfer of property,
whether outright, to a self-settled spendthrift trust, or indeed to any trust, is
ineffective.  This, of course, is also the case in Alaska uunder AS §
34.40.110(b)

While there may be differences in the fraudulent transfer law of Alaska relative
to that of other states, a fraudulent transfer of property to an Alaska self-
settled spendthrift trust will still be found to be ineffective, and it would
seem to be beyond question that the transfer of property to the Toni 1 Trust
was an obvious fraudulent transfer since Donald's wife and mother-in-law
transferred their real estate to the Toni 1 Trust during the pendency of the
Wackers' counterclaim against them.

E. As many of these cases illustrate "bad facts make bad law." Based on the facts
presented, the trusts were created after the debt was incurred and accordingly the
Court, in each instance, reached the right decision. Notwithstanding the results
obtained (and without condoning such transfers), in many cases the debtors
apparently even benefited by their wrongful transfers.

1.

In the end, the best results will be obtained where trusts are settled
sufficiently in advance and properly structured and administered.

o A decision recognizing the validity of a foreign trust arose in the
context of a divorce proceeding. In Reichers v. Reichers
(NY Supreme Court, Westchester County), (New York Law Journal
July 1, 1998), the defendant husband settled an irrevocable trust in
the Cook Islands in 1992 following the successful conclusion of
three medical malpractice lawsuits that had been filed against him.
Ironically, his wife then sued for divorce in 1994. The Court in its
decision, wrote:

"Assuming arguendo, that this Court had jurisdiction over
the corpus of the Reichers Family Trust, which it does not, a
cause of action would not lie to set aside the trust since the
trust was established for the legitimate purpose of protecting
family assets for the benefit of the Reichers family
members."
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At the end of the day, however, the offshore trust's effectiveness as a tool to
thwart future creditors will most likely not depend on whether a United
States court gives credence to the application of foreign trust law when
adjudicating a claim against the settlor. Provided that the trust's assets are
located offshore (whether that be in the jurisdiction of the trust's governing
law or an established financial center such as Switzerland or Luxembourg),
a creditor with a United States judgment will still be faced with significant
hurdles before actually being able to levy on any of the trust's assets. In
fact, since some jurisdictions will not recognize foreign judgments, the
creditor may be forced to re-litigate its entire case against the trust.
Moreover, in some jurisdictions the statute of limitations on fraudulent
transfer claims may have already expired by the time suit is brought in that
jurisdiction). Finally, aside from the United States, most common law
jurisdictions (i.e., those jurisdictions which recognize the trust concept), (i)
do not allow attorneys to take matters based on a contingency fee, and (ii)
provide that the losing party to a lawsuit must pay all of the victor's
expenses, including attorneys' fees. Combined with an evidentiary standard
in some jurisdictions requiring proof beyond a reasonable doubt on
fraudulent conveyance claims, assets held in a foreign trust may, in the end,
be unreachable notwithstanding the fact of a United States judgment. At
the very least, the process may prove prohibitively expensive for a creditor
when the potential reward is so uncertain.

XII. NEW TRENDS IN ASSET PROTECTION WITH AN EMPHASIS ON ESTATE
PLANNING.

A. Tax Planning vs. Asset Protection

1.

Many of the structures that are used to maximize planning with the lifetime
gift tax exemption also provide potentially significant asset protection
benefits by (i) divesting the settlor of an asset, or (ii) converting the settlor's
outright ownership of an asset into either (a) a less attractive retained
interest, or (b) an entirely different type of property which is less attractive
to creditors.

Moreover, the asset protection benefit of such structures is enhanced by the
fact that since these structures are ubiquitous as estate planning vehicles,
they are much less controversial and prone to scrutiny than so-called "asset
protection trusts."

Finally, since these structures provide undisputedly significant estate and
gift tax savings, they can help to counter potential creditor claims to the
effect that transfers in connection with the structures were made with the
intent to hinder, delay or defraud creditors (i.e., a fraudulent transfer).
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B. Analysis of IRS Rulings and Court Decisions

1. Estate Tax Inclusion

a.

IRC § 2036 provides that a transferor's gross estate includes the
value of any transferred property over which the transferor retained
the right to possession, enjoyment or income for a period not
ascertainable without reference to his life.

A gift is incomplete in every instance in which "the donor reserves
any power over its disposition." Treas. Reg. §25.2511-2.

Since, under Restatement (Second) of Trusts §156(2), a settlor's
creditors can reach trust property to the maximum extent that the
trustees may distribute the property to the settlor, the settlor is
deemed to have retained rights to the property within the meaning
of IRC §2036 and §2511. (See, e.g., Paxton v. Comm'r, 86 T.C. 785
(1986), Outwin v. Comm'r, 76 T.C. 153 (1981), and Paolozzi v.
Comm'r, 22 T.C. 182 (1954)).

2. Completed Gifts

a.
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"If and when the [settlor's] dominion and control of the trust assets
ceases, such as by the trustee's decision to move the situs of the trust
to a state where the [settlor's] creditors cannot reach the trust's assets,
then the gift is complete for federal gift tax purposes under the rules
set forth in §25.2511-2 of the Regulations." Rev. Rul. 76-103, 1976-
1 C.B. 293.

Where "...the [settlor] cannot require that the trust's assets be
distributed to the [settlor] nor can the creditors of the [settlor] reach
any of the trust's assets..." the settlor has parted with dominion and
control so as to have made a completed gift of the assets transferred
to the trust. Rev. Rul. 77-378, 1977-2 C.B. 347.

Private Letter Ruling 9332006 (which is not precedential) applies
the foregoing rules to a foreign situs asset protection trust of which
the settlor and the settlor's family were discretionary beneficiaries.
The settlor's transfer to the foreign situs trust was deemed by the IRS
to be a completed gift and, therefore, outside of the settlor's taxable
estate because under the laws governing the trust the settlor's
creditors could not attach the trust assets.
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Private Letter Ruling 9837007 (not precedential) applies to an
Alaska trust in which the settlor was among the class of
beneficiaries. The Service held the transfer to be a completed gift
but refused to rule on whether the assets in the trust would be
includable in the Settlor's estate at death because of the possibility
of an implied agreement with the trustee to make distribution upon
the settlor's demand.

Private Letter Ruling 200944002 (not precedential) also applies to
an Alaska Trust settled by an Alaska resident and concluded that the
transfer was a completed gift and, barring other facts existing at
death, should not be includable in the settlor’s estate citing Rev,.
Ruling 2004-64.

C. Using Self-Settled Trusts for Estate Planning Benefits.

1.

© Gideon Rothschild 2019
All rights reserved.

Introduction

Basic objective of estate planning is to minimize estate, gift and
generation-skipping transfer taxes to the greatest extent possible
while remaining true to the client's dispositive wishes.

An estate planner's ability to minimize transfer taxes may be
frustrated by the client's desire to retain control over and/or access
to his assets during lifetime.

A properly structured, self-settled, spendthrift trust ("APT")
provides a viable solution to a client's desire to be able to minimize
transfer taxes without putting his assets forever out of reach in the
event of an emergency need.

As an added benefit, property held in trust will avoid the delay,
expense and publicity involved in transferring property at death
pursuant to a probate proceeding.

Since assets held in the trust will enjoy a greater degree of creditor
protection than assets retained in the settlor's individual name, a
transfer to an APT will actually enhance the likelihood that the
assets will be available to the settlor in case of some future
emergency need.
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Minimizing Estate and Generation-Skipping Transfer Taxes

a.

A settlor can make an inter-vivos transfer of the gift tax annual
exclusion amount to an APT in order to gradually reduce the size of
his taxable estate without incurring any transfer tax or reducing his
unified credit.

o In order to have a transfer to an APT come under the
IRC §2503 gift tax exclusion the transfer must be of a
"present interest" under IRC §2503(b). This can be
accomplished by the inclusion of "Crummey" powers in the
trust agreement.

A settlor could make an inter-vivos gift of his remaining IRC §2010
applicable exemption amount

1. No current transfer tax liability
ii. Removal of subsequent appreciation from settlor's estate

1il. The loss of the IRC §1015 "stepped-up" basis is more than
compensated for by the overall tax savings inherent in the
differential between the maximum 45% estate
(and generation-skipping transfer) tax rate and the maximum
15% capital gains tax rate

Gifts in excess of the applicable exemption amount (in particular,
gifts aggregating the IRC § 2631 generation-skipping transfer tax
exemption amount of $5 million) are advisable if the settlor can
afford to pay the current gift tax since inter-vivos gifts are, in effect,
one-third more tax advantageous than testamentary bequests.

Any gift tax paid will further reduce the settlor's taxable estate
(provided the settlor lives 3 years)

An allocation of the settlor's generation-skipping transfer tax
exemption to a transfer to trust will exempt the entire transfer of
property and all future appreciation thereon from generation-
skipping transfer tax.

Drafting Considerations

a.

Trustee selection - trust must have at least a resident trustee but
settlor could appoint others (e.g. advisory committee) to make
investment or distribution decisions. Trustee should not be related
or subservient to settlor.
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b. Trust protector - Protector can have power to discharge trustees,
make certain trust amendments if necessary, etc.

C. Change of situs provision allows for subsequent changes if laws or
circumstances change

d. Other asset protection provisions such as anti-duress clauses and
flee clauses can be incorporated into trust

e. Distribution Guidelines - Consider incentive provisions conditioned
on earned income and distributions to beneficiary's spouse while
married

f. Termination powers given to trustee if continuation not in

beneficiary's best interests

g. Spendthrift provision to protect from beneficiary's creditors/former
spouses.
4. Advanced Considerations.
a. An APT can be combined with a limited partnership or limited

liability company in order to permit investment management and
control of the trust assets to continue in settlor without jeopardizing
the nature of the transfer as a completed gift.

1. Structure may provide lack of marketability and lack of
control  discounts on the transfer of limited
partnership/membership interests to the trust, thereby
permitting the transfer of real value in excess of the amount
subject to taxation.

il. Structure will provide an additional layer of protection
between third party creditors and the trust.

1il. In the unlikely event of trust creditors, enforcement of a
judgment will be limited to a charging order against the
trust's limited partnership or limited liability company
interest

iv. Use of a limited partnership or limited liability company
formed in the DAPT state will increase the settlor's contacts
with that state, further justifying the application of that
state's law to the claims of any creditor of the settlor

© Gideon Rothschild 2019
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An APT can be combined with any split-interest gift in trust
(i.e., a QPRT, GRAT, or CLT), in order that the settlor may continue
to have discretionary access to the transferred property after the
initial term of the trust has expired.

An APT can be used to own the settlor's life insurance policies in
the same manner as an irrevocable life insurance trust. So long as
the settlor does not retain incidents of ownership in the transferred
policies he can be a discretionary beneficiary, thereby permitting
distributions of cash value to the settlor. (See, PLR 9434028).

Domestic vs. Offshore?

Introduction

1. Although highly touted as an asset protection vehicle,
domestic trusts are generally inferior to foreign-situs asset
protection trusts because of legal distinctions between
domestic and foreign trust law as well as the practical
difficulties encountered in proceeding against a trust (and its
underlying assets) situated abroad.

il. Selected foreign asset protection jurisdictions will not honor
judgments rendered by courts in the United States, thereby
requiring a creditor to re-litigate its claims offshore. In
contrast, a U.S. court is required by the Full Faith and Credit
Clause of the United States Constitution to honor the validly
rendered judgments of its sister states (United States
Constitution, Article IV, Section 1).

iii. The Statute of Limitations for fraudulent conveyances in
selected foreign asset protection jurisdictions may be as
short as one year from transfer.

v. The standard of proof for a creditor on a fraudulent
conveyance claim in selected foreign asset protection
jurisdictions can be as high as "beyond a reasonable doubt"
(a standard normally used exclusively for criminal matters
in the United States).

The issue of which is better, domestic or offshore, should, therefore,

focus on a settlor's primary use of the structure as an estate planning,
rather than as an asset protection, vehicle.
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c. Considerations in Favor of Offshore

ii.

iil.

Statutory framework and case law in foreign jurisdiction
may provide greater certainty to the result of a settlor's
transfer (i.e. whether the transfer is a completed gift despite
the trustees' discretionary power to return the trust assets to
the settlor).

Cook Islands first enacted comprehensive asset protection
trust legislation in 1984.

Ten year fraudulent transfer statute under U.S. Bankruptcy
Code not likely enforceable.

d. Considerations in Favor of Domestic Trusts

ii.

1il.

1v.

© Gideon Rothschild 2019
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Although a properly structured foreign situs asset protection
trust should not be taxed any differently than a domestic trust
substantial reporting requirements are imposed on foreign
trusts with U.S. beneficiaries.

Many offshore asset protection trusts are designed with
either automatic or discretionary "flee" clauses to cause the
trust to "migrate" abroad when creditor problems arise. At
that point the trust will be deemed "foreign" under the IRC
and may become subject to additional tax reporting
requirements.

Prospective settlors of offshore asset protection trusts must
concern themselves with the economic stability and political
security of the jurisdiction whose laws they are entrusting
their assets to compared with the economic stability and
political security in the United States.

o Even offshore jurisdictions with extensive
histories of political and economic stability
may probably not provide the same level of
comfort as a domestic trust.

United States federal and state courts and the IRS may regard
domestic trusts as a more legitimate creditor protection and
estate planning device than offshore trusts.
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o A domestic court may resent transfers outside
of the jurisdiction of United States courts and
reason that there is no "legitimate" reason for
using an offshore trust (rather than a domestic
trust) other than thwarting the domestic legal
system. See e.g. In Re: Portnoy, 201 Bkrtcy
685 (S.D. N.Y.1996) and B.V. Brooks, 1998
Bankr. Lexis 60 (D.Conn.1998)

V. Domestic trusts should, both in its creation and in its
maintenance, be less expensive than an offshore asset
protection trust with comparable assets.

e. Considerations in Favor of Alaska/Nevada/South Dakota

1. Due to the carve-outs available to certain creditors under
the asset protection legislation of certain states
(i.e., Delaware's statute (see 1.5., supra)) there is a risk the
IRS may take the position that the trust property, being
subject to claims of creditors, even though restricted,
nonetheless renders the transfer incomplete for gift and
estate tax purposes.

© Gideon Rothschild 2019
All rights reserved.

Page 111 of 118



ii.

EXAMPLE

Dvynasty Trust

Initial Amount (Grantor 50 Years Old) $5.000,000
Value at Grantor’s Death( 25 Years) $27,137,160
Estate Tax @ 40% $0
27,137,160

Value at child’s Death — 50 Years 147,285,135
Estate Tax @ 40% 0

$147,285,135
Value at Grandchild’s Death — 75 Years $799,380,150

Estate Tax @ 40% $0
$799,380,150

*assumes 7% growth per year

© Gideon Rothschild 2019
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Outright Gift

$5.000,000
$27,137,160
-10,854.864
$16,282,296

88,371,065
-35,348.259
53,022,806

287,771,708
-115.111,083
172,666,625
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John Client
Manager

John Client
Investment Account

Mr. Client
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Trustee
Trust Protector
Mrs. Client Child Client
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ASSET PROTECTION AUDIT CHECKLIST

L. Determine Possible Sources of Liability
A. Professional Malpractice
B. General Torts (Auto accident, etc.)
C. Contract Claims
D. Creditor Exposure
E. Officer and Director Liability
F. Environmental Liability
G. Divorce
H. Forced Heirship (i.e., Right of Election)
L Political Threats
J. Economic Risks
K. Existing Lawsuits

II. Insurance Adequacy Analysis
A. Homeowners
B. Auto
C. Umbrella
D. Business Risks
E. Directors and Officers
F. Disability
G. Life

© Gideon Rothschild 2019
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III.  Maximization of Exemption Allowances

A. Does Client Participate In/Have Retirement Plans?
1. Determine Exempt Status

B. Is Homestead Exemption Available?
I. Ascertain How Title is Held

2. Consider Effects (Tax and Non-tax) of Changing Title

C. Determine Extent of Joint Ownership/Community Property

IV.  Review Estate Plan and Nature of Asset Holdings With View Towards Creditor

Protection
A. Does Client Expect Large Inheritance?

1. Ascertain Whether Outright or in Trust

B. Do Wills and Trusts Provide for Outright Distributions to Beneficiaries?

1. Consider Amending to Retain Assets in Trust
C. Business Activities

1. What Form of Entity is Utilized?

LLC Corp. Sole Proprietor
LLC L.P.

2. Is Client a General Partner?

3. Has Client Provided Guarantees?

4. Consider Reorganizing Holdings and Segregating Assets with Liability

Potential

© Gideon Rothschild 2019
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V. Prepare Solvency Analysis.

VI.  Consider/Discuss Following Techniques to Protect Wealth

A. Domestic Trusts

1. Non-Self-Settled

a.

.

f.

QPRT

CRT/CLT

QTIP

Discretionary

Power of Appointment

Sale to Grantor Trust

2. Self-Settled

m o o w

© Gideon Rothschild 2019
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Foreign Trusts

Swiss Annuities
Foreign Life Insurance

Limited Liability Entities
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ASSET PROTECTION —
SELECTED ISSUES
AND
PLANNING TECHNIQUES

Presented by:
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Candidates for Asset Protection Planning

* Professionals

* Officers and directors

* Fiduciaries

* Real estate owners with exposure to environmental claims

* Individuals exposed to lawsuits arising from claims alleging negligent acts, intentional torts
(discrimination, harassment, libel), or contractual claims

* As a pre-nuptial alternative
* Government expropriation

* Forced heirship



What is “Asset Protection Planning”

Asset Protection Planning involves the implementation of
advance planning techniques designed to protect a person from
the claims of his or her potential future creditors



Limitations on Asset Protection Planning

* A transfer of property in connection with planning to protect against either (i) existing creditors, or
(ii) anticipated future creditors, would likely constitute a "fraudulent transfer" (also now often
called a "voidable transaction" following the enactment in a number of states of the Uniform
Voidable Transactions Act)

* A fraudulent transfer/voidable transaction is essentially one of three types:
— Fraudulent transfer via intent
— Fraudulent transfer via insolvency

— Per se fraudulent transfer



Fraudulent Transfers/Voidable Transactions

 The law effectively prohibits transfers made in defraud of (certain) creditors
by providing that such transfers may be reversed and, therefore, rendered
ineffective to provide protection

* |n this regard, differentiate between:
— Existing creditors
— Anticipated future creditors
— Mere potential future creditors

— Being those nameless, faceless persons of whom no awareness exists
when the transfer is made



Additional Consequences of a Fraudulent Transfer

* As noted, a fraudulent transfer will be unwound and, therefore, ineffective
to protect against creditors

* |n addition, a fraudulent transfer:
— Is (at least arguably) unethical
— May potentially subject the transferor, and his advisors, to civil liability
— May potentially subject the transferor, and his advisors, to criminal
liability
— May result in denial of a Bankruptcy discharge — 11 U.S.C. § 544(b)



Poor-Man’s Asset Protection Planning

* Transfer assets to another (most commonly a spouse) under the idea that if you don’t own it, it

can’t be taken away from you

* The “cost” of this type of asset protection includes:

— Loss of use and enjoyment of the gifted property, including the income of and future gains
from the gifted property

— Loss of management and control over the gifted property

— An outright gift will subject the gifted property to the claims of the donee’s present and
future creditors.

— Depending upon the donee, potential gift tax consequences

— It’s just bad estate planning — portability notwithstanding



Tenancy By The Entirety

— A form of joint ownership between spouses recognized in slightly more than half of the
states (but not CT.)

— Generally limited to real property, but in some states can also be used with respect to
personal property

— Protection is based upon the fact that the creditor of one spouse, and only one spouse,
cannot foreclose against the property

— Upon the death of the debtor spouse, the non-debtor spouse will receive the property
free and clear of the creditor, but if the debtor spouse is the survivor, the creditor can
then exercise its’ rights against the property



Tenancy By Entireties Trusts

* A few states have enacted legislation providing protection for TBE property held in trust. These are
Delaware, Hawaii, lllinois, Indiana, Maryland, Missouri, Virginia and Wyoming
* Benefit is to provide same creditor protection for TBE property through a trust vehicle

* In some states the deceased spouse’s half is protected from the surviving spouse’s creditors. For
example, in Tennessee the separate creditors of the surviving spouse may reach trust assets only to
the extent that the surviving spouse remains a beneficiary of the trust and possesses a non-fiduciary

power to vest title to property in himself/herself individually.



Exemption Planning - Homestead

Forty-eight states, excluding only New Jersey and Pennsylvania, provide some exemption
from the claims of creditors for some portion or all of the value of a domiciliary debtor's
principal residence

In many states, the exemption is very limited (CT. = $75,000), but in six states there is an
"unlimited" homestead exemption

In some states, the exemption from creditors for a debtor's principal residence is
considered to be of such significance that it is protected by the state constitution. See,
e.g., Fla. Const. art. X, §4.

— Havoco of America, Ltd. v. Hill

Bankruptcy issues exist under Bankruptcy Code § § 522(0), (p) and (q)



Exemption Planning - Annuities

* Federal law (and that of many states) exempts payments made by reason of “iliness, disability,
death, age, or length of service,” but only if “reasonably necessary” for the support of the debtor
and his dependents

— This standard takes into account other income and exempt property, present and anticipated;
appropriate amount “...ought to be sufficient to sustain basic needs, not related to...former
status in society or the lifestyle to which [the debtor] is accustomed”

* But some states provide for an unlimited exemption for annuities

— “[P]roceeds of annuity contracts issued to citizens or residents of the state...shall not in any
case be liable to attachment, garnishment or legal process in favor of any creditor. Fla. Stat. §
222.14
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Limited Partnership/Limited Liability Company v. Corporation

* “Inside-out” Protection

— Piercing of the corporate veil?

— The failure of a limited liability company to observe formalities relating
to the exercise of its powers or management of its activities and affairs
is not a ground for imposing liability on a member or manager for a
debt, obligation, or other liability of the company. Revised Uniform

Limited Liability Company Law § 304(b)

e “Outside In” Protection?

12



Charging Order Protection:
Limited Partnerships and Limited Liability Companies

e ..acourt may enter a charging order...for the unsatisfied amount of the judgment. A charging
order constitutes a lien on a judgment debtor’s transferable interest and requires the limited
liability company to pay over to the person to which the charging order was issued any
distribution that would otherwise be paid to the judgment debtor. Revised Uniform Limited
Liability Company Act § 503(a)

— Upon a showing that distributions under a charging order will not pay the judgment debt
within a reasonable time, the court may foreclose the lien and order the sale of the
transferable interest. Revised Uniform Limited Liability Company Act § 503(c)
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Charging Order Protection

* A “charging order” is a court order that dictates that the LP or LLC must make distributions
that would normally be paid to the debtor to the creditor.

* BUT, court cannot mandate timing or amount of distributions.

* LLCs or LPs should be formed in states that provide for the charging order as exclusive
remedy. See, e.g., CT. §34-259b.

— See Prof. Carter G. Bishop’s Fifty State charts at:
http://ssrn.com/abstract=1565595 and
http://ssrn.com/abstract=1542244

— Connecticut provides for exclusive charging order remedy for single-member LLCs.
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Charging Order Protection — Other Issues

* A limited liability company may be formed...for any lawful business purpose or purposes... New
York Limited Liability Company Law § 201

* Single Member Limited Liability Company

— ...Because there are no other members in the LLC, the entire membership interest passed to the
bankruptcy estate and the trustee became a 'substituted member'. In re Ashley Albright

* Tax Effect of a Charging Order

— Argument that for income tax purposes a creditor is treated as a substituted limited partner and
must report distributive share

— However, “..to the extent...assignor retains residual rights...assignee may be said to lack
dominion and control over...assigned interest." GCM 36960
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Exemption Planning — Qualified Plans

If the retirement funds are in a retirement fund that has received a favorable determination
under section 7805 of the Internal Revenue Code of 1986, and that determination is in effect as
of the date of the filing of the petition..., those funds shall be presumed to be exempt from the

estate. 11 U.S.C. §§ 522(b)(3)(C), (b)(4)(A) and (d)(12)
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Exemption Planning — Individual Retirement Accounts

* An exemption exists for....[r]etirement funds...in a fund or account that is exempt from taxation

under section 401, 403, 408, 408A, 414, 457, or 501(a) of the Internal Revenue Code of 1986. 11
U.S.C. § 522(d)(12)

— ...aggregate value...exempted...without regard to...rollover contributions...and earnings thereon,
shall not exceed $1,000,000. 11 U.S.C. § 522(n)

» State exemptions for individual retirement accounts vary widely; contrast California and Connecticut
law in this regard:

— to the extent necessary...for the support of the judgment debtor when [he] retires...” California
Code of Civil Procedure § 704.115(e)

— ...any “interest in or amounts payable to a participant or beneficiary ...shall be exempt”... General
Statutes §52-321a.

17



Asset Protection for an Inherited IRA

According to the Supreme Court, an inherited IRA does not contain “retirement funds” that would be
exempt under Bankruptcy Code §§ 522(b)(3)(C) and (d)(12) since they are not segregated to meet the

needs of, nor distributed on the occasion of, any person's retirement. Clark, et ux. v. Rameker, Trustee,
etal

Cf. Connecticut General Statutes §52-321a.

A trust holding an inherited IRA for asset protection must qualify as a "see-through trust," if the

applicable distribution period for the benefits is to be the life expectancy of the trust’s oldest
beneficiary

— If the requirements of paragraph (b) of this A-5 are met, the beneficiaries of the trust (and not the
trust itself) will be treated as having been designated as beneficiaries of the employee under the
plan for purposes of determining the distribution period... Treas. Reg. § 1.401(a)(9)-4, A-5(a)
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Planning to Protect Inherited IRAs — Designate a trust
as the beneficiary

e “Conduit Trust”

— Advantage: beneficiary’s life expectancy used to determine amount and timing
of the mandatory distributions

— Disadvantage: distributions from the inherited IRA will no longer be protected
from creditors following their payment to the trust beneficiary

e Accumulation Trust
— Advantage: greater asset protection

— Disadvantage: all beneficiaries must be taken into consideration in calculating
mandatory required distributions (even if merely contingent, or permissible
appointees under a special power of appointment) and non-individual
beneficiaries (such as charities) may not be permissible beneficiaries (See Treas.
Reg. § 1.401(a)(9)-5 (Q-7 & A-7))
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Asset Protection for Third Party Beneficiaries

A trust created for another’s benefit is protected from creditors

— A beneficiary may not transfer an interest in a trust in violation of a valid spendthrift provision and,
except as otherwise provided in this [article], a creditor or assignee of the beneficiary may not reach
the interest or a distribution by the trustee before its receipt by the beneficiary. Uniform Trust Code §
502(c)

— Separately, a restriction on the transfer of a beneficial interest of the debtor in a trust that is
enforceable under applicable nonbankruptcy law is enforceable in a case under this title.
Bankruptcy Code § 541(c)(2)

— ..whether or not a trust contains a spendthrift provision, a creditor of a beneficiary may not compel a
distribution that is subject to the trustee’s discretion, even if...the discretion is expressed in the form

of a standard of distribution; or...the trustee has abused the discretion. Uniform Trust Code § 504(b)
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Third-Party Irrevocable Trusts

* Third-party trusts are irrevocable trusts in which the Grantor is not a beneficiary
* The $11.4 million gift tax exemption opens up huge opportunities

* Trust for Spouse - QTIP election

* Trust for Spouse and Descendants

* Trust for Descendants
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Discretionary Trust

* Discretionary Trusts are the most protective

— “Sole and absolute discretion”
— “Unreviewable by a court of law”
— Doesn’t have to rely on a spendthrift provision

— See Pfannenstiehl v. Pfannenstiehl, 88 Mass. App. Ct. 121, 37 N.E.3d 15
(2015), rev'd 2016 Mass. LEXIS 591; Ferri v. Powell-Ferri 317 Conn 223
(2015).
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Trust for Spouse and Descendants

* Settlor retains the power to fire and hire trustees
* Use a “floating spouse” provision
* Not self-settled
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Inter-vivos QTIP/Marital Trusts with special
power to donee spouse

* General rule: relation back doctrine applies
* The following states have enacted legislation to negate general rule

Arizona Ohio

Delaware Oregon

Florida South Carolina
Kentucky Tennessee
Maryland Texas
Michigan Virginia

N. Carolina Wyoming
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Other Non-Self Settled Trusts

* Power to add grantor given to third party
* Give beneficiary power to appoint to grantor
* Spousal Lifetime Access Trust with floating spouse provision

* Non-reciprocal trusts (but see A.R.S.§14-10505(E) which appears to
protect reciprocal trusts

* Add grantor as beneficiary after ten years

25



Asset Protection for the Settlor as Beneficiary

A trust created for one’s own benefit has not, historically, been creditor protected:

— A creditor or assignee of the settlor may reach the maximum amount that can be
distributed to or for the settlor’s benefit. Uniform Trust Code § 505(a)(2)

Today, however, nineteen states permit a trust created for one’s own benefit to avoid most, if not
all, claims of the settlor’s potential future creditors

26



Asset Protection Trust Jurisdictions

*Alaska *Missouri *Tennessee
*Connecticut *Nevada *Utah
*Delaware *New Hampshire *Virginia
*Hawaii *Ohio *West Virginia
*Indiana *Oklahoma *Wyoming
*Michigan *Rhode Island

*Mississippi *South Dakota
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Domestic APTs

* Advantages
— Settlor can be Beneficiary and Protector
— Statutory Protection from Creditors
— Will Substitute
— Protection for attorneys, advisors

— Settlor may retain income or principal under ascertainable
standard.

— Can be structured as either a completed or incomplete gift
* Disadvantages

— Subject to full faith and credit

— Statute of limitations open-ended for existing creditors

— Ten year statute of limitations in bankruptcy
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Connecticut Qualified Dispositions in Trust Act

* To be a “qualified disposition” the trust must be:

— lIrrevocable

— Have a “qualified trustee”

— Incorporate Connecticut law to govern validity, construction and administration
— Have a spendthrift clause

29



Connecticut Qualified Dispositions in Trust Act

The transferor can retain the following powers:

Power to veto distributions

Testamentary power of appointment

Power to remove a trustee or trust director and appoint a replacement

who is not related or subordinate.

Exception Creditors

Fraudulent transfer claims (4 year statute of limitations)
Child support obligations
Marital support obligations

Tort claims arising prior to the transfer to the trust
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Pre-Nuptial Planning

Self-settled spendthrift trusts can be used to protect against future former spouses:

— ...limitations on actions by creditors...shall not apply...[t]Jo any person to whom
the transferor is indebted on account of an agreement or order of
court...support or alimony in favor of such transferor's spouse, former spouse or
children, or for a division or distribution of property incident...to a separation or
divorce...Sec. 106 (1), P.L. 19-137 (Conn. 2019)

— However, a "spouse" includes...only persons to whom the transferor was
married at, or before, the time the qualified disposition is made.” Sec. 100,
P.L. 19-137 (Conn. 2019)
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Incomplete Gifts — What retained powers required?

* CCA 201208026 - Chief Counsel memo concludes transfer was a completed gift
notwithstanding Settlor’s retained testamentary power of appointment. To ensure
incomplete gift treatment settlor should retain either a lifetime limited power or a veto
power over distributions. Prior issued rulings and Treas. Reg. §25.2511-2(b) suggest
testamentary power is adequate.
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Completed Gift - PLR 200944002:

* Grantor proposed to create a trust for the benefit of himself, his wife, and his
descendants. Under the terms of the trust, the trustee could, but was not required to,
accumulate all income or pay income and/or corpus to one or more of the
beneficiaries, including the grantor.

* The IRS citing Rev. Rul. 2004-64: “...the trustee’s discretionary authority to distribute
income and/or principal to Grantor, does not, by itself, cause the Trust corpus to be
includible in Grantor’s gross estate under § 2036.”

* However, the IRS refused to rule whether the trustee’s discretion to distribute income
and principal to the settlor, when combined with other facts (such as, but not limited
to, an understanding or preexisting arrangement between Grantor and trustee
regarding the exercise of this discretion), would cause inclusion under § 2036.
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Foreign Trusts

* Advantages

Settlor can be Beneficiary and Protector

Statutory Protection from Creditors

Short Statute of Limitations Period

Standard of Proof to Succeed in Fraudulent Conveyance Action
U.S. Judgments not Recognized

Confidentiality

Grantor Trust - Tax Neutral during Grantor’s lifetime

Will Substitute
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Foreign Trusts (cont’d)

* Disadvantages
— Reporting Requirements
— U.S. Court Perception/Contempt
— Foreign Trustee Concerns
— Section 684
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Questions?

Gideon Rothschild J.D., CPA
Moses & Singer LLP

405 Lexington Avenue

New York, NY 10174
Telephone: 212.554.7806
grothschild@mosessinger.com
WWwWWw.mosessinger.com

Disclaimer

Viewing this PowerPoint or contacting Moses & Singer LLP does not create an attorney-client relationship. This PowerPoint is intended as a general
comment on certain recent developments in the law. It does not contain a complete legal analysis or constitute an opinion of Moses & Singer LLP or any
member of the firm on the legal issues herein described. This PowerPoint contains timely information that may eventually be modified or rendered incorrect
by future legislative or judicial developments. It is recommended that readers not rely on this general guide in structuring or analyzing individual transactions
or matters but that professional advice be sought in connection with any such transaction or matter.

Attorney Advertising

It is possible that under the laws, rules or regulations of certain jurisdictions, this may be construed as an advertisement or solicitation.
Copyright © 2019 Moses & Singer LLP All Rights Reserved
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