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Find tent cards

and markers

in the back row!
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Videoconference
Bingo!
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Mismatch Much?

5%

95%
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What Lawyers
(Say They) 

Read...

What Lawyers 
(Say They) 

Write
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Today’s Likely Agenda (1)

•  When Lawyers Write: What Can Go Wrong?

• “So Here’s the Situation...”: The Writing You Do Before You 
Start Writing

• Demystifying the Process: Four Essential Questions, and Two 
Key Factors

• “What's In? What's Out?” Complete v. Concise

• A Few More Words About Getting Started: Different Strokes 
for Different Folks
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Tomorrow’s Likely Agenda (2)

• “Where Do I Put It?” Help Them Early – and Often

• “How Do I Say It?” Going for Clarity

• “How Do I Say It?” The (Occasional) Value of Vagueness

• “How Do I Say It?” Going for Brevity

• “How Does It Come Across?” Tone & Voice
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More Effective Writing 
Makes More Effective Lawyers

Useful Strategies,
Crucial Details,

and Plenty of Practical Tips

Rick Horowitz
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“Useful”

•Better Insights

•New Approaches

•Greater Confidence

•Tools and Tips
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“Practical” (Or, “This Will Help Me How?”)

•More productive use of time.

•Better writing/editing decisions.

•Clearer, crisper...documents.

•Better understanding – when you want to be 
understood.

•More effective.

Bonus Benefit:

•Less likely to sound like pompous ass.
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When Lawyers Write:
What Can Go Wrong?
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Source: Wydick, Plain English for Lawyers

One Person’s List
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Really?
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Don’t Try This at Home!
(Or Even in the Office)

Rick’s Rules of the Road
for Less-than-Effective Legal Writing

Or, “A Few Common Lawyerly Assumptions
Worth a Second Look”
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“If I don’t use words like ‘herein,’ clients 
will think it could have been written by 
an intern, and they won’t want to pay 
the rates we’re charging them.”

A. Lawyer
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Mistakes

were

made.
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“The language of the law 
must not be foreign
to the ears of those
who are to obey it.”

Learned Hand
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“I hate writing,
I love having written.”

Dorothy Parker  
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The Questions…

What’s the most difficult part of the writing and editing process for you? 

(Note: “All of it” is not an acceptable answer – I need details!)

What part do you most enjoy?

How – if at all – have your writing and editing changed since you became 
an attorney?

What’s the most valuable writing/editing tip you’ve either received from 

someone else or discovered for yourself?
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“So Here’s the Situation...”:
The Writing You Do

Before You Start Writing
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Situational Writing!
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Think About It:
What “Writing Situations” Have You Faced?   

1.

2.

3.
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Demystifying the Process:
Four Essential Questions,

and Two Key Factors
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The Four Essential Questions

“What’s in?”

“What’s out?”

“Where do I put it?”

“How do I say it?”
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(Or Is It Five?)             

“What’s in?”

“What’s out?”

“Where do I put it?”

“How do I say it?”

“How does it come across?”
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Identifying Your Goal

What do you want them to know?

To think?

To feel?

To do?
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Backward Mapping:

“Begin with the end in mind.”
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“Would you tell me, please, which way I ought to 
go from here?”

“That depends a good deal on where you want to 
get to,” said the Cat.

“I don’t much care where – ” said Alice.

“Then it doesn’t matter which way you go,” said 
the Cat.

Lewis Carroll
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“If you want to sell what John Smith buys, you have to 
see the world through John Smith’s eyes.” 

(Folk Wisdom)
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Adjusting to Your Audience
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Understanding Your Readers

• Why does he need the information – and how will he use it?

• What does she already know?

• How much does he want to know?

• What language and organization will seem natural to her?

Adapted from Armstrong & Terrell, Thinking Like a Writer
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Meanwhile, Those Readers Are
Asking Themselves...

• Will she help me?

• Is it worth my time?

• Is he on the same planet?

Source: Armstrong & Terrell, Thinking Like a Writer
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Which One of These Works?
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More planning time = Less writing time.

Workshop Attendee
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Take Need
^ more planning time =  ^ less writing 

time.
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“What’s In?” “What’s Out?”
Complete v. Concise
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“Include this.

Include that, too.”

Rick’s Rules of the Road

for Less-than-Effective Legal Writing
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Complete v. Concise: The Eternal Struggle
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Complete v. Concise: 
The Struggle Continues
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“Care for an Argument?”

”Too many advocates treat the process of briefing as if 
they were a waiter at a cocktail party. They carry 
around a platter of hors d’oeuvres and ask judges or 
their readers if they’d like one.”

Source: Stark, Writing to Win: The Legal Writer
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“Regurgitating versus sifting.”

Source: Armstrong & Terrell, Thinking Like a Writer:

A Lawyer’s Guide to Effective Writing and Editing
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Situational Selecting

• Who’s receiving your document?
• What do they need to know now?
• How much time do they have?
• How much expertise do they have?
• How familiar with the case are they?
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A Few More
Words About

Getting Started...

(Different 
Strokes for 
Different 
Folks)
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Source: Armstrong & Terrell, 
Thinking Like a Writer
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“Start writing immediately!”

Rick’s Rules of the Road
for Less-than-Effective Legal Writing
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“Make sure you have the 
perfect opening sentence 
before you write another 

word.”

Rick’s Rules of the Road

for Less-than-Effective Legal Writing
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“Vomiting onto the screen.”

More People than You Might Expect
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FUD
First unacceptable draft
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Maybe the Best Writing Tip Ever!          

“First draft is crap. And that’s OK."

Faith Burns, CLE Attendee
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Source: Anne Lamott,
Bird by Bird
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Source:
The New York Times
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On Second Thought... 

“The editing process is your friend; sometimes it is 
great to get everything out and then read it through a 
second time and cut/re-word as necessary. I used to 
think this was the mark of someone who wasn’t a great 
writer; that you should be able to do it correctly the 
first time. This was so wrong.”

Tip from an Attendee Just Last Week!
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The Outline...

(or at least 
“An 

Outline...”)
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Unpleasant, She Says – but Effective  

“Outline! It sounds silly and I (still to this day) dislike 
outlining and much prefer to throw myself into the 
material, but I do see a higher-quality product when I 
spend the time to outline.”

Tip from a Recent Attendee    
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Source: Garner, Legal Writing in 
Plain English

The 
Whirlybird
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Mind Mapping

Source:TheSweetSetup.com
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Mind Mapping 
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“Always write the first part first, 
and the last part last.”

Rick’s Rules of the Road

for Less-than-Effective Legal Writing
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Getting Started: Take Some of the Pressure Off
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Getting You Over the Hump: A First-Draft Font?  
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And the Twittersphere Responds...
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It’s time for lunch.
“Drilling Down on the Details” 

starts at 1:30.
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“Where Do I Put It?” 
Help Them Early – and Often
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Source: Armstrong & Terrell, Thinking Like a WriterPage 77 of 202Not for Further Distribution



Are You Ready to Order?

“What information, sequenced and presented how, will 
be most helpful to you in accomplishing your goal?”

“What information, sequenced and presented how, will 
be most helpful to the person reading what you’re 
writing?”
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Organize This!

• Plum

• Orange

• Carrot

• Grapefruit

• Lime

• Broccoli

• Tomato

• Celery 

• Peach

• Lettuce

• Potato

• Grape

• String Bean

• Pea

• Squash

• Lemon

• Cantaloupe

• Apple

• Bacon

• Spinach

• Turnip

• Pear 

• Mango

• Onion
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ATFQ

Page 80 of 202Not for Further Distribution



ATFQ
Answer The Freaking Question
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Or Maybe This One is More Familiar...

BLUF
Bottom Line Up Front
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Which Facts         
Will Matter?

Motion to Suppress and
Exclude Evidence:

Unlawful Search and
Seizure Source: 

Armstrong & Terrell, 
Thinking Like a Writer
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Which Facts
Will Matter?
(This Might 

Help.)
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And Here’s 
Why.
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Let’s Look 
at This 
One...

Source: Armstrong & Terrell, 
Thinking Like a Writer
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...and Try
a Different  
Approach

Source:
Armstrong & Terrell, 

Thinking Like a Writer
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If Your Memo Could be Titled
“A History of My Research and Thinking...”?

Bad idea.
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Even in Contracts! 
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“If you understand the flow

of your argument,

so will they.”

Rick’s Rules of the Road
for Less-than-Effective Legal Writing
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The Distinction between Logic and Coherence

“Even if your materials are organized logically, you still have to 
make that logic clear to your readers at every step, not just in 
retrospect.”

Source: Armstrong & Terrell, Thinking Like a Writer

Page 96 of 202Not for Further Distribution



Sympathyville   2
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Dubious Claim
Ahead
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STEEP LEARNING CURVE
NEXT 5 PGS.
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“For maximum impact,

be sure to organize your facts 

chronologically. (And start at 

the very, very beginning.)”

Rick’s Rules of the Road

for Less-than-Effective Legal Writing
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What Goes Next? (Maybe Not What You Think.)

Source: Stark, Writing to Win: The Legal Writer Page 101 of 202Not for Further Distribution



More Than Chronology: A Story 

Source: Armstrong & Terrell: Thinking Like a Writer:
A Lawyer's Guide to Effective Writing and Editing Page 102 of 202Not for Further Distribution



Which Facts? Presented How?

Page 103 of 202Not for Further Distribution



Which Facts? Presented How? (2)
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Which Facts? Presented How? (2 cont’d.)

Source: Armstrong & Terrell, Thinking Like a Writer:
A Lawyer’s Guide to Effective Writing and Editing
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Building Your Story: 
Seven Techniques for Drafting Facts

Source: Guberman, Point MadePage 106 of 202Not for Further Distribution



“How Do I Say It?”
Going for Clarity
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“Whenever possible,

wow them with legal jargon 

and technical language.” 

Rick’s Rules of the Road

for Less-than-Effective Legal Writing

Page 108 of 202Not for Further Distribution



Clarity: One Definition

Writing so that intended readers can…

1. Easily and quickly find what they need.

2. Understand what they find.

3. Act appropriately on that understanding.

Source: Center for Plain Language
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You Try It:
Your Favorite Linguistic Outrages Here...

1.

2.

3.

4.
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Dost Thou Speakest Thus?
• “Witnesseth…”

• “Now, Therefore…”

• “In Witness Whereof…”

• “Know all men by these presents…”

• “In consideration of the covenants and conditions 
stated herein…”
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SIMPLY OVERCOME NONPRODUCTIVE HESITANCY,

AND PROCEED WITH ACTIONS

PREVIOUSLY CONTEMPLATED.

“If Nike Had
More 

Lawyers...”
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You Try It: Dump the Jargon!  
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Dump the Jargon! (cont’d.)
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Call it “Garner’s Paradox”...

“One of the great paradoxes of writing is that writers fear simplicity –
even sophisticated simplicity – because they fear being thought simple-
minded; yet no better means exists to impress your reader with real 
intelligence than achieving simplicity.”

Source: Garner, The Winning Brief  
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Prefer
Peppier
Prepositions 3
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“We talked briefly about this in your 
class last week. The attorney in 
question would not sign settlements 
without ‘witnesseth.’ Even if I was 
prepared to accept the terms,
I always used to send them back with 
that word struck. He always returned 
them with the change rejected. ”

CLE Attendee
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Welcome to Now        

"Like letters and contracts, complaints tend to be a 
repository of ancient prose. Write these documents in 
twenty-first-century style. This is, after all, the century in 
which you are filing your complaint.”

Source: Stark, Writing to Win: The Legal Writer
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Other Fields, Other “Secret Handshakes”   

Source: The New York TimesPage 121 of 202Not for Further Distribution



This Time, You’re the Customer!
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He Calls it “Cognitive Ease.” You Can Call It...

Source: Kahneman, 
Thinking, Fast and Slow
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WHY ARE YOU SHOUTING? 

Source: Kuney, The Elements
of Contract Drafting
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“Technically Speaking...”  

Source: Kimble, 
Writing for Dollars, 
Writing to Please
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Two Versions: Regulations  

Source: Title 47, CFR
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Two Versions: A Services Contract  

Source: Kimble, Writing for Dollars, Writing to Please Page 128 of 202Not for Further Distribution



Is There a Clearer Way?          
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Yup.        

Source: Garner, 
Legal Writing in 
Plain English
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Your Tiny Club…

“(W)hen you enter graduate school you enter into a tiny 
clique, a sub-sub-sub-set of your discipline. Your estimate of 
the breadth of the knowledge of the people you are writing 
for gets radically miscalibrated. Highly idiosyncratic ideas are 
discussed as if they are common knowledge, and you lose the 
sense of how tiny a club you have joined. And you’re in terror 
of being judged naive and unprepared, and so you signal in 
your writing that you’re a member of this esoteric club.”

Steven Pinker
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“I guess for the public it’s nice…”

CLE Attendee
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It’s not “dumbing down.”

It’s “clearing up.”
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“How Do I Say It?”
The (Occasional) Value of 

Vagueness
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“The passive voice

should never be used.”

Rick’s Rules of the Road

for Less-than-Effective Legal Writing
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VW Engineers Wanted O.K. From the Top
for Emissions Fraud, Documents Show

…

“An internal summary of the meeting, reviewed by 
The Times, said, ‘The situation regarding technology 
was acknowledged, and the implementation of the 
presented measures was confirmed.’”
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Five Reasons to Consider a Passive Construction
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Source: The Economist
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You Try It: Unnecessary Passives to be Eliminated

Source: Wydick, Plain English
for Lawyers
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“The deliberate creation of conscious 
ambiguity…”

Paul Z., Longtime Attorney
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Obfuscation Has Its Place. 
(But Not Every Place.)
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Source: Someone on the web
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“How Do I Say It?”
Going for Brevity
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“The longer the sentence,

the more useful

the information.”

Rick’s Rules of the Road

for Less-than-Effective Legal Writing
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Word Counts?

I can give you ten words that move like this.

An alternative approach abides by identical 
restrictions, yet resonates differently.
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“When I finish writing something 
and I’m really pleased with it, I 
know I’ve written too much for my 
non-lawyer audience.”

CLE Attendee
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Details: Necessary or Un-?   
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Details: Have You Given Up Anything Important? 
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You’re Dating Yourself...

Source: Garner, “The Winning Brief”Page 150 of 202Not for Further Distribution



Not Any More.

Source: Garner, The Winning Brief
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“Better 1? Or 2?”

Source: Trudeau, The Public Speaks: An Empirical Study of Legal Communication (2012)
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A “Most Valuable Writing/Editing Tip”

“Take the time to make it shorter.”

Someone in This Very Class!
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You Try It: Do You Need All 84 of These Words?
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Do You Really Need
All 84 of These Words? (No.)   

Source: Armstrong & Terrell, Thinking Like a WriterPage 155 of 202Not for Further Distribution



Speaking of Which... 

Most Difficult Part of the Writing Process:

“Eliminating needless words and being as succinct 
as possible.”
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Speaking of Which...

Most Difficult Part of the Writing Process:

“Eliminating needless words.”
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Not This, But This: Trimming the Fat     

Source: Garner, The Winning Brief
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Not This, But This: Trimming More Fat!

Source: Garner, The Winning Brief
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You Try It: Stop Clearing Your Throat

Source: Garner, The Winning Brief
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How About This? (Instead of 39 words, 21.)
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You Try It: “Working” Words v. “Connecting” Words  

Adapted from Wydick, Plain English for LawyersPage 162 of 202Not for Further Distribution



And This One...

Adapted from  Source: Wydick, Plain English for Lawyers
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Source:
The New York Times
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You Try It: Verbs Over Nouns

Source: Garner,
Legal Writing 
in Plain English
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“How Does It Come Across?”
Tone & Voice
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“Above all, make sure you 
always ‘sound like a 

lawyer.’”

Rick’s Rules of the Road

for Less-than-Effective Legal Writing

Page 168 of 202Not for Further Distribution



Think About It: What Makes You Sound Like You?

1.

2.

3.

4.

5.
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“Lawyer, Communicating…”
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M-M-M-My Persona

“Your persona should be credible and 
professionally engaging....This truth terrifies 
many legal writers, especially more junior ones 
justifiably nervous about their position in the 
profession’s food chain.”

Source: Armstrong & Terrell, Thinking Like a Writer: 
A Lawyer’s Guide to Effective Writing and Editing  Page 171 of 202Not for Further Distribution



One More Time: Understanding Your Readers

• Why does he need the information – and how will he use it?

• What does she already know?

• How much does he want to know?

• What language and organization will seem natural to her?

Adapted from Armstrong & Terrell, Thinking Like a Writer
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Meanwhile, Those Readers Are
Asking Themselves…

• Will you help me?

• Will you use my time efficiently?

• Are we from the same planet?

Source: Armstrong & Terrell, Thinking Like a Writer  
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“If I don’t use words like ‘herein,’ clients will 
think it could have been written by an 
intern, and they won’t want to pay the rates 
we’re charging them.”

A. Lawyer
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“I have never yet met a client who has 
said, ‘Please write me a letter I don’t 
understand because then I will think that 
you are smarter.’”

A. Nother Lawyer
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You Get to Choose...

“Between the extremes of pomposity and slanginess, you have a range 
of choices about how formal you want your prose to be. Your choice 
will vary – or should – from document to document and audience to 
audience.” 

Source: Armstrong & Terrell, Thinking Like a Writer: 

(Emphasis added)
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Dial it Up, Dial it Down         

There’s plenty of room between

“Comes now...”

and “Yo, it’s Sarah...”
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Instant Survey:

Are you a “So…”
or a “Therefore…?

Are you an “And…”
or a “Moreover…”
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New to You – Yet Strangely Familiar...
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Four score and seven years ago, our 
fathers brought forth on this continent, a 
new nation, conceived in Liberty, and 
dedicated to the proposition that all men 
are created equal….
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Person to Person: The Second Person

Source: Guberman, Point MadePage 185 of 202Not for Further Distribution



Something in this Paragraph is Not Illegal…
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Yet the World Keeps Spinning. (Doesn’t It?)
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“We use contractions – but we’re a 
non-profit.”

CLE Attendee
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“How Does It Come Across?”
Catching Those Errors
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Who Cares?

“On the face of it, my zero-tolerance approach to grammar errors 
might seem a little unfair. After all, grammar has nothing to do with job 
performance, or creativity, or intelligence, right?

“Wrong. If it takes someone more than 20 years to notice how to 
properly use ‘it’s,’ then that’s not a learning curve I’m comfortable 
with.”

Kyle Wiens, CEO
“I Won’t Hire People Who Use
Bad Grammar. Here’s Why.”
Harvard Business Review
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“When you know your stuff,

why bother with proorfeading?”

Rick’s Rules of the Road

for Less-than-Effective Legal Writing
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Helpful Resources for Effective Legal Writing

• Armstrong & Terrell, Thinking Like a Writer: A Lawyer’s Guide to Effective Writing and Editing (Third Edition)

• Asprey, Plain Language for Lawyers (4th Edition)

• Beazley and Smith, Legal Writing for Legal Readers

• Butterick, Typography for Lawyers: Essential Tools for Polished & Persuasive Documents

• Evans, Do I Make Myself Clear? Why Writing Well Matters

• Garner, HBR Guide to Better Business Writing

• Garner, Legal Writing in Plain English: A Text with Exercises (Second Edition)

• Garner, The Redbook: A Manual on Legal Style (Third Edition)

• Guberman, Point Made (Second Edition)

• Horowitz, Rick’s Tips [Prime Prose Handouts]

• Kimble, Lifting the Fog of Legalese: Essays on Plain Language

• Kimble, Writing for Dollars, Writing to Please: The Case for Plain Language in Business, Government,

and Law
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• Kolin, Successful Writing at Work (Eleventh Edition)

• Krumm, Cooney, Looper, A Transactional Matter: A Guide to Business Lawyering

• Kuney, The Elements of Contract Drafting (Fourth Edition)

• Markel, Practical Strategies for Technical Communication (Second Edition)

• Markel, Technical Communication (Eleventh Edition)

• McPhee, Draft No. 4: On the Writing Process

• McCulloch, Because Internet: Understanding the New Rules of Language

• Neumann, Transactional Lawyering Skills

• Painter, The Legal Writer: 40 Rules for the Art of Legal Writing

• Stark, Writing to Win: The Legal Writer

• Wydick, Plain English for Lawyers (Fifth Edition)

• [Video:] Univ. of Virginia School of Law, "Strategies for Appellate Brief Writing”

https://www.yout1u17be.com/watch?v=2g0zkjcKOcA

And More Resources
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