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Find tent cards
and markers
In the back row!
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Videoconference
Bingo!
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Mismatch Much?

5%

95%
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What Lawyers
(Say They)
Read...

Even fewer writers would admit to a lack of skill. In fact,
though, judges do not give high marks to the briefs they read,
briefs that prompt a “strong, recurring, and unmistakable cry
for conciseness and clanity.™™ Lawyers themselves estimate
that only 5% of the documents they read are well drafted
(although, in a triumph of self-deception, 95% of them would
claim 1o produce high-quality documents).*” Of course, the
only remedy for lack of skill is education and training — in
the schools and afterward, throughout a writer’s professional
life. Otherwise, we may never see and guard against the flaws

'* Benson, supra n, 1, at 571,

" See Knstin K. Robbins, The Inude Scoop: What Federal fudges Really
Think Abowt the Way Lawyers Write, 8 Legal Writing: ]. Legal Wniting
[nst. 257, 268, 276, 279 (2002) (reporting that only 23% of 355 judges
surveyed rated the analysis in briefs as very good or excellent, only
11% gave that rating to the writing style, and only 19% said the bricfs
were usually concise).

“ Bryan A. Garner, President’s Letzer, The Scrivener (newsletter of
Scribes — American Socicty of Legal Writers) 1, 3 (Winter 1998)
(reporung on Garner's survey of lawyers at his seminars); see also Carl
Felsenfeld, The Plain English Movement in the United States, 6
Canadian Business L.J. 408, 413 (1981-1982) (*Lawyers have two
common failings. One is that they do not write well and the other is
that they think they do.”).
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What Lawyers
(Say They)
Write
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Today’s Likely Agenda (1)

e When Lawyers Write: What Can Go Wrong?

* “So Here’s the Situation...”: The Writing You Do Before You
Start Writing

* Demystifying the Process: Four Essential Questions, and Two
Key Factors

e “What's In? What's Out?” Complete v. Concise

* A Few More Words About Getting Started: Different Strokes
for Different Folks
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Tomorrow’s Likely Agenda (2)

* “Where Do | Put It?” Help Them Early —and Often
* “How Do | Say I1t?” Going for Clarity

(o

(o

(o

ow Do | Say It?” The (Occasional) Value of Vagueness
ow Do | Say It?” Going for Brevity
ow Does It Come Across?” Tone & Voice
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More Effective Writing
Makes More Effective Lawyers

Useful Strategies,
Crucial Details,
and Plenty of Practical Tips

Rick Horowitz
Discussion Leader
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(

*Better Insights
*New Approaches

* Greater Confidence
*Tools and Tips

‘Useful”
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“Practical” (Or, “This Will Help Me How?")

* More productive use of time.
* Better writing/editing decisions.
*Clearer, crisper...documents.

* Better understanding — when you want to be
understood.

* More effective.
Bonus Benefit:
*|ess likely to sound like pompous ass.
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When Lawyers Write:
What Can Go Wrong?
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One Person’s List

Source: Wydick, Plain English for Lawyers
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Really?

“Any person who, by means of any machine, instrument, or contrivance, or
in any manner, intentionally taps, or makes any unauthorized connection,
whether physically, electrically, acoustically, inductively, or otherwise, with
any telegraph or telephone wire, line, cable, or instrument of any internal
telephonic communications systems, or who willfully and without consent
of all parties to the communication, or in any unauthorized manner, reads,
or attempts to read, or to learn the contents or meaning of any message,
report, or communication while the same is in transit or passing over any
such wire, line or cable, or is being sent from or received at any place
within this state, or who uses, or attempts to use, in any manner, or for any
purpose, or to communicate in any way, any information so obtained, or
who aids, agrees with, employs, or conspires with any person or persons
to unlawfully do, or permit, or cause to be done any of the acts or things
mentioned above in this section, is punishable by a fine not exceeding

two thousand five hundred dollars ($2,500), or by imprisonment in the
county jail not exceeding one year, or by imprisonment in the state prison
not exceeding three years, or by both such fine and imprisonment in the
county jail or in the state prison.”

California Penal Code §631(a)
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Don’t Try This at Home!
(Or Even 1n the Office)

Rick’s Rs of the Road



“If | don’t use words like ‘herein,’ clients
will think it could have been written by
an intern, and they won’t want to pay
the rates we’re charging them.”

A. Lawyer
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Mistakes
were
made.
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“The language of the law
must not be foreign
to the ears of those
who are to obey it.”

Learned Hand
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“I hate writing,
| love having written.”

Dorothy Parker
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The Questions...

What’s the most difficult part of the writing and editing process for you?
(Note: “All of it” is not an acceptable answer — | need details!)

What part do you most enjoy?

How - if at all — have your writing and editing changed since you became
an attorney?

What’s the most valuable writing/editing tip you’ve either received from
someone else or discovered for yourself?
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“So Here’s the Situation...”:
The Writing You Do
Before You Start Writing
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Situational Writing!
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Think About It:
What “Writing Situations” Have You Faced?
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Demystifying the Process:
Four Essential Questions,
and Two Key Factors

Not for Further Distribution



The Four Essential Questions

“What's in?”
“What’s out?”
“Where do | put it?”

“How do | say it?”
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(Or Is It Five?)
“What’s in?”
“What’s out?”
“Where do | put it?”
“How do | say it?”

“How does it come across?”
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|[dentitying Your Goal

What do you want them to know?
To think?
To feel?

To do?
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Backward Mapping:

“Begin with the end in mind.”
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“Would you tell me, please, which way I ought to
go from here?”

“That depends a good deal on where you want to
get to,” said the Cat.

“T don’t much care where - ” said Alice.

“Then it doesn’t matter which way you go,” said
the Cat.

Lewis Carroll
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“If you want to sell what John Smith buys, you have to
see the world through John Smith’s eyes.”

(Folk Wisdom)
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Adjusting to Your Audience
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Understanding Your Readers

 Why does he need the information —and how will he use it?
* What does she already know?

* How much does he want to know?

* What language and organization will seem natural to her?

Adapted from Armstrong & Terrell, Thinking Like a Writer
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Meanwhile, Those Readers Are
Asking Themselves...

* Will she help me?
* Is it worth my time?
* |s he on the same planet?

Source: Armstrong & Terrell, Thinking Like a Writer
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Which One of These Works?
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More planning time = Less writing time.

Workshop Attendee
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Take Need

A more planning time = * less writing
time.
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“What’s In?” “What’s Out?”
Complete v. Concise
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Complete v. Concise: The Eternal Struggle

The most difficult part of the writing/editing process is . ..

. “Including the appropriate amount of detail for my analysis.”

. “Being concise, while providing enough details.”

. “Being concise but complete.”

. “Trying to be concise while at the same time including all of the relevant facts/

details/argument—especially when up against a word limit.”

. “The most difficult part for me is streamlining my work. It's hard to give up details
or elements of reasoning that add context or depth.”
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Complete v. Concise:
The Struggle Continues

‘| often write draft briefs, complaints, etc. to be reviewed by senior attorneys.

In drafting, | try to be over-inclusive. In that way, | allow the senior attorneys to
simply delete/simplify rather than add. (| will often include comments indicating
that certain arguments may not be necessary, etc.) While | think this makes the
senior attorney’s job easier, sometimes it seems to backfire, e.g., giving the
appearance that | can't prioritize issues. | find this line hard to draw.”

“Knowing when to stop researching and start writing. Not getting pulled down
research rabbit holes when I'm unhappy with my writing product.”

‘| often buried myself with tons of information and did not know when to start
writing; | did not feel confident enough to start writing.”
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“Care for an Argument?”

”Too many advocates treat the process of briefing as if
they were a waiter at a cocktail party. They carry
around a platter of hors d’'oeuvres and ask judges or
their readers if they’'d like one.”

Source: Stark, Writing to Win: The Legal Writer
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“Nothing is less real
than realism. Details
are confusing. It is
only by selection, by
elimination, by emphasis
that we get at the real
meaning of things.”

Georgia O’Keeffe
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“Regurgitating versus sifting.”

Source: Armstrong & Terrell, Thinking Like a Writer:

A Lawyer’s Guide to Effective Writing and Editing
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Situational Selecting

* Who's receiving your document?

* What do they need to know now?

* How much time do they have?

* How much expertise do they have?
* How familiar with the case are they?
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A Few More

Words About
Getting Started...

(Different
Strokes for
Different
Folks)
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Source: Armstrong & Terrell,
Thinking Like a Writer
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“Start writing immediately!”
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“Make sure you have the
perfect opening sentence

Y1) €6 B A = ATV ) E




“Vomiting onto the screen.”

More People than You Might Expect
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rUD

First unacceptable draft



Maybe the Best Writing Tip Ever!

“First draft is crap. And that’s OK."

Faith Burns, CLE Attendee
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Source: Anne Lamott,
Bird by Bird
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Source:
The New York Times
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On Second Thought...

“The editing process is your friend; sometimes it is
great to get everything out and then read it through a
second time and cut/re-word as necessary. | used to
think this was the mark of someone who wasn’t a great
writer; that you should be able to do it correctly the
first time. This was so wrong.”

Tip from an Attendee Just Last Week!

Not for Further Distribution
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The Outline...

(or at least
IIAn
Outline...”)

118

Introduction

A. Overview of the issue you are examining

B. Overview of what your paper will cover, and how this will be accomplished

o Thesis statement

The Issue

A. History behind the issue

B. Challenge posed by the issue

C How the issue impacts society in general

D. Possible solutions to resolve the issue that occurred to you before conducting your

rescarch

Literature Review

A.

Theoretical/Exploratory literature (journal articles, textbooks)

L. Overview/summary of each theory and/or explanation
2. Relevance of each theory/explanation to the issue
4 Application and utility of theoretical/exploratory findings to the issue

Empirical literature (journal articles) - For each study:
Overview of the empirical study
Summary of methodology
Summary of the relevant/key findings related to the issue
Critique of the study
a. Was it well thought out and designed?
b. Were seemingly appropriate methods utilized?
c. Were the findings applicable to your thesis?
1) If so, how?
2) If not, why?

S WN -

Summary
I Cohesive summary of all relevant findings, theoretical, exploratory, and
empirical
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Unpleasant, She Says — but Effective

“Outline! It sounds silly and | (still to this day) dislike
outlining and much prefer to throw myself into the
material, but | do see a higher-quality product when |
spend the time to outline.”

Tip from a Recent Attendee
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The
Whirlybird

Source: Garner, Legal Writing in
Plain English
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Mind Mapping

Source:TheSweetSetup.com
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Mind Mapping
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“Always write the first part first,

bb/
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Getting Started: Take Some of the Pressure Off

Joe doesn’t want us to pay too
much attention to the content
yvet.

This 1s how he does it.
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Getting You Over the Hump: A First-Draft Font?
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And the Twittersphere Responds...
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It’s time for lunch.
“Drilling Down on the Details”
starts at 1:30.
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“Where Do | Put It?”
Help Them Early — and Often
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First Things First.

Before:

Dear Jane:

As you requested, we have prepared

your deed. It is now ready for signature.
After it is signed, stamped and sealed, it
should be returned to our office.

Your signature must be given in the
presence of a notary public and a
witness. Neither the witness nor the
notary can be your kin and both must be
over 18 years of age.

Please sign the enclosed deed exactly
as your name is printed.

After:

Dear Jane:

As you requested, I have prepared
your deed in the form we discussed last
month. It is now ready for your
signature.

Please sign the deed exactly as your
name is printed. You must sign it in the
presence of a notary public and a
witness. Both must be over 18 and
unrelated to you.

After the deed is signed and the
notary has stamped and sealed it, please
return it to our office by hand or by
certified mail, return receipt requested.

. Fu%geurr&gt.rié im‘strong & Terrell, Thinking Like a erterpage T o 20



Are You Ready to Order?

“What information, sequenced and presented how, will
be most helpful to you in accomplishing your goal?”

“What information, sequenced and presented how, will
be most helpful to the person reading what you’re
writing?”

Not for Further Distribution



Organize This!

* Plum * Peach e Cantaloupe
* Orange * Lettuce * Apple

* Carrot * Potato * Bacon

* Grapefruit * Grape e Spinach

* Lime * String Bean * Turnip

* Broccoli * Pea * Pear

* Tomato e Squash * Mango

* Celery e Lemon * Onion
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ATFQ
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ATFQ

Answer The Freaking Question
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Or Maybe This One is More Familiar...

BLUF

Bottom Line Up Front
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Dpinion | The Whistle-Blower Knows How 10 Write - The New York... ©  httpsi//www.nytimes com/201 9092 7/opinion/whistieblower-compla...,

= Ehe New Hork Times

The Whistle-Blower
Knows How to Write

His complaint offers lessons on how to make a point.

By Jane Rosenzwelg
Ms. Rosearweig is the drector of the Writing Center at Harvard

Sept. 27,2019

I can't tell you what'’s going to happen to his blockbuster complaint about the president’s behavior,
but I can tell you that the whistle-blower’s college writing instructor would be very proud of him.

As a writing instructor myself for 20 years, I look at the complaint and see a model of clear writing
that offers important lessons for aspiring writers. Here are a few:

The whistle-blower gets right to the point.

We know right away what his purpose is and why we should care. He wastes no time on background
or pleasantries before stating that he is writing to report “an ‘urgent’ concern.” And then he
immediately states it:

“In the course of my official duties, I have received information from multiple U.S. Government
officials that the President of the United States is using the power of his office to solicit interference
from a foreign country in the 2020 U.S. election.”

The whistle-blower uses subheadings to make sure we can connect the dots.

Most subheadings don’t do much to enhance a document. The whistle-blower’s subheadings do what
the best subheadings do: They structure the complaint and provide a clear outline of what the
document contains:

I. The 25 July Presidential phone call

IL. Efforts to restrict access to records related to the call

I11. Ongoing concerns

IV. Circumstances leading up to the 25 July Presidential phone call

The bonus of good subheadings is that they serve as a guide for writing the rest of the document.
Even if you're writing something less formal, you can use subheadings to organize your document
and then remove them before you share it.

1I/18/19, 10:58 AM
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Dpinion 1 The Whistie-Blower Knows How to Write - The New York... https:/iwww.nytimes com/20190927/opinion/whistieblower-compla..,

The whistle-blower gets an A for his topic sentences.

Strong persuasive or expository writing features topic sentences that tell the reader what to focus on.
You can see the benefit of a good topic sentence in this paragraph from the complaint:

“Multiple White House officials with direct knowledge of the call informed me that, after an initial

exchange of pleasantries, the president used the remainder of the call to advance his personal
interests...."”

The perfect gift for everyone on your fist.
Gift subscriptions to The Times. Starting at $25,

With that first sentence, we know that this is going to be a paragraph about how the president used
the phone call. And indeed, the sentences that follow flesh out that picture.

The whistle-blower uses active verbs.

Among other revelations in the complaint, we learn that “the president also praised Ukraine’s
prosecutor general, Mr. Yuriy Lutsenko” and that “senior White House officials had intervened to
‘lock down' all records of the phone call.”

Contrast that with versions of those sentences that he could have written, which might read like this:
“Ukraine’s Prosecutor General was praised” or “all records of the phone call were locked down.”

Passive constructions leave us hanging about who did what, which can be useful if you're trying to
deflect responsibility for something. But if you want to keep your reader focused on who is
accountable for what, tell them by making sure your sentences feature real people performing
actions.

Every semester, I encounter students who tell me variously that they hate writing, that they'd rather
not write, that for the careers they aspire to they won't need to write, I explain that no matter what
careers they choose, they will have to write — reports, strategic plans, proposais and, if nothing else,
many, many emails.

But I also tell them that learning to write matters because some day they may have something to say
that really matters to them and possibly to the world — and they will want to convey it when the
moment arrives in writing that's clear and concise.

May they never have to blow the whistle. But in case they do, by studying the whistle-blower's
complaint, they'll be a bit more prepared to write their own.

Jarv Rosenzweig is the director of the Harvard College Writing Center.

The Times is committed to publishing & diversity of letters to the editor. We'd ¥ke to hear what you think about this or any of our
articles. Here are some  tips. And heve's our emall;  letters@anytimes.com .

Follow The New York Times Opinion sectionon  Facebook , Twitter (@NYTopinien) and Instagram .

HIR/19, 10:58 AM
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Which Facts
Will Matter?

Motion to Suppress and
Exclude Evidence:
Unlawful Search and
Seizure

Not for Further Distribution

Source:
Armstrong & Terrell,
Thinking Like a Writer
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Which Facts

Will Matter?

(This Might
Help.)
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And Here’s
Why.
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Let’s Look
at This
One...

Source: Armstrong & Terrell,
Thinking Like a Writer
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...and Try
a Different
Approach

Source:
Armstrong & Terrell,
Thinking Like a Writer
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It Your Memo Could be Titlec
“A History of My Research and Thinking...”?

Bad idea.

Not for Further Distribution
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- A —

(B) a reasonable profit allowance for the selling effort. The aggregate appraised
value thus determined shall be submitted for approval to the Buyer, and shall be
the tentative purchase price of the Inventories. The Buyer’s approval of such ten-
tative purchase price of Inventories shall be a condition precedent to the obliga-
tion of the Buyer to close. At the Closing, Buyer shall pay to the Company an
amount equal to eighty percent (80%) of such tentative purchase price. Within
forty-five (45) days subsequent to the Closing, the Buyer’s independent auditors
shall establish a final purchase price for the Inventories in the same manner and
with the same standards of valuation as was used for fixing the tentative pur-
chase price of the Inventories. The final purchase price of the Inventories thus
established shall be binding on the Buyer and the Company. From such final pur-
chase price, the tentative purchase price of the Inventories paid to the Company
at the Closing shall be deducted, and the balance then paid to the Company (or
the credit refunded to the Buyer) within ten (10) business days after determina-
tion of such final purchase price. In connection with the transfer of the Invento-
ries, the Company shall cease, at the close of the day prior to the Closing, all
packaging and shipping, and cease, as at the close of said day, preparing, mixing
or otherwise dealing with the Company’s raw materials transferred hereby until
the Buyer shall have inspected the inventory of raw materials.

Not for Further Distribution
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Even in Contracts!
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“If youunderstand the tlow

ol your argument,




The Distinction between Logic and Coherence

“Even if your materials are organized logically, you still have to
make that logic clear to your readers at every step, not just in
retrospect.”

Source: Armstrong & Terrell, Thinking Like a Writer
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STEEP LEARNING CURVE
NEXT 5 PGS.
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“For maximum mmpact,

be sure to organize vour facts




What Goes Next? (Maybe Not What You Think.)

Not for FEercestitaiok, Writing to Win: The Legal Writer



More Than Chronology: A Story

Watch a good trial lawyer in a courtroom, and you see a master storyteller at
work. Trial lawyers understand that their most powerful weapon is not the “evi-
dence,” in and of itself. It is their ability to organize testimony and exhibits into
a credible, compelling story. If they lack that skill, the evidence remains just a
mass of data, sometimes persuasive, occasionally memorable, but never a com-
pelling reason for the arbiter to come down on one side of the case rather than
the other. If they master the skill, on the other hand, they can make the evidence
cohere in a way that gives it larger meaning. Now, it leads us to infer motive, to
judge the parties” behavior, to understand the consequences of their acts, and to
empathize with or distance ourselves from them.

But take lawyers out of the courtroom and put them in front of a word pro-
cessor or dictaphone and, all too often, something goes terribly wrong. The sto-
ryteller disappears, and confusion and boredom ensue. The fact section of the
brief or memorandum of law becomes an agglomeration of data that is not just
unpersuasive, but downright painful to read. True, it is seldom pure chaos,
because the writer usually seizes onto chronology as a drowning person onto a
life preserver. But a chronology is not a story. Nor can you turn it into one by
“spinning” or characterizing the facts, or by adding a few more heart-wrenching
details. To write a persuasive story, you have to think carefully about the frame-
work of plot and character around which the facts will cohere.

Source: Armstrong & Terrell: Thinking Like a Writer:
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Which Facts? Presented How?

The prosecution version:

On September 25, 1998, G.L., a minor, was arrested by the Smithville police
and charged with trespass and destruction of property under Sections 250.17 and
137.55, respectively, of the West Carolina Criminal Code.

At approximately 9:00 p.m. on September 25, John and Julia Barr and their son,
Roger, returned home from a PTA meeting. When they reached their front door,
they found that it was ajar. Mr. Barr entered the house and noticed muddy
footprints leading across the living room carpet towards the kitchen. In the kitchen,
he found food strewn across the kitchen table, and a broken plate on the floor. He
then looked through the other rooms on that floor and proceeded upstairs. In his
son's bedroom, he found broken furiture and saw that clothes had been pulled
from an open drawer and dropped on the floor. In the master bedroom, he found
G.L. asleep on the bed. As he entered, she awoke, knocked him over as she pushed
by him, and ran out of the house. She was later found and arrested by the police on
the nearby golf course.
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Which Facts? Presented How? (2)

- -

The defense version:

On September 24, 1998, G.L., a 15-year-old girl living in the Smithville Home
for Orphans, had an argument with her dormitory supervisor and ran away from
the Home. She had no money or food with her, and only the clothes she was
wearing. She spent the night of September 24 and most of September 25 hiding
on the Smithville Country Club golf course.

On the evening of September 25, it began to rain. Her clothing became
drenched. At that point, she had not eaten since her lunch the day before. She left
the golf course and began to wander through the adjoining neighborhood. In the
fourth block, she walked up the drive to the largest house she had so far passed.
She rang the doorbell, but no one responded. She then tried the door handle, and
found the door unlocked.

Entering the house, she went directly to the kitchen, took some food from the
refrigerator, and ate some of it. In the process, she dropped and broke a plate on
which there had been a piece of chocolate cake. She then went upstairs, found
some dry clothes in a bedroom, and put them on. She sat on the chair to rest, but
one leg snapped beneath her. She then went into another bedroom and fell asleep
on the bed. Not for Further Distribution
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Which Facts? Presented How? (2 cont’d.)

When the Barrs returned, she awoke and ran out of the room. Mr. Barr tried to
grab her as she went past, and was knocked over as she pulled away from him. He
was not injured. She then ran out of the house and back to the country club
grounds.

After being apprehended by the Smithville police, she was incarcerated 1n the
Smithville City Jail and charged with trespass and destruction of property under
Sections 250.17 and 137.55, respectively, of the West Carolina Criminal Code.

Source: Armstrong & Terrell, Thinking Like a Writer:
A Lawyer’s Guide to Effective Writing and Editing
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Building Your Story:
Seven Techniques for Drafting Facts

e Panoramic Shot: Set the stage and sound your theme.
e Show, Not Tell: Let choice details speak for themselves.

e Once Upon a Time: Replace dates with phrases that convey a sense of
time.

e Headliners: Use headings to break up your fact section and to add
persuasive effect.

e Backto Life: Center technical matter on people or entities.
e Poker Face: Concede bad facts, but put them in context.

e End with a Bang: Leave the court with a final image or thought.

Not for Further Distribution Source: Guberman, Point Magdeus o 202



“How Do | Say It?”
Going for Clarity
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“Whenever possible,

wow them with legal jargon
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Clarity: One Definition

Writing so that intended readers can...

1. Easily and quickly find what they need.
2. Understand what they find.

3. Act appropriately on that understanding.

Source: Center for Plain Language
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You Try It:
Your Favorite Linguistic Outrages Here...
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Dost Thou Speakest Thus?

* "Witnesseth..."

* “Now, Therefore...”

* “In Witness Whereof..."

* “"Know all men by these presents...”

* “In consideration of the covenants and conditions
stated herein...”

Not for Further Distribution



“If Nike Had
More
Lawyers...”

SIMPLY OVERCOME NONPRODUCTIVE HESITANCY,
AND PROCEED WITH ACTIONS
PREVICUSLY CONTEMPLATED.




You Try It: Dump the Jargon!

How Most Other English-
How Lawyers Often Say It Speaking Humans Say It

“ ..isableto...”

“ .. asufficient numberof...”

“...at this pointin time .. .”

“ ..forthereason that. ..

“. ..subsequentto...

“. .. for the purpose of . . .7

Motforlmdbar Nicteilo tio o Page 113 of 202
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Dump the Jargon! (cont’d.)

“. .. notwithstanding the fact that . . .”

“...during the course of . . .”

“. . .in light of the foregoing
considerations . . .”

‘. ..priorto...7

“ ..untilsuchtimeas ...

“ ..intheeventthat...”
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Call it “Garner’s Paradox”...

“One of the great paradoxes of writing is that writers fear simplicity —
even sophisticated simplicity — because they fear being thought simple-
minded; yet no better means exists to impress your reader with real
intelligence than achieving simplicity.”

Source: Garner, The Winning Brief
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1plify these: to these:

ted in in
g out with starting with
Prefer
up start

De p p i e r quent to after

D o, . if
repositions 3 "y
question of whether, whether or not,
as to whether whether
to
.th respect to, with regard to, with reference to about, concerning
except for
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“We talked briefly about this in your
class last week. The attorney in
guestion would not sign settlements
without ‘witnesseth.” Even if | was
prepared to accept the terms,

| always used to send them back with
that word struck. He always returned
them with the change rejected. ”

CLE Attendee

Not for Further Distribution
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United States Court of Appeals for the District of Columbia
Circuit Senior Judge Silberman on Acronyms

SILBERMAN, Senior Circuit Judge, concurring: | join Judge Edwards’
opinion because of the emphasis he puts on the timing of these different
projects, but | do think Judge Brown has a good point in suggesting that
the “cumulative impact” issue is a stronger ground upon which to base the
decision.

& & %

Petitioner’s brief, unfortunately, was laden with obscure acronyms
notwithstanding the admonitions in our handbook (and on our website)

to avoid uncommon acronyms. Since the brief was signed by a faculty
member at Columbia Law School, that was rather dismaying both because
of ignorance of our standards and because the practice constitutes lousy
brief writing.

The use of obscure acronyms, sometimes those made up for a particular
case, is an aggravating development of the last twenty years. Even with a
glossary, a judge finds himself or herself constantly looking back to recall
what an acronym means. Perhaps not surprisingly, we never see thatin a
brief filed by well-skilled appellate specialists. It has been almost a marker,
dividing the better lawyers from the rest.

We have recently been rejecting briefs that do not adhere to our
instructions, and counsel should be warned that if a brief is rejected and
has to be rewritten, they will not be able to alter the word limits.

Del. Riverkeeper Network v. Fed. Energy Regulatory Comm’n, 753 F.3d 1304 (D.C. Cir.,
2014)
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Welcome to Now

"Like letters and contracts, complaints tend to be a
repository of ancient prose. Write these documents in
twenty-first-century style. This is, after all, the century in

which you are filing your complaint.”

Source: Stark, Writing to Win: The Legal Writer
Page 120 of 202
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Other Fields, Other “Secret Handshakes”

... The best way to read “Playing Changes™ 1s with YouTube and Spotify fired up on your
laptop. Chinen has excellent taste in unruly new sounds and big, bent ears, and you’ll want to
make a playlist. You’ll also want to hear and see what he’s talking about.

You may need to hear and see what he 1s talking about because, reading him. you sometimes
have no idea. He has a fondness for academic jargon and can sound like Jacques Derrida in
sophisticated sneakers.

He writes about “tracing a historicist agenda that actualized in the 1970s.” The composer
Anthony Braxton’s music “utilized proprietary strategies.” Vijay Iyer’s dissertation “helped
frame his personal interface with the piano.” The saxophonist Joshua Redman “prioritized an
agenda of direct emotional clarity.” Sentences like these prioritize an agenda of not being able to

stay entirely awake.. ..

Not for Further Distribution Source: The New York Tireres of 202



This Time, You're the Customer!
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He Calls it “Cognitive Ease.” You Can Call It...

How to Write a Persuasive Message

“Suppose you must write a message that you want the recipients to
believe. Of course, your message will be true, but that 1s not necessarily
enough or people to believe that it 1s true. It 1s entirely legitimate for
you to enlist cognitive ease to work in your favor, and studies of fruth
illusions provide specific suggestions that may help you achieve this
goal.

“The general principle is that anything you can do to reduce cognitive
strain will help...

“If you care about being thought credible and intelligent, do not use
complex language where simpler language will do. My Princeton
colleague Danny Oppenheimer refuted a myth prevalent among
undergraduates about the vocabulary that professors find most
impressive. In an article titled ‘Consequences of Erudite Vernacular
Utilized Irrespective of Necessity: Problems with Using Long Words
Needlessly.” he showed that couching familiar ideas in pretentious

language is taken as a sign of poor intelligence and low credibility.” Source: Kahneman,

Thinking, Fast and Slow
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WHY ARE YOU SHOUTING?

Source: Kuney, The Elements
of Contract Drafting

Not for Further Distribution Page 125 of 202



“Technically Speaking...

Source: Kimble,
Writing for Dollars,
Writing to Please
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Two Versions: Regulations

Source: Title 47, CFR
Not for Further Distribution



Before:

3. The CONSULTANT agrees to fully complete the
described assignment and furnish same to the
DEPARTMENT by calendar days after
notification of Approval, it being fully understood and
agreed by the parties hereto that in the event the
CONSULTANT shall fail to do so as aforesaid, the
DEPARTMENT shall, without the necessity of notice,
terminate the services of said CONSULTANT
without incurring any liability for payment for services
submitted after said due date or shall deduct, as a
liquidation of damages, a sum of money equal to one-
third of one percent (1/3 of 1%) per calendar day of
the total fee if the performance of the entire contract
1s delayed beyond the due date. Upon written request
by the CONSULTANT an extension of time may be
granted by the DEPARTMENT in writing, in the
event the CONSULTANT has not received from the
DEPARTMENT proper information needed to
complete the assignment or, in the event other
extenuating circumstances occur, the time may be
similarly extended. It is further agreed that if a
liquidation of damages is imposed pursuant to the
aforesaid provisions, any money due and payable to
the DEPARTMENT thereby may be retained out of
any money earned by the CONSULTANT under the
terms of this contract.

Not for Further Bisuiipatidtimble, Writing for Dollars, Writing to Please

Two Versions: A Services Contract

After:

5. Due Date for the Work.

The Consultant must complete and deliver the
work by calendar days after receiving notice
that the Department has approved this contract.
The Consultant may ask in writing for more time,
and the Department may grant it in writing, if:

(a) the Consultant does not receive from the
Department the information needed to
complete the work; or

(b) there are other extenuating circumstances.
6. If the Consultant Misses the Due Date.

If the Consultant fails to deliver the work by the
due date, the Department may —without having
to give notice —choose either one of the following:

(a) terminate the Consultant’s services, and not pay
for services that are submirtted after the due
date; or

(b) claim liquidated damages of 1/3 of 1% of the
total contract payment for each calendar day
late, and subtract this amount from the total
payment,
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s There a Clearer Way?
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Yup.

Source: Garner,
Legal Writing in
Plain English
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Your Tiny Club...

“(W)hen you enter graduate school you enter into a tiny
clique, a sub-sub-sub-set of your discipline. Your estimate of
the breadth of the knowledge of the people you are writing
for gets radically miscalibrated. Highly idiosyncratic ideas are
discussed as if they are common knowledge, and you lose the
sense of how tiny a club you have joined. And you’re in terror
of being judged naive and unprepared, and so you signal in
your writing that you’re a member of this esoteric club.”

Steven Pinker
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“l1 guess for the public it’s nice...”

CLE Attendee
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It's not "dumbing down.”

It's “clearing up.”

Not for Further Distribution



“How Do | Say It?”

The (Occasional) Value of
Vagueness

Not for Further Distribution



“T'he passive voice
should never be used.”
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VW Engineers Wanted O.K. From the Top
for Emissions Fraud, Documents Show

“An internal summary of the meeting, reviewed by
The Times, said, ‘The situation regarding technology
was acknowledged, and the implementation of the
presented measures was confirmed.””

Not for Further Distribution



Five Reasons to Consider a Passive Construction

1. When the action is more important than the actor.
2. When you don't know who the actor is.
3. When you know, but you'd rather not say.

4. When ending with the actor helps you stick the landing.

5. When you're hoping to pretend that no human beings were even remotely
involved in this incredible screw-up.
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Source: The Economist
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You Try It: Unnecessary Passives to be Eliminated

QN Exercise

Rewrite these sentences, omitting surplus words and using the
active voice unless you can articulate a good reason for using the
passive voice. Supply any missing information that you need. Then
look at the exercise key in the Appendix.

|. Trading in the defendant corporation’s stock was suspended
by the stock exchange at 10:17 the following morning.

o

The bank was not notified by either the depositor or anyone
else that the ATM card had been stolen.

3. Dept. of Agriculture Form 9-2018 must be filled in and
brought to any USDA branch office before any genetically
modified sugar beet seed can be planted in an open field.

4. After 180 days, this Agreement can be terminated by either
party.

5. Two kilograms of an unidentified white powder were dis-
covered in the spare tire well of defendant’s Volvo sedan.

6. Charitable gifts of appreciated assets can be deducted at their
fair market value at the time of the gift, and in that way cap- Source: Wydick, Plain English
ital gains tax can be avoided. for Lawyers
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“The deliberate creation of conscious
ambiguity...”

Paul Z., Longtime Attorney
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Source: Someone on the web
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“How Do | Say It?”
Going for Brevity
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“T'he longer the sentence,

the more usetul



Word Counts?

| can give you ten words that move like this.

An alternative approach abides by identical
restrictions, yet resonates differently.
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“When | finish writing something
and I’'m really pleased with it, |
know I’'ve written too much for my
non-lawyer audience.”

CLE Attendee
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Details: Necessary or Un-?
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Details: Have You Given Up Anything Important?

Not for Further Distribution



You’'re Dating Yourself...

Not for Further Distribution Source: Garner, “The Winning-Brief %



Not Any More.

Not for Further Distribution . . Page1510f202
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“Better 1? Or 2?”

Source: Trudeau, The Public Speaks: An Empirical Study of Legal Communication (2012)
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A “Most Valuable Writing/Editing Tip”

“Take the time to make it shorter.”

Someone in This Very Class!
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You Try It: Do You Need All 84 of These Words?
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Do You Really Need
All 84 of These Words? (No.)

Not for Furth§oRistieut@rmstrong & Terrell, Thinking Like a Writesp 15 o202



Speaking of Which...

Most Difficult Part of the Writing Process:

“Eliminating needless words and being as succinct
as possible.”

Not for Further Distribution



Speaking of Which...

Most Difficult Part of the Writing Process:

“Eliminating needless words.”
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Not This, But This: Trimming the Fat

Some Before-and-After Examples
Example A

Not this: This theory is a drastic departure from that put forth by Plaintiff at the
time when his experts were deposed by Defendants.

But this: This theory differs radically from Miles’s earlier one.

Example B

Not this: Since December 2, 2012, certain of Plaintiff’s experts have promulgated a
new theory regarding the case that had not been expressed by them at
the time Defendants were determining which of Plaintiff’s experts
would be deposed or at the time Defendants deposed Plaintiff’s experts.

But This: Some of Miles’s experts have recently expressed a new theory that was
unlnown to Pantor when it deposed them.

Not for Further Distributi innine Bri
ottor Further Listribution Source: Garner, The Winning Brief
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Not This, But This: Trimming More Fat!

Not for Further Distribution
Source: Garner, The Winning Brief



You Try It: Stop Clearing Your Throat

“Inferentially, the decision of the Champlin court can be read to stand
for the proposition that mere ownership of property in a county does
not establish venue where employees operate out of that property only
on a sporadic basis.”

Source: Garner, The Winning Brief
Not for Further Distribution Page 160 of 202



How About This? (Instead of 39 words, 21.)

Champlin suggests that a company’s merely owning property in a county
does not establish venue if employees work there only sporadically.

Not for Further Distribution



You Try It: “Working” Words v. “Connecting” Words

Not for Further Distribution Adapted from Wydick, Plain English for Lawsgerss2 of 202



And This One...

"There are three reasons given in the majority opinion for its rejection of
the approach taken by the Supreme Court in its earlier decisions with
respect to the Confrontation Clause of the Sixth Amendment.”

[34 words: __ working / __ connecting]

[Your fix here...]

Adapted from Source: Wydick, Plain English for Lawyers
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Source:
The New York Times
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You Try It: Verbs Over Nouns

“When making application for a modification of local zoning standards, the inclusion of a
summary statement regarding existing conditions is strongly advised.”

“One factor making a contribution to a significant reduction in vehicle-pedestrian
accidents is the installation of back-up cameras in most current models.”

Not for Further Distribution

Source: Garner,
Legal Writing
in Plain English
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“How Does It Come Across?”
Tone & Voice

Not for Further Distribution



“Above all, make sure you

always ‘sound like a




Think About It: What Makes You Sound Like You?
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“Lawyer, Communicating...”
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M-M-M-My Persona

“Your persona should be credible and
professionally engaging....This truth terrifies
many legal writers, especially more junior ones
justifiably nervous about their position in the
profession’s food chain.”

Source: Armstrong & Terrell, Thinking Like a Writer:
A Lawyer’s Guide to Effective Writing and Editing .........



One More Time: Understanding Your Readers

* Why does he need the information —and how will he use it?
* What does she already know?

* How much does he want to know?

* What language and organization will seem natural to her?

Adapted from Armstrong & Terrell, Thinking Like a Writer
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Meanwhile, Those Readers Are
Asking Themselves...

* Will you help me?

* Will you use my time efficiently?
* Are we from the same planet?

Source: Armstrong & Terrell, Thinking Like a Writer
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How do you want to sound?

If you ever find yourself wondering whether your emails sound
too anxious, too informal, too compliant, or too something,
then you’re in luck! Grammarly for Chrome* now includes a
tone detector that can help you figure out how your reader
might interpret your writing.

You’ll now have a second chance to add a little more

confidence, friendliness, or whatever the situation calls for
before you hit send.
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“If | don’t use words like ‘herein,” clients will
think it could have been written by an
intern, and they won’t want to pay the rates
we’re charging them.”

A. Lawyer
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“l have never yet met a client who has
said, ‘Please write me a letter | don’t
understand because then | will think that
you are smarter.”

A. Nother Lawyer
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You Get to Choose...

“Between the extremes of pomposity and slanginess, you have a range
of choices about how formal you want your prose to be. Your choice
will vary — or should — from document to document and audience to
audience.”

Source: Armstrong & Terrell, Thinking Like a Writer:

(Emphasis added)
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Dial it Up, Dial it Down

There’s plenty of room between
“Comes now...”
and “Yo, it’s Sarah...”
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Smythe, @itherspoon
X Thigtlebottom

JUMHZE
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Instant Survey:

Are you a “So...”
or a “Therefore...?

Are you an "And..."
or a “‘Moreover...”
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New to You — Yet Strangely Familiar...

“Eighty-seven years back, the
people who lived more or less
around these parts launched a
kind of startup — a new country,
actually. Now, one of their biggest
motivations in launching this
particular startup was

liberty’ — and another one was
this idea of ‘equality.™

Not for Further Distribution



Four score and seven years ago, our
fathers brought forth on this continent, a
new nation, conceived in Liberty, and
dedicated to the proposition that all men
are created equal....

Not for Further Distribution Page 184 of 202



Person to Person: The Second Person

46% of the voting-age population, and all live on the north

Voting rights law is a bit like environmental law in its complexity side of town. Also assume that the city council is comprised
and abstraction. Obama understands that challenge, 10 he walks you of 50 single-member districts of equal population. Twenty
through an example he and his team created—a bit like a hypotheti five (50%) white-majority wards (proportionality based on

cal he might have given his law students—that makes his abstract total population) presumptively treat the two groups equally;

27 (54%) white-majority wards (proportionality based on

point concrete
voting-age population) do not. In the latter case, the map
drawer can only “stretch” the white population to control two
additional wards by “fracturing” black population that could

Barack Obama, Tyus v. Bosley
have been used to create two additional black wards and putt-

Consider a city in which whites are S0% of the total popu- ing them in white majority wards.

iation, 54% of the voting-age population, and all live on the

. 2 o of Py hla < sy SOYR, > T 1 ’ atiam . .

south side of town; blacks are 50% of the total population, Addressing the reader in the second person, as Obama does here,

is a particularly effective form of persuasion. Sure enough, another
fan of this method is one of Obama’s own Supreme Court Justice
selections, Elena Kagan, who favors sentence openers like “Suppose”
and “Take” in her opinions and dissents.

Not for Further Distribution Source: GUberman' PO"\%&&Bdﬁz



Something in this Paragraph is Not lllegal...

INDICTMENT

The Grand Jury for the District of Columbia charges:

Introductio

ks The United States of America, through its departments and agencies, regulates the activities
of foreign individuals and entities in and affecting the United States in order to prevent, disclose,
and counteract improper foreign influence on U.S. elections and on the U.S. political system. U.S.
law bans foreign nationals from making certain expenditures or financial disbursements for the
purpose of influencing federal elections. U.S. law also bars agents of any foreign entity from
engaging in political activities within the United States without first registering with the Attorney
General. And U.S. law requires certain foreign nationals seeking entry to the United States to
obtain a visa by providing truthful and accurate information to the government. Various federal
agencies, including the Federal Election Commission, the U.S. Department of Justice, and the U.S.

Department of State, are charged wilNotferdrurther Distribution:s, Page 186 of 202






“Mitt Romney’s Presidential Campaign Stuck in Lukewarm”

“Republicans also fear that Romney’s scorched-earth strategy may drive
down the voter enthusiasm he would need for a fall campaign.

“And that's why the advice has rolled in, some of it contradictory: to hit
Santorum harder; to stop hitting Santorum; to talk up his management
experience; to stop running as a manager and start using the language
of a movement; . . . even to stop saying ‘enterprise’ when he means
‘business.’ ('Does anyone know what that means?’ one adviser asked.
‘The public thinks “enterprise” is either a car-rental place or Captain Kirk's
ship. It's just a lot of annual-report talk as opposed to kitchen-table talk.’)

13 "

From “Mitt Romney’s Presidential Campaign Stuck in Lukewarm” by Amy Gardner and
Rosalind S. Helderman, The Washington Post, February 9, 2012.
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Yet the World Keeps Spinning. (Doesn’t It?)
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“We use contractions — but we’re a
non-profit.”

CLE Attendee
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“The difference between
the almost right word
and the right word is
really a large matter.

It’s the difference
between the lightning
bug and lightning.”

Mark Twain
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“How Does It Come Across?”
Catching Those Errors
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Who Cares?

“On the face of it, my zero-tolerance approach to grammar errors
might seem a little unfair. After all, grammar has nothing to do with job
performance, or creativity, or intelligence, right?

“Wrong. If it takes someone more than 20 years to notice how to
properly use ‘it’s,” then that’s not a learning curve I’'m comfortable
with.”

Kyle Wiens, CEO
“I Won’t Hire People Who Use

Bad Grammar. Here’s Why.”
Harvard Business Review
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“When yvou know your stutl,

why bother with proorteading?”




Every time you
make a typo,

the errorists win.




Helpful Resources for Effective Legal Writing

Armstrong & Terrell, Thinking Like a Writer: A Lawyer’s Guide to Effective Writing and Editing (Third Edition)
Asprey, Plain Language for Lawyers (4th Edition)

Beazley and Smith, Legal Writing for Legal Readers

Butterick, Typography for Lawyers: Essential Tools for Polished & Persuasive Documents

Evans, Do | Make Myself Clear? Why Writing Well Matters

Garner, HBR Guide to Better Business Writing

Garner, Legal Writing in Plain English: A Text with Exercises (Second Edition)

Garner, The Redbook: A Manual on Legal Style (Third Edition)

Guberman, Point Made (Second Edition)

Horowitz, Rick’s Tips [Prime Prose Handouts]

Kimble, Lifting the Fog of Legalese: Essays on Plain Language

Kimble, Writing for Dollars, Writing to Please: The Case for Plain Language in Business, Government,

and Law
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And More Resources

Kolin, Successful Writing at Work (Eleventh Edition)

Krumm, Cooney, Looper, A Transactional Matter: A Guide to Business Lawyering
Kuney, The Elements of Contract Drafting (Fourth Edition)

Markel, Practical Strategies for Technical Communication (Second Edition)
Markel, Technical Communication (Eleventh Edition)

McPhee, Draft No. 4: On the Writing Process

McCulloch, Because Internet: Understanding the New Rules of Language
Neumann, Transactional Lawyering Skills

Painter, The Legal Writer: 40 Rules for the Art of Legal Writing

Stark, Writing to Win: The Legal Writer

Wydick, Plain English for Lawyers (Fifth Edition)

[Video:] Univ. of Virginia School of Law, "Strategies for Appellate Brief Writing”
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