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Lawyers’ Principles of Professionalism

As a lawyer | must strive to make our system of justice work fairly and
efficiently. In order to carry out that responsibility, not only will I comply
with the letter and spirit of the disciplinary standards applicable to all
lawyers, but | will also conduct myself in accordance with the following
Principles of Professionalism when dealing with my client, opposing
parties, their counsel, the courts and the general public.

Civility and courtesy are the hallmarks of professionalism and should not
be equated with weakness;

I will endeavor to be courteous and civil, both in oral and in written
communications;

I will not knowingly make statements of fact or of law that are untrue;

I will agree to reasonable requests for extensions of time or for waiver of
procedural formalities when the legitimate interests of my client will not be
adversely affected;

I will refrain from causing unreasonable delays;

I will endeavor to consult with opposing counsel before scheduling
depositions and meetings and before rescheduling hearings, and I will
cooperate with opposing counsel when scheduling changes are requested;

When scheduled hearings or depositions have to be canceled, | will notify
opposing counsel, and if appropriate, the court (or other tribunal) as early
as possible;

Before dates for hearings or trials are set, or if that is not feasible,
immediately after such dates have been set, | will attempt to verify the
availability of key participants and witnesses so that | can promptly notify
the court (or other tribunal) and opposing counsel of any likely problem in
that regard;

I will refrain from utilizing litigation or any other course of conduct to
harass the opposing party;

I will refrain from engaging in excessive and abusive discovery, and I will
comply with all reasonable discovery requests;

In depositions and other proceedings, and in negotiations, | will conduct
myself with dignity, avoid making groundless objections and refrain from
engaging | acts of rudeness or disrespect;

I will not serve motions and pleadings on the other party or counsel at such
time or in such manner as will unfairly limit the other party’s opportunity
to respond;

In business transactions | will not quarrel over matters of form or style, but
will concentrate on matters of substance and content;

I will be a vigorous and zealous advocate on behalf of my client, while
recognizing, as an officer of the court, that excessive zeal may be
detrimental to my client’s interests as well as to the proper functioning of
our system of justice;

While | must consider my client’s decision concerning the objectives of the
representation, | nevertheless will counsel my client that a willingness to
initiate or engage in settlement discussions is consistent with zealous and
effective representation;

Where consistent with my client's interests, | will communicate with
opposing counsel in an effort to avoid litigation and to resolve litigation
that has actually commenced;

I will withdraw voluntarily claims or defense when it becomes apparent
that they do not have merit or are superfluous;

I will not file frivolous motions;

I will make every effort to agree with other counsel, as early as possible, on
a voluntary exchange of information and on a plan for discovery;

I will attempt to resolve, by agreement, my objections to matters contained
in my opponent's pleadings and discovery requests;

In civil matters, | will stipulate to facts as to which there is no genuine
dispute;

I will endeavor to be punctual in attending court hearings, conferences,
meetings and depositions;

I will at all times be candid with the court and its personnel;

I will remember that, in addition to commitment to my client's cause, my
responsibilities as a lawyer include a devotion to the public good;

I will endeavor to keep myself current in the areas in which | practice and
when necessary, will associate with, or refer my client to, counsel
knowledgeable in another field of practice;

I will be mindful of the fact that, as a member of a self-regulating
profession, it is incumbent on me to report violations by fellow lawyers as
required by the Rules of Professional Conduct;

I will be mindful of the need to protect the image of the legal profession in
the eyes of the public and will be so guided when considering methods and
content of advertising;

I will be mindful that the law is a learned profession and that among its
desirable goals are devotion to public service, improvement of
administration of justice, and the contribution of uncompensated time and
civic influence on behalf of those persons who cannot afford adequate legal
assistance;

I will endeavor to ensure that all persons, regardless of race, age, gender,
disability, national origin, religion, sexual orientation, color, or creed
receive fair and equal treatment under the law, and will always conduct
myself in such a way as to promote equality and justice for all.

It is understood that nothing in these Principles shall be deemed to
supersede, supplement or in any way amend the Rules of Professional
Conduct, alter existing standards of conduct against which lawyer conduct
might be judged or become a basis for the imposition of civil liability of
any kind.

--Adopted by the Connecticut Bar Association House of Delegates on June
6, 1994
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Hot Topics in Probate

Tuesday, November 19, 2019
AGENDA

Moderated by Hon. Cynthia C. Becker
Chair, Continuing Education Committee & Simsbury Regional Probate Court

Sponsored by

Connecticut Probate Assembly and Connecticut Bar Association Estates & Probate Section and
Connecticut Bar Association Elder Law Section

9:30 a.m. Welcome
Hon. Beverly K. Streit-Kefalas
Probate Court Administrator, West Hartford

9:40 a.m. Connecticut Uniform Trust Code
e Overview/Orientation & Basics
Atty. Suzanne Brown Walsh, Murtha Cullina, LLP, Hartford

¢ Notice & Remedies
Hon. Frank J. Forgione, North Branford Probate Court
Atty. Molly Ackerly, Ackerly Brown LLP, Bantam

10:40 a.m. Break

11:00 a.m. Continuation of Connecticut Uniform Trust Code
¢ Modification
Hon. Domenick N. Calabrese, Region #22 Probate Court
Atty. Deborah J. Tedford, Tedford Law Firm PC, Mystic

e Jurisdiction & Contested Matters
Hon. Paul J. Knierim (Retired), Czepiga Daly Pope & Perri, Berlin
Atty. Kelley M. Galica Peck, Cummings & Lockwood, LLC, West Hartford
Atty. John R. Ivimey, Reid & Riege PC, Hartford

Noon Lunch

12:30 p.m. Connecticut Uniform Trust Code (continued)
¢ Questions & Answers

1:00 p.m. eFiling in the Probate Court Overview
Atty. Heather L. Dostaler, Office of the Probate Court Administrator,
West Hartford

1:30 p.m. Connecticut Standards of Practice for Conservators (Ethics)
Hon. Jeannine M. Lewis, Saybrook Probate Court
Atty. Sandra Sherlock-White, Law Offices of Sandra Sherlock-White, Newington

3:00 p.m. Conclusion of Program

Access Materials at www.ctbar.org/2019HotTopicsinProbate




Faculty Biographies

Hon. Cynthia C. Becker, Regional Probate Court

Cynthia Becker served as the Probate Judge for the Avon Probate Court from 1999-2010. Following the
consolidation of the Connecticut Probate Courts in 2010, she was elected as Judge for the newly formed
Simsbury Regional Probate District, serving the towns of Avon, Canton, Simsbury, and Granby. Judge Becker
was re-elected in November 2018 for a sixth term.

She received her B.A. from Hobart and William Smith Colleges, and her J.D. from The University of
Connecticut School of Law. Upon graduation from law school she served as staff attorney for the West Hartford
Probate Court, and subsequently engaged in the private practice of law.

Judge Becker serves on the Executive Committee of the Connecticut Probate Assembly and is chairwoman of
its Continuing Education Committee. She has lectured on numerous topics of probate law including
guardianship, conservatorship, and decedent’s estates. She resides in Avon with her husband, Tom. Their son,
Christian, is a sophomore at Providence College, and their daughter, Tait, a recent Providence College graduate,
lives and works in Washington, D.C.

Hon. Domenick N. Calabrese, Region 22 Probate District

Judge Calabrese has been a Connecticut probate judge since 2003. He is currently judge of the Region 22
Probate District in Southbury encompassing 7 towns and is one of the largest Probate courts in Connecticut. He
is a founding judge of the Waterbury Regional Children’s Probate Court. He has made hundreds of
presentations on probate and estate planning to both the general public and professional audiences, including the
Connecticut Society of CPAs, Connecticut Probate Assembly, Connecticut Bar Association, and the University
of Connecticut Income Tax School. His articles have been published in the Town Times Newspaper in
Watertown, Connecticut.

Engaged in the practice of law since 1995, Judge Calabrese is admitted to practice in Connecticut and New
York, with offices in Watertown and Stamford, Connecticut. He has extensive experience counseling
individuals, families, and businesses. His areas of practice include estate planning, probate, asset protection, and
business counsel.

Judge Calabrese earned a Bachelor of Science in Allied Health from the University of Connecticut, Storrs; a
Master of Business Administration from the University of New Haven; and a Juris Doctor from the University
of Connecticut School of Law.

Judge Calabrese currently serves as a trustee of the Westover School in Middlebury, Connecticut. He also was a
member of the board of directors of Holy Cross High School in Waterbury, Connecticut, and is a Past President
of the Rotary Club of Woodbury, Southbury, and Middlebury, Connecticut.

Judge Calabrese and his wife Dawn reside in Watertown, Connecticut.
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Hon. Frank J. Forgione, Branford-North Branford Probate Court

Judge Frank J. Forgione graduated from Amherst College in 1979 with a Bachelor of Arts degree, the
UCONN School of Law in 1984 with a Juris Doctorate degree, and the UCONN School of Social Work in 1990
with a Master of Social Work.

He was the Administrative Judge of the New Haven Regional Children’s Probate Court since it opened in 2004
until 2010. He was the North Branford Probate Judge from 1991-2010 and as of January 2011, the Judge of
Probate for the Branford - North Branford Probate District. He has also served on various Connecticut Probate
Assembly committees and is presently a member of the Assembly’s Executive Committee and the Legislative
Committee.

Hon. Jeannine M. Lewis, Saybrook District Probate Court

Jeannine Lewis is judge of the Saybrook District Probate Court which serves the nine towns of Chester,
Clinton, Deep River, Essex, Haddam, Killingworth, Lyme, Old Saybrook and Westbrook. Judge Lewis holds a
Bachelor’s degree in biology from Brown University, and a Juris Doctor degree, with honors, from the
University of Connecticut School of Law.

Judge Lewis presently serves on the Continuing Legal Education and Conservatorship Standards Committees of
the Probate Assembly. She is a contributing author to the Connecticut Standards of Practice for Conservators
which was published by the Office of the Probate Court Administrator in 2018, and the Court-Appointed
Attorneys in Courts of Probate manual prepared by the Integrity of the Practice/Pro Bono Subcommittee of the
Estates and Probate Section of the CT Bar Association in 2016.

Before turning to the law, Judge Lewis had a career as a biochemist in pharmaceutical research, and was a
member of the team that discovered a medication currently used to treat schizophrenia and the manic symptoms
of bipolar disorder. She actively contributes to local interests as a board member of the Shoreline Soup Kitchens
and Pantries, and is a regular community lecturer on incapacity planning and probate topics.

Hon. Beverly K. Streit-Kefalas, Probate Court Administrator

Hon. Beverly K. Streit-Kefalas is the Probate Court Administrator for the State of Connecticut and the judge
of probate for the Milford-Orange Probate Court serving the Milford and Orange communities.

Judge Streit-Kefalas, known locally as Judge Beverly, was appointed by Chief Justice Richard A. Robinson and
took office on September 3, 2019 as the Probate Court Administrator. She was first elected as judge for the
Milford Probate Court in November 1998 and took office in January 1999. She was re-elected to that position in
2002 and again in 2006. With the consolidation of probate courts across the state, she was successfully elected
judge of probate for the newly merged Milford-Orange Probate Court in 2010 and has been re-elected each
successive four-year term thereafter.

She is a 1985 graduate of Smith College with a bachelor’s degree in Economics and earned her J.D. from the
University of Connecticut School of Law in 1990. Having practiced for a number of years with the New Haven
law firm of Fasano & Ippolito (now Fasano, Ippolito, Lee & Florentine), she returned to her Milford roots and
opened her solo practice in 1996.

Judge Streit-Kefalas is active in the Connecticut Probate Assembly and currently serves on its Executive,

Legislative, Planning, Court Security, and Conservator Guidelines Committees. She is past President of the

Probate Assembly and prior to her two terms as President, had previously served in other officer positions.
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She was appointed by (retired) Probate Court Administrator Paul J. Knierim as the Administrative Judge of the
New Haven Regional Children’s Probate Court in 2018. She is also a founding judge of the New Haven
Regional Children’s Probate Court which first opened as a pilot court in 2004, was recognized nationally as a
model court system, and the model has since expanded to five additional regional children’s courts across the
state. Probate Court Administrator (retired) James J. Lawlor appointed her as the Temporary Administrative
Judge to establish the Central Connecticut (formerly the Meriden/Wallingford) (2005) and the New London
(2007) Regional Children’s Probate Courts.

She is an originating member of the Probate Rules Revision Committee and has served as chair of one of its
Subcommittees.

As a young attorney, she served as co-chair of the Connecticut Bar Association Young Lawyer’s Public Service
Committee and was regularly recognized by the U.S. Bankruptcy Court District of Connecticut for her service
as a pro bono attorney. In her local community, she most recently was an active member of Devon Rotary,
board member of Bridges Healthcare, Inc. and served as a mayoral appointee to the Milford Senior Center’s
Council on Aging. She has also served as a board member of other local non-profit social service organizations
such as the United Way of Milford, Milford Lions Club, and Milford Kids Court.

Mary M. Ackerly, Ackerly Brown LLP

Attorney Mary M. Ackerly (known as “Molly”) focuses her practice in the areas of estate and trust
administration, estate planning, elder law, real estate and taxation. Molly was elected to the American College
of Trust and Estate Counsel in 1995, and currently serves on the Elder Law and Digital Assets Committees. She
is also a member of the American Bar Association and the Connecticut Bar Association, where she is a long-
standing member of the Executive Committee of the Estates and Probate Section.

Molly earned her B.A. degree from Barnard College, magna cum laude, and her J.D. from Yale Law School.
Molly has been a partner of the firm of Ackerly Brown since the firm was founded in 2001, having previously
been associated with other Connecticut firms since her admission to the Connecticut Bar in 1977.

Molly has served as a Connecticut delegate to Uniform Law Commission since 2013; and was appointed as a
Division Chair in 2017. She has served on numerous drafting committees, including the Uniform Trust
Decanting Act, the Uniform Fiduciary Income and Principal Act (which updates the Uniform Principal and
Income Act), the Uniform Guardianship, Conservatorship, and Other Protective Arrangements Act, the 2017
revision of the Uniform Parentage Act, and the Electronic Wills Act.

Molly served as a Probate Judge for the district of Norfolk from 1987 through 1994. While acting as Probate
Judge, she served on the Executive Committee of the Connecticut Probate Assembly and was the probate judge
member of the Council on Probate Judicial Conduct from 1989 through 1994. She has served on the advisory
Committee for the Probate Court Rules of Procedure since its inception. Molly also served on the Probate
Advisory Committee of the Connecticut Law Revision Commission for many years.

Molly has served on the boards of numerous conservation and community organizations, including the Norfolk
Library, the Norfolk Land Trust, and the Connecticut Chapter of The Nature Conservancy.

Heather L. Dostaler, Office of the Probate Court Administrator

Heather L. Dostaler has been an attorney with the Office of the Probate Court Administrator since May, 2015.
Since joining PCA, Heather has taught a number of workshops relating to probate matters and is a member of
the Probate Court Rules Advisory Committee. Previously, Heather was an associate attorney with Cicchetti,

Tansley and McGrath LLP focusing on probate, drafting wills and estate planning, contracts, real estate and
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foreclosures. She graduated summa cum laude from Teikyo Post University and magna cum laude from
Quinnipiac University School of Law. Heather is on the Board of Directors of the Waterbury Bar Association
and a member of the Connecticut Bar Association.

John R. Ivimey, Reid and Riege PC

John R. Ivimey is a Stockholder who began his career at Reid and Riege in 1991. He represents businesses and
individuals in a wide range of estate planning and corporate matters, including drafting estate plans, settling
estates, handling business succession matters, serving as trustee for clients and their families and representing
individuals and fiduciaries in probate litigation.

John is a frequent lecturer and writer on trust and estate matters.
In his relationships with his clients, John learns their goals and provides timely solutions to their problems.

John received his J.D., with high honors, from University of Connecticut School of Law, his M.A. (Humanities)
from Wesleyan University and his B.A. from Colgate University. He is admitted to practice in the state of
Connecticut.

John is a member of the Connecticut Bar Association and past Chair of the Estate and Probate Section. He is a
Fellow of the American College of Trust and Estate Counsel and a member of the State Law Subcommittee. He
also is a member of the Hartford Business and Estate Planning Counsel and the American Bar Association. John
is the Treasurer of the Board of Directors for The Connection, Inc. and he is past President of Chester Rotary.

John has authored numerous publications including being Co-Author of the Connecticut Bar Journal’s
“Developments in Connecticut Estate and Probate Law” from 2007 to 2017.

John is AV® Preeminent™ Martindale-Hubbell Peer Review Rated. He is listed in The Best Lawyers in
America® for Trusts and Estates (2018-2019) and in Connecticut Super Lawyers® for Estate & Probate (2006-
2018).

Hon. Paul J. Knierim (Ret.), Czepiga Daly Pope & Perri

Paul J. Knierim is Counsel at Czepiga Daly Pope & Perri, where he concentrates on probate litigation,
mediation, and arbitration of complex probate disputes, and estate planning. He heads the firm’s dispute
resolution practice and works out of the Berlin, Madison, and Simsbury offices.

Before joining the firm, Paul served as Probate Court Administrator from 2008 to 2019 and as judge of the
Simsbury Probate Court from 1999 to 2011. He previously practiced in the trusts and estates field at Cummings
& Lockwood in Hartford and at Drew, Mersereau & Knierim, P.C. in Avon. Before entering private practice, he
served as law clerk to Chief Justice Ellen A. Peters.

During his 11 years as head of the Probate Court system, Paul was responsible for policy leadership and
operation of the state’s 54 Probate Courts. Accomplishments in this role include: court consolidation, overhaul
of the Probate Court Rules of Procedure, enactment of a stronger judicial ethics code, and improved support and
oversight for conservators.

Paul is active in numerous community organizations and served 3 terms as State Representative in the General
Assembly. He graduated from Williams College and Yale Law School.
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Kelley Galica Peck, Cummings & Lockwood LLC

Attorney Kelley Galica Peck is a Partner with the firm Cummings & Lockwood where she focuses her
practice in the areas of estate and trust planning and probate law. Kelley has significant experience working
with individuals and families to plan for the management, protection, and transfer of wealth, including
succession planning for owners of closely-held businesses. She handles complex charitable gift planning, estate
planning for nontraditional families, planning for protection and preservation of assets, and estate, gift and
income tax return preparation and review. Kelley also represents individual and professional fiduciaries and
beneficiaries in probate courts.

Sandra Sherlock-White, Law Offices of Sandra Sherlock-White

SANDRA SHERLOCK-WHITE is an attorney practicing in Newington. She received her law degree from
Western New England School of Law and has practiced in Connecticut and Massachusetts. Ms. Sherlock-White
is former Chair of the Elder Law Section of the Connecticut Bar Association, a member of the Executive
Committee of the Elder Law Section of the Connecticut Bar Association, a member of the Estates and Probate
Section of the Connecticut Bar Association, and a member of the National Academy of Elder Law Attorneys.
She also served for five years as Legislative Liaison for the Elder Law Section of the Connecticut Bar
Association, and continues to serve on its Legislative Committee and engage in legislative advocacy for the
Elder Law Section. She is an adjunct Professor of Law at the University of Connecticut Law School where she
teaches Elder Law. She has also served as an adjunct professor of Law in the LL.M. Program in Estate Planning
and Elder Law at Western New England College School of Law. Her areas of practice include estate planning,
planning for incapacity, probate, legal issues involving Medicaid and real estate. Ms. Sherlock-White has been a
frequent local and national speaker on elder law programs for attorneys, social workers, healthcare providers,
senior groups and various organizations including the Alzheimer's Association, the National Academy of Elder
Law Attorneys, the Connecticut Bar Association, and the Connecticut Probate Assembly. She is a member of
the Coalition for Elder Justice in Connecticut and a Board Member of Connecticut Community Care, Inc. She
served as a member of the task force for the Connecticut Bar Association for conservatorship reforms and
probate court reforms and the Probate Court Administrator's Work Group for Conservator Training. She served
as a member of the Professional Advisory Board of the Hartford Foundation for Public Giving. She has been
nominated as a Top Attorney in Connecticut and Super Lawyer.

Deborah J. Tedford, Tedford Law Firm PC

Deborah J. Tedford is an attorney and principal in the Tedford Law Firm of Mystic, Connecticut. She graduated
from Yale College cum laude in 1972 as a member of one of the first classes to include women, and from
Boston University School of Law in 1976. She is also a qualified mediator, having completed 40 hours of
formal training.

Deb was elected President of the Connecticut Bar Association, an organization of over 11,000 members, for the
year 2002-2003, and previously served as Secretary and Vice President of that organization. She is the past
chairman of the Connecticut Bar Association’s Estates and Probate Section and also of its Elder Law Section.
She was founding editor of the Estates and Probate Newsletter and is a past president of the Southeastern
Connecticut Estate and Tax Planning Council. She has served as Chair of the Connecticut Bar Association’s Pro
Bono Committee and is currently the Chair of the CBA’s annual Federal Tax Institute of New England. In that
capacity, she organizes an annual educational program bringing in speakers from around the country to educate
Connecticut practitioners in the trusts and estates and tax fields.
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Deb was elected a fellow of the American College of Trust and Estate Counsel (ACTEC), a national
organization of trust and estate attorneys, in 1992; was elected as a fellow of the Connecticut Bar Foundation in
1995; and a Fellow of the American Bar Foundation in 2012. She served three years as Chair of the Elder Law
Committee of ACTEC and is a former Regent of the College. She is a member of ACTEC’s Fiduciary
Litigation Committee and has served on a number of other administrative committees including Long Range
Planning, New Fellows and the ACTEC/NCPJ Task Force. She has been named one of the Top Twenty-Five
Women Super Lawyers in Connecticut as well as one of state’s top trusts and estates lawyers by the same
organization, and is recognized by Best Lawyers.

As part of her years of service to the Bar and her profession, Deb co-chaired and was the principal author of the
Connecticut Bar Association’s Report of the Task Force on the Future of the Connecticut Probate System,
published in May 2003. She has worked tirelessly with a number of colleagues on a Connecticut version of the
Uniform Trust Code, without success to date, but with many interesting stories to tell. Deb has been asked to
testify before Connecticut’s Finance Committee on the effects of the estate tax laws in Connecticut, and has
testified in favor of special needs trusts for the disabled. She recently served as ACTEC’s observer to the
Uniform Law Commission’s re-writing of the national guardianship and conservatorship act, was on its undue
influence and conservatorship subcommittee and is now serving on the Uniform Law Commission Enactment
Committee for the model act.

Deb is a frequent speaker at the state and national levels on topics related to the field of estate and trust law,
including powers of attorney, special needs trusts, taxation, social security and undue influence in probate
matters, and has written several chapters in the book Estate Planning for Modern Families from the Stephen
Leimberg Libarary.

Suzanne Brown Walsh, Murtha Cullina LLP

As a member in the Firm’s Trusts and Estates Department, Suzanne Brown Walsh represents clients in the areas
of estate and tax planning, particularly for families of children with special needs, elder law, estate and trust
administration, trust modifications and trustee changes. Suzy is nationally known for her speaking and writing,
including the Heckerling Institute on Estate Planning, the Southern Federal Tax Institute, and numerous
regional organizations throughout the country. She has been interviewed for On the Media, PBS Newshour
Weekend and Marketplace Money. She has been quoted in the New York Times, Time Magazine, Bloomberg
BNA'’s Electronic Commerce Law Report, The Chattanooga Times Free Press, The Kansas City Star and by
NBC News, CBS News and Agence France-Presse.

Suzy is a member of the Connecticut Bar and holds a B.S. degree from Boston University and a J.D. from
Suffolk University Law School.

Since 2005, Suzy has served as one of Connecticut’s Commissioners on Uniform Laws. As such, she represents
the state as a member of the Uniform Law Commission, a national organization which promotes statutory
uniformity. She is presently a member of the Joint Editorial Board for Uniform Trust and Estate Acts, chairs the
ULC’s drafting Committee on Electronic Wills, and is a member of the Drafting Committee on Management of
Funds Raised through Crowdfunding Act. Previously, Suzy chaired the ULC’s drafting committees for the
Revised Uniform Fiduciary Access to Digital Assets Act (2015), the Amendments to the Uniform Principal and
Income Act (2008), as well as a study committee on Mental Health Advance Directives. She has served on the
ULC’s Scope and Program Committee and on drafting committees for the Uniform Adult Guardianship and
Protective Proceedings Jurisdiction, Uniform Insurable Interests in Trusts, Uniform Premarital and Marital
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Agreements, Uniform Powers of Appointment, Trust Decanting, Regulation of Virtual Currency Businesses and
Directed Trust Acts. In addition, Suzy taught Estate Planning and Taxation at the University of Connecticut
Law School.

Suzy is a past Chair of both the Connecticut Bar Association’s Estates and Probate and Elder Law Sections. She
is a Fellow of the American College of Trusts and Estates Counsel (ACTEC), chairs its Digital Property
Committee, and is a member of the Program and State Laws Committees. She has also served on the Board of
Directors of several community organizations, including PLAN of Connecticut, Inc., a nonprofit corporation
providing low cost trust services to the families of the disabled. Before it was disbanded, Suzy served for years
on the Connecticut Law Revision Commission’s Probate Advisory Committee.
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The Connecticut Uniform Trust Code

CBA-Probate Administration Seminar
Aqua Turf Club
November 19, 2019




The Connecticut Uniform Trust
Code: Overview and Basics

Presented by:
Attorney Suzanne Brown Walish




Public Act 19-137

* Contains four distinct acts: the Uniform Trust Code
“UTC”, expanded RAP, Uniform Directed Trust Act
and a Domestic Asset Protection Trust “DAPT” Act
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Overview/Scope

* Trust Code (UTC) first proposed in CT in 2002
* UTC enacted in 34 States and D(C, to date
* PA 19-137 does not include:

* Uniform Prudent Investor Act

 Uniform Principal and Income Act

* Trust Decanting Act

* Arbitration Provisions

4
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Overview/Scope

Venue and Jurisdiction (Sections 13-16)

Virtual and Actual Representation (Sections 17-21) and
nonjudicial settlement agreements (Section 11)

Trust creation (Section 22, UTC 401)

Court-approved modification or termination of an
irrevocable trust (Sections 31 and 32, UTC 410- 412)

The rights of creditors to reach the beneficiary’s
interest (Section 40,UTC 501)

Revocable trusts (Section 41, UTC 602)

5
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Overview/Scope

Power of the court to remove the trustee (Section 49;
UTC 706)

Duty to keep the beneficiaries informed and the
ability of settlor to waive information requirements
(Sections 5 and 63, UTC 105 and 813).

The duties and powers of the trustee (Sections 53-67)

Trustee liability and relationships with third parties
(Sections 68-78, UTC 1001-1012 )
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Definitions

Section 3

* Action of a trustee includes inaction. Sec. 3(1)

* Beneficiary includes the holder of a power of
appointment, and the appointee after a power is
exercised and the trustee has knowledge. Sec. 3(3)

* Breach of trust includes the breach of any duty in
the CUTC or any state law. Sec. 3(4)

 Charitable trusts are broadly defined to include
trusts created when property is “dedicated for a
charitable purpose”. Sec. 3(5)

7
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Definitions

Section 3

 Court means any court with jurisdiction. Sec. 3(8)

* Current beneficiaries are permissible distributees on
the relevant date. Sec. 3(9)

* Qualified beneficiaries include both current ones and
front line remainder beneficiaries. Sec. 3(23)

* Interests of the beneficiaries means beneficial
interests as provided in the terms of the trust. Sec.

3(16)

Page 19 of 226



Definitions

Section 3

* A power of direction does not include a power of
appointment, appointment or removal, revocation, a
power of appointment, or power of substitution. Sec.
Sec. 3(20) and Sec. 84(b) (UDTA)

* A spendthrift provision is a term of the trust that
restrains both voluntary and involuntary transfer of a
beneficiary’s interest. Sec. 3(26).
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Definitions

Section 3

* While the “terms of the trust” is a defined term in the
pure UTC, it was intentionally omitted from the CUTC.

* That leads to the anomaly of “terms of the trust”
appearing many times in the act, without definition.

* “Trust” is not defined in the CUTC or UTC, but “trust
instrument” is defined in Sec. 3(30). Note that it says
that in the case of a charitable trust, it means any
written instrument by which property is dedicated for
a charitable purpose described in Section 26.

10
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Mandatory Rules

* CUTCis a default statute, except for the mandatory
rules listed in Section 5(b).

* The mandatory notice rules are in Section 5(b)(7)-(8)
* Most mandatory rules have not been controversial:
* Requirements for trust creation (Sec. 22)

* Duty of trustee to act in good faith and in accordance
with trust terms, purpose (Sec. 53, UTC 801)

* Requirement that trust purpose be lawful (Sec. 25)

1

Page 22 of 226



Mandatory Rules

* Power of court to modify or terminate trust
(Sec. 31-37)

* Power of court to modify or dispense with

bond (Sec. 45)

* Power of court to adjust trust provision that
specifies unreasonably low or high trustee
compensation (Sec. 51)

12
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Mandatory Notice Rules

* Mandatory notice obligations (Sec. 5(b)(7) and (8)):

*The duty under Sec. 63(b)(2) and (3) to notify Q benefs
over age 25, or the designated rep of a Q benef, of the
trust’s existence, trustee’s identity, and of the right to
request a report; and

*The duty under Sec. 63(a) and (c¢) to respond to a Q benef
or designated rep’s request for a report or information
reasonably related to the trust administration.

*Any mandatory notice can go to a designated rep. Sec.
63())-

13
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Nonjudicial Settlements (Sec. 11

* Ratifies use of non-judicial settlements for inter-vivos
trusts, and the use of virtual representation to
facilitate them.

* Establishes standards for the enforcement of non-
judicial settlements for inter-vivos trusts and lists
examples of the types of matters for which non-
judicial settlements may be used.

* Indirectly, facilitates the use of mandatory arbitration
provisions where these provisions are recognized.

14
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State Overrides

* Sec. 2(d) prevents any CUTC provision from
diminishing the state’s collection rights against a self-
settled, payback type of Special Needs Trust.

* Probate court supervision of testamentary trusts is
preserved throughout the CUTC.

* AGO involvement with charitable trusts is likewise
maintained throughout the CUTC.

15
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New and Useful Rules

* Trustees who sign contracts “as trustee” are not
personally liable. Sec. 75

* Statute of limitations on inter-vivos trust contests
limited to one year from settlor’s death, or 120 days
from direct notice. Sec. 43.

* Irrevocable trusts can now safely mandate that
trustee reimburse settlor for income taxes paid on
trust income, without subjecting trust to creditor
claims. Sec. 58.

 Trust combination/merger. Sec. 38.

16
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Applicability

General Rule: Act applies to all trusts, whenever
created, and to all lawsuits, whenever initiated. Sec.

109(a)(1).
*All background law and equitable principles continue
to apply. Sec. 6.

17
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Exceptions to Applicability

* No application to charitable trusts unless the Act says
so. Sec. 2(b).

* No application to statutory business trusts under Ch.
615 (C.G.S. Sec. 34-500, et seq.). Sec. 2 ().

18
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Exceptions to Applicability

* Modification and termination with settl
beneficiary consent are not available under Sec. 31(a)
to trusts irrevocable before 1/1/20, or to self-settled
SNT’s created at any time, Sec. 31(f), without changed
circumstances, Sec. 32.

* So, modification and termination that would violate a
material purpose is not generally available to existing
trusts.

19

Page 30 of 226



Exceptions to Applicability

« All noncharitable trusts may be terminated under S
31(b) with beneficiary consent and a court finding
that termination does not violate a material purpose.

* All noncharitable trusts may be modified under Sec.
31(b) with beneficiary consent and a court finding
that modification is consistent with material purpose.

20
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Exceptions to Applicability

Exceptions to applicability, continued:

* No application to pending lawsuits if court finds it would
substantially interfere with the suit or prejudice parties. Sec.

109(a)(3)-
* New presumption of revocability is prospective. Sec. 41.

* No application of a rule of construction or presumption to
existing trusts if there is a “clear indication of a contrary
intent in the terms of the trust.” Sec. 109(a)(4).

* If an existing time period applied to grant, extinguish or bar a
right before 1/1/20, that statutory time period applies and it is
not extended by the Act. Sec. 109(b).

21
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Exceptions to Applicability

Exceptions to applicability, continued:

*  The new default trustee powers and broad Sec. 65(a)(d)(A)
default power apply to all trusts, except when the trust
instrument reflects an intent to disallow the exercise of the
power. Sec. 66(¢).

* This makes expressly prohibiting unwanted powers crucial:

“Trustee shall not....” versus “Trustee shall have the
following powers and no others...”

Safest approach is to specifically override any unwanted powers
by referring to them in the trust instrument.

22
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Notice Applicability

Prospective notice requirements per Sec. 63(h):
*The duties to:
* Respond to request for a copy of trust
* Notify qualified beneficiaries upon acceptance of trusteeship

* Notify qualified beneficiaries sixty days after irrevocability, all
under Sec. 63(b)

* Annually report to current beneficiaries and qualified
beneficiaries who request reports under Sec. 63(c)

*Are all prospective, only, and do NOT apply to trusts that were
irrevocable on January 1, 2020. They do apply to existing revocable

trusts.
23
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Notice and Remedies

Presented by:
Hon. Frank J. Forgione
Attorney Mary M. Ackerly
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Notice to Beneficiaries
A Roadmap

* When to send notice (or other information) to

beneficiaries (covered by various sections of the
act)

* How to send notice (Section 9)
* To whom to send notice (Section 10)

25
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Notice to Beneficiaries
When?

* Creation of irrevocable trust — 63(b)(3)

* Acceptance of trusteeship - 63(b)(2)

* Trustee’s annual report — 63(c)

* Transfer of principal place of administration (Sec.
8)

* Termination of non-charitable inter vivos trust
under $200,000 (Sec. 35)

* Division or combination of a trust (Sec. 38)

* Resignation of a trustee (Sec. 48)

26
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Notice to Beneficiaries
How?

» “...in a manner reasonably suitable under the
circumstances and likely to result in receipt of the
notice or document.”

* Email is permissible, if the recipient consents in
advance.

* Per the applicable court rules, in a judicial proceeding.

27
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Notice to Beneficiaries, Trusts for individuals

Sent to whom?

* Qualified beneficiaries — the default rule
* Other beneficiaries who request it
* Designated representative

28
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Notice to Beneficiaries, Charitable trusts

hom?

A charity is treated as a qualified beneficiary if it:
* Is a distributee or permissible distributee

* Would be a distributee upon termination of
current interests

* Would be a distributee if the trust terminated

29
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Notice to Beneficiaries, Charitable trusts
Sent to whom?

* A charity is treated as a qualified beneficiary if it:
* Is a distributee or permissible distribute
* Would be a distributee upon termination of current interests
* Would be a distributee if the trust terminated
* BUT NOT if the charity’s rights are subject to:
* A power of appointment
* Removal
* Any other power of termination

30
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Notice to Beneficiaries

* Attorney General has rights of a qualified beneficiary,
with respect to a charitable trust if:

* Trustis administeredin CT or
* Primary charitable beneficiary is in CT, or
* Intended charitable benefitis in CT

31
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Notice to Beneficiaries
A few others

The person appointed to enforce a trust in the case of
* Pet trusts
* Trusts for noncharitable purposes, under Sec. 29

32
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Duty to Inform and Report

Section 63

The trustee must:

*““Keep the qualified beneficiaries reasonably informed about the
administration of the trust and of the material facts necessary for
the beneficiaries to protect their interests.”

*Provide a copy of the relevant portions of the Trust instrument,
upon request.

*Notify within 60 days of:

* Acceptance of Trusteeship: Trustee name and contact
information

* Creation of (or conversion to) Irrevocable Trust:
* Trust existence
* ldentity of Settlor
* Right to request copy of Trust instrument
* Right to Annual Trustee’s Report

Page 44 of 226



Duty to Inform and Report

Section 63

* Mandatory reporting rules that Section 5 prohibits
waiving:
* Duty to notify qualified beneficiaries (over age 25) of

existence of irrevocable trust, identity of trustee, right to
trustee’s report

* Duty to respond to beneficiary’s request for information
reasonably related to the administration of the Trust

* Duty to respond to request of a qualified beneficiary for a
trustee’s report

34
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Duty to Inform and Report

Section 63

* Rules that can be waived:

* Duty to keep beneficiaries reasonably informed about
the administration of the trust

* Duty to provide beneficiary with a copy of relevant
portions of the Trust instrument

* Duty to provide annual Trustee reports

35
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Judicial Accountings

The court may grant a peti

* Brought by a qualified beneficiary of a testamentary
if necessary to protect a beneficiary’s interests

*Brought by any other beneficiary of a testamentary trust
(or any beneficiary of an inter vivos trust), if:

* Beneficiary has “sufficient” interest
* An accounting is “necessary”
* Petition is not for purposes of harassment

36
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Other Trustee Duties and Powers

Duty of Administration (Sec. 53) — act in good faith

terms of trust, settlor’s intent, beneficiaries’ interest

* Duty of Loyalty (Sec. 54) — watch out for conflicts!

* Duty of Impartiality (Sec. 55) — act equitably toward all beneficiaries

* Prudent Administration (Sec. 56) — administer the trust prudently; cf
CGS 45a-541b

* Delegation by Trustee (Sec. 57) — cf CGS 45a-541i

» Control and Protection of Trust Property (Sec. 59) — take reasonable
steps

» Recordkeeping and Identification of Trust Property (Sec. 60) — keep
trust property separate, and designate as trust property

* Enforcement and Defense of Claims (Sec. 61) — take reasonable steps

* Collecting Trust Property (Sec. 62) — take reasonable steps to compel
and redress breach

» Discretionary Powers (Sec. 64) — exercise in good faith
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Fiduciary Powers

* Current Law
* Must state powers explicitly

* Fiduciary Powers Act C.G.S. Sect. 45a-233 et seq. —
incorporation by reference

* Section 65

* Trustee may exercise:
* All powers conferred by the Trust instrument

* Any other powers to achieve proper investment,
management, and distribution

* AND all powers conferred by the Act

38
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Fiduciary Powers

* Section 66

* Specific powers given to Trustee without requirement
of any reference in the Trust instrument.

* Not the same as Fiduciary Powers Act

* Practitioners should compare to their own “long form”
powers to address any inconsistencies.

39
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Damages and Remedies

* Violation of Duty = Breach (Sec. 68)

* Existing law governs what damages may be imposed
* In absence of breach,

* No liability from loss or depreciation (or failure to make
a profit) — Sec. 69(b)

* BUT

* Trusteeis accountable to beneficiary for profit made by
the trustee personally

40
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Trustees’ Protection from Liability

* Statute of Limitations (Sec. 70)
* One year from sending annual report
* Three years, generally
* Reliance on Trust Instrument (Sec. 71)

* To the extent that the breach resulted from reasonable
reliance

* Ignorance of an Event (Sec. 72)

* |If the Trustee has exercised reasonable care to ascertain
whether it happened

41
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Exculpation

* Exculpation by terms of trust (Sec. 73)

* Exculpatory term is unenforceable if:

* It purports to relieve trustee from acting in bad faith or
with reckless indifference

* It was inserted as the result of abuse of
fiduciary/confidential relationship

* Exculpatory term inserted by the trustee is abuse,
unless trustee proves it is fair and was adequately

communicated to settlor.

42

Page 53 of 226



Protection of Trustee by

Acquiescence of Beneficiary

* Proposal for Distribution on Termination — full or
partial (Sec. 67)

* Beneficiaries foreclosed from objecting after 30 days if
sent:

* The proposed distribution
* Theright to object
* The time allowed to object

43
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Protection of Trustee by

 Consent, Release, or Ratification (Sec. 74)

* Trustee avoids liability if beneficiary
* consented to a breach,
* ratified the breach, or
* released the trustee,
* Unless
* Induced by improper conduct by the trustee, or

* The beneficiary did not know of beneficiary’s rights or
materials facts

44
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Third Parties Dealing with Trustee

* Limitation on Personal Liability of Trustee (Sec. 75)

* Negates personal liability on contracts entered into as
trustee

* Relieves trustee from liability for torts, unless personally
at fault

* Interest as General Partner (Sec. 76)

* Negates personal liability re contracts and torts of
partnership, if status as trustee is disclosed

* UNLESS trustee or family member holds a personal
interest in partnership
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Third Parties Dealing with Trustee

Someone, other than a beneficiary, who
trustee or deals with a trustee is protected from I|ab|I|ty

if (Sec. 77):
*Acts in good faith and
*Without knowledge that the trustee is exceeding or
improperly exercising a power or authority

No obligation to inquire into the extent of trustee’s
powers

Applies to dealings with former trustee, if no
knowledge that trusteeship has terminated

46
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Certification of Trust
Section 78

- Trustee can provide certification to any person o |
beneficiary or the Attorney General, in lieu of a copy of the entire
Trust instrument.

* Must include:

Existence of the trust and date of trust instrument

Identity of Settlor; Identity and address of current Trustee(s)
Powers of the Trustee (attach an excerpt?)

Revocable vs. irrevocable, and who may revoke

Authority of co-trustees to sign, etc., and whether all must exercise
powers

EIN
Manner of taking title

* Must be signed by a Trustee and state that the Trust instrument
has not been revoked/modified/amended in a manner that would
make the representations incorrect.
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Trust Modification and Termination
One of the driving forces behind the CT UTC

Presented by:
Hon. Domenick N. Calabrese
Attorney Deborah Tedford
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Prior Law

Adams v. Link (1958) - termination or
material changes only if “every
reasonable ultimate purpose of the
trust’s creation and existence has been
accomplished”

49
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CT UTC expands grounds for modification
or termination of trusts

* Proceedings may be brought by either a trustee or
beneficiary

* Trustee is a necessary party

* For charitable trusts, modification or termination is
limited to those trusts instruments that explicitly
grant the settlor or the settlor’s designee the right to
do so

* For non-charitable trusts, the grounds for
modification or termination have been greatly
expanded

50
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Five Paths for Moditying Trusts

* Changed Circumstances - to further the purpose of the -
trust

* Consent of All or Almost All Beneficiaries - consistent with
a material purpose of the trust - We have a new, better
idea

* |t Seemed Like a Good Idea at the Time - Consent of
Settlor, All Beneficiaries - even if INCONSISTENT with
material purpose

* Correct Mistakes - both in expression, or in the inducement

* Tax Purposes - broad standard, if not contrary to settlor’s
intent
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Changed Circumstances- § 32

“Who Knew?”

Applies to modification of both old and new
both testamentary or inter vivos trusts, if court fmds

*Circumstances not anticipated by the Settlor

*Proposed changes will further the purposes of the
trust

*Proposed changes must be in accordance with the
Settlor’s probable intentions

*Consent of all beneficiaries is NOT required; a court
can override beneficiary objection if appropriate

52
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Permissible Modifications

* Administrative changes - especially if continuation of
existing provisions would be “impractical, wasteful or
impair the trust’s administration”

* Substantive changes - discretionary to “further the
purpose of the trust”

* Spendthrift provisions are not automatically a
material purpose unless Settlor explicitly provides

* First party special needs trusts - limited modifications
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“Making It Better” - Modification by Almost
All Beneficiaries §31(b)

- New ground for modification of new or existing trusts, e
without changed circumstances, if parties have a better idea
and

* All beneficiaries consent, or

* Almost all, if court finds any non-consenting beneficiaries
are sufficiently protected, and if they had consented, the
trust could have been so modified, and

* Court finds proposed modification is not inconsistent
with a material purpose of the trust

* Spendthrift provision is not automatically a material
purpose g
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“It Seemed Like a Good Idea at the Time”

Consent of Settlor and Beneficiaries

Section 31(a) Requires court approval, app |
inter vivos trusts
* Changed circumstances are not necessary

* Modification (or termination) may be CONTRARY to a
material purpose of the trust

 Settlor must still be living and consent; if incapable,
conservator (with approval of probate court) or agent (if
poa or trust permits agent to so act) may give consent

* Role of court is limited to finding unanimous consent
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“Oops” - Modification or Reformation

* Applies to both pre and post CT UTC trusts, inter
vivos or testamentary

* Petitioner must prove Settlor’s original intention by
clear and convincing evidence

* Mistake can be scrivener’s error (mistake in
expression) or Settlor’s mistake of fact or law
(mistake in inducement)
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Modification of Trusts for Tax

Objectives, § 37

* Atrustee or beneficiary can petition a court to modify
a trust to achieve the settlor’s tax objectives

* Modification must be “not contrary to the settlor’s
probable intent”

* Court order may be retroactive, but may not
necessarily bind the IRS or DRS

* Applies to both testamentary and inter vivos trusts

* No longer limited to reforming marital deduction,
creating a QDOT Trust, or reforming a charitable
remainder trust
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Trust Termination

* Many of the same provisions apply to trust
termination as trust modification

» Changed circumstances - Sec. 32(a)

* Consent of all or almost all of the beneficiaries -
Sec. 31(b)

 Consent of living Settlor (or legal representative)
and all of the beneficiaries, even if inconsistent
with material purpose - new trusts only - Sec.

31(a) (It seemed like a good idea at the time
trusts) 58
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Additional Methods for

Termination

* There are two additional methods for terminati
trust that are not available for modification

* A trust of any value that nonetheless is insufficient to
justify the costs of administration relative to its
material purposes - in the alternative, a court may
also consider changing the trustee - Sec. 35 (b)

* Nonjudicial (inter vivos trusts) termination is also
available for trusts under $200,000, requirement is 30
days notice to qualified beneficiaries by the trustee -
Sec. 35(¢c); coordinate with Sec. 67(a) permitting
trustee to send a proposal of the distribution to the
qualified beneficiaries
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Distribution in the event of

Standards for distribution of a terminating

* If termination is by a court, then distribution is as
directed by the court after considering the
material purposes of the trust, Sec. 35

* If termination is by a court based on consent of the
settlor and all beneficiaries, distribution can be in
any manner, for any purpose, even if inconsistent
with the material purposes

* For nonjudicial termination of inter vivos trusts
under $200,000, distribution must be consistent
with trust purposes
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Special Needs Trusts

* There are special provisions in the CT U7
special needs trusts. Note - these provisions do not
apply to third party supplemental or other fully
discretionary trusts

*  Modification of SNTs is limited to modifications that
are necessary to meet federal law requirements for
SNTs, or

* Modification of the ultimate remaindermen (after
repayment to the state or states that provided
medical or in the case of CT, other reimbursable
assistance

* Termination IS NOT PERMITTED other than by death
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Nonjudicial Settlements - 8

Options

* Trust termination (inter vivos) for trusts under
$200,000, Sec. 35(a)

* Determination of the interpretation or construction
of the terms of the trust, Sec. 11 (d)(1)

* Approval of a trustee’s report or accounting, Sec. 11
(d)(2)
* Consent to directions to a trustee granting or

refraining from performing a particular act, or
granting additional power(s), Sec. 11 (d)(3)
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More nonjudicial settlements

* Forinter vivos trusts, trustee matters
resignation, appointment of successor,
determination of a trustee’s compensation, Sec. 11

(d)(4)

* Transfer of an inter vivos trust’s principal place of
administration to a new location, state or country
(except for charitable trusts), Sec. 11 (d)(5)

 Determining the liability of the trustee of an inter
vivos trust for a particular action, Sec. 11 (d)(6)

* Combining or dividing trusts, Sec. 38
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Court Intervention in Nonjudicial

Settlements

- A nonjudicial settlement can become a judicia
settlement under the following circumstances:

* Aninterested party may petition a court to
approve a nonjudicial settlement agreement
based on whether or not virtual representation
was adequate

* Aninterested party may petition a court to
approve a nonjudicial settlement agreement to
determine if the terms and conditions could have
been properly approved by a court. Sec. 11 (f)
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* Atrustee may, without the consent of a court,
combine two or more inter vivos trusts after 30
days’ notice to all qualified beneficiaries. Sec.38

* The settlors of the combining trusts need not be
the same - the trusts may be created by different
family members or other individuals

* The terms of the combining trusts need not be
identical - only that “the result does not impair
rights of a beneficiary or adversely affect
achievement of the purpose of the trust”

65

Page 76 of 226



More features of trust merger

* The required notice is thirty days

* Notice is only required to qualified beneficiaries,
not to contingent or more remote beneficiaries

* Beneficiary approval is not necessary

* Court approval is not necessary; if a trustee or
beneficiary wishes, court approval may be sought
under Sec. 30

* This is an alternative to decanting; it is a default
provision and can be restricted by drafting, but
brings additional flexibility
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Designated Notice Representative 321

* There is a new creature in the Connecticut trust law field-a
designated notice representative — whose identity and function
will likely evolve and be clarified over time

* It was modeled after a similar provision in the Florida UTC and
inserted into our UTC to help with enactment. Caveat: this is
relatively unchartered territory and there are risks and benefits

* The designated notice rep may be appropriate for those
between the ages of 18 and 25 to avoid the negative effects of
too much money at a sensitive time

* The designated notice rep may be appropriate for those with
serious substance abuse or mental illness problems who might
otherwise create disruption or worse for the orderly function of

the trust and beneficiaries 6
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Some cautions

* The designated notice rep is likely a fiduciary — the rep must
act “in good faith” to avoid liability

* There is a potential of real liability for this position

* Good document drafting should provide guidance and
standards for the notice rep until case law or statutes
develop the law

* Without standards or good practice, the designated notice
rep may lead to a claim that a beneficiary was deprived of his
or her property interest without due process of law
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Contested Matters
Jurisdiction and Trustee Considerations

Presented by:
Hon. Paul J. Knierim (retired)
Attorney Kelley Galica Peck
Attorney John R. lvimey




Section 7

*Designation in trust controls unless contrary to public policy

°If none, law of state with most significant relationship controls

70
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Section 8

Principal Place of Administration

* Designation in trust controls if:

Trustee’s principal place of business or residence;
Trust Director’s principal place of business or residence; or
Administration occurs in designated jurisdiction

* If none, factors include location of:

Trustee (individual trustee)
Trust officer (corporate trustee)
Trust assets

Records
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Trustee’s Duty re: Place

* Trustee has duty to administer the trust in the place that is
appropriate to:

* Purpose of trust
* Administration
* |Interests of beneficiaries
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Changing Place of Administration

* Trustee may transfer
* All trusts: 60 day advance notice to qualified beneficiaries

* New location and trustee’s new contact information
* Reason for transfer

*  Date of transfer
* Testamentary trusts: prior court approval required
* Charitable trusts: transfer outside U.S. prohibited

* Transfer does not deprive CT courts of jurisdiction
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Why Place of Administration

*  Which court(s) have jurisdiction

* Trustee’s duty to administer in an appropriate location

* Transfer procedures
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Section 13- Mandatory Court

Oversight of Testamentary Trusts

* Section 13 reiterates the longstanding reality that
testamentary trusts remain subject to ongoing judicial
supervision and inter vivos trusts are not.
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Section 14 — Personal Jurisdiction

Jurisdiction in this state is achieved if the principal place of administration
is in this state, but there may be other methods of obtaining jurisdiction in
Connecticut.

A trustee submits to the personal jurisdiction in Connecticut if he accepts
appointment of a trust that has its principal place of administration in
Connecticut or if he moves the principal place of administration to
Connecticut.

A beneficiary is subject to personal jurisdiction in Connecticut if he accepts
a distribution from a trust with its principal place of administration in
Connecticut. (In personum jurisdiction)

The beneficiary’s interest in a trust is subject to jurisdiction in this state if
the trust has its principal place of administration in Connecticut. (In rem
jurisdiction) 76
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Section 15 — Jurisdiction: Probate

Courts vs. Superior Courts

Probate Courts have “sole original jurisdiction.” Most of these
are areas where the legislature gave the Probate Courts
jurisdiction under prior statutes but did not state explicitly
whether the Superior Court had concurrent jurisdiction. Note,
however, that subsection (c¢) qualifies the exclusive nature of
probate court jurisdiction.

(15)(b) - Identifies testamentary trust matters where the
Probate Courts and the Superior Court have “concurrent
original jurisdiction.” These mostly come from prior statutes
granting jurisdiction to both the Probate Courts and the
Superior Court. 7
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Section 15 (continued)

* 15(c) - Overrides Sec. 15(a) to recognize original jurisdictionin
over any testamentary trust matter if (1) it is consolidated with another matter
involving the same trust where the Superior Court has jurisdiction or (2) where the
Superior Court has statutory or common law jurisdiction or powers or remedies not
available in Probate Courts.

* Please note the following analysis from the Appellate Court in Geremia v. Geremia,

159 Conn.App. 751, 125 A.3d 549 (2015):

* General Statutes § 51-164s provides in relevant part that “[t]he Superior Court
shall be the sole court of original jurisdiction for all causes of action, except such
actions over which the courts of probate have original jurisdiction, as provided
by statute.

* The concept of primary jurisdiction in the probate context ... involves a
statutory question as to whether jurisdiction over the subject matter rests
exclusively with the Probate Court.

* It therefore is incumbent on a party moving to dismiss a complaint on primary
jurisdiction grounds to demonstrate that the causes of action contained therein
are matters entrusted exclusively to the Probate Court.
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Section 15 (continued)

jurisdiction over all inter vivos trust matters, but also adds the
matters where Probate Courts will have “concurrent original
jurisdiction.”

* This section broadly expands access to the Probate Courts for
inter vivos trust matters. Coupled with Section 16, it
effectively grants the Probate Courts jurisdiction to hear and
decide almost any matter related to an inter vivos trust
without the need to first bring an action for an accounting.
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Section 15 (continued)

* (15)(e) authorizes the Probate Courts or the Superior Court
with jurisdiction to decide the following: (1) a trustee’s request
for instructions or for approval of an action; or (2) a party’s
request to compel or prohibit an action by a trustee.

* This essentially codifies Probate Rule 20 with respect to trusts.
Rule 20 applies to all probate matters and Sec. 15(e) only
applies to trust matters.
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Section 16

Geo

* Superior Court: venue provisions in Title 52 unchanged

* Probate Courts [ testamentary trusts:
* Court that admitted the will

* Probate Courts [/ court-authorized inter vivos trusts
* Court that authorized the trust
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Probate Courts / all other inter vivos trusts:

Geographic Jurisdiction

(continued)

Principal place of administration

Trustee’s residence or place of business

Location of trust assets or evidence of intangibles
Settlor’s residence

For a deceased settlor, court that administered estate or
residence at time of death

if the trust has no trustee, beneficiary’s residence (or place of
business for an entity)
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Creditor Claims against Trusts

* The exemption from claims of a creditor of a beneficiary (i.e.,
spendthrift law) is still governed by C.G.S. § 52-321. This
statutory provision was not revoked or amended.

* Section 3(26) adds to that by defining a ‘““Spendthrift
Provision” as any provision that restrains both voluntary or
involuntary transfer of a beneficiary’s interest.
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Protection From Trustee’s

Creditors

* §39 - Trust property is exempt from personal obligations of
the trustee.
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Protection from Beneficiary

Creditors

- §40(a) is designed to make third party “support trusts”

same as fully discretionary third party trusts as a vehicle for
creditor protection for beneficiaries.

* Creditors of a beneficiary cannot attach trust assets even if
trust is a support trust (i.e., a HEMS standard) and beneficiary
could compel a distribution on that basis.

* Prevents creditor claims against trusts on basis of:

*(1) $5,000/5% withdrawal power or “Crummey” power.

*(2) A power to distribute that is limited by ascertainable
standards, even where the beneficiary is a trustee.
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Protection from Beneficiary

Creditors

* Are independent trustees and fully discretionary trusts still
necessary to gain creditor protection?

* That is the intent of the law, but not guaranteed if beneficiary
resides in a different jurisdiction.

» Still advisable to include an independent trustee with sole
discretion.
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Protection from Grantor’s

Creditors

* § 58 - prevents a creditor of the grantor from making a claim
against an irrevocable trust merely because the trustee has
the power to pay the taxes on behalf of the grantor.

* Designed to eliminate one major concern regarding the power
to reimburse grantor’s tax liability rendering the trust subject
to estate tax.
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A Light at the End of the Tunnel

* CUTC finally establishes clear and concise Statutes of
Limitation relative to trust contests and claims against trustees
- at least for inter vivos trusts
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Limitations on Trust Contests

* § 43 provides a statutes of limitation with respect to the time
frame for bringing objections to a revocable trust

* Equalizes the playing field with the time frames applicable to
will contests.

* A person may commence a judicial proceeding to contest the
validity of a trust that was revocable at the settlor’s death
within one year after the settlor’s death.
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Limitations on Trust Contests

* The statutes of limitations can be shortened to 120 days after
trustee sends the person notice informing the person of the
existence of the trust, including:

* copy of the trust instrument
* the trustee’s name and address

* the time allowed for commencing a proceeding to contest (i.e.,
120 days from date of notice).
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Limitations on Trust Contests

* Trustee should provide documentation/information to -

* All persons entitled to notice of application for probate of
settlor’s estate or notice of admission of will to probate.

* The beneficiaries of the trust and all other persons who have an

interest that is adversely affected by the trust (in the opinion of
the trustee).

* NOTE: Cannot shorten the statute of limitations to 120 days if
notice is sent to the designated representative for the
beneficiary but NOT to the beneficiary.
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Limitations on Trust Contests

* Provides protection to a trustee who makes distribution o
trust property after the settlor’s death unless:

 Trustee knows of a pending judicial proceeding contesting the
validity of the trust.

* A potential contestant notified the trustee of a possible judicial
proceeding to contest the trust and such a proceeding is
commenced not later than 60 days after such notification to the
trustee.

* Trustee failed to give notice pursuant to Section 63.
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Limitations on Trust Contests

* If the court determines that a distribution to a beneficiary of a
trust is invalid, the beneficiary is required to return the
distribution received (even without a refunding agreement).
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Limitations on Claim for Breach

* § 73 Creates a clear and unequivocal timeframe in which a
beneficiary may bring claims against the trustee for breach:
*No more than one year from the date trustee provides a report to
the beneficiary adequately disclosing the breach
-OR -
°If no report (with adequate disclosure) provided, the statutes of

limitations is three years from date the trustee ceased to act as
trustee, the trust terminated or the beneficiary’s interest in the

trust ended.
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Limitations on Claim for Breach

* Eliminates the old rule that statutes of limitations do not begin
to run until the trustee accounts, but only for inter vivos trusts.

¢ Testamentary trusts do NOT get the benefit of this SOL.

* The provisions of § 74 providing for release of the trustee by
beneficiary consent also do not apply to testamentary trusts.

¢ Testamentary trusts have NO release or SOL protection until they

file a formal accounting (or financial report) with the probate
courts.
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Concerning the Trustee

* {44 changes the presumption regarding how to
accept appointment

° {46 reverses the presumption that co-trustees must
act unanimously

* § 47 creates a default mechanism for how to fill
vacancies - inter vivos trusts allow beneficiaries to act
without court intervention; testamentary trusts
mandate court intervention
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Concerning the Trustee

* § 48 allows resignation with 30 days’ notice for inter
vivos trust is silent, but requires court approval under
all circumstances of testamentary trusts

* § 50 gives trustees an ongoing duty to the trust
property until actual transfer to the successor; court
may override but doing so may leave assets at risk
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Bonds

Section 45

* Substantially modifies existing law, which mandates bond by
testamentary trustees unless expressly excused by the will and
requires bonds of inter vivos trustees when seeking probate
court jurisdiction over the trust if the trust instrument does
not expressly excuse bond.

* § 45 reverses the presumption for bond, which is now required
only if the court first determines that it is necessary to protect
the beneficiaries or is affirmatively required under the trust
instrument.

* This rule applies equally to testamentary and inter vivos trusts.

98

Page 109 of 226



Removal

Re-integrates the statutory removal provisions from Con
Gen. Stat. § 45a-242 back into the UTC framework.

Sec 49(b)(4) clarifies that the ‘“no-cause” removal must be
requested by all of the qualified beneficiaries - former C.G.S. §
45a-242 referred to ““all of the beneficiaries.”

NOTE.: C.G.S. § 45a-242 still exists as a separate statutory
section to deal with other fiduciaries - executors,
administrators, guardians and conservators, but now expressly
excludes trustees.

This provision applies equally to testamentary and inter vivos
trusts. 99
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Trustee Compensation

Section 51

* If the trust is silent, the trustee is entitled to reasonable
compensation under the circumstances.

* The statute does not define what constitutes reasonable, but
the official comments outline the factors to consider. The
factors are comparable to the existing common law factors
stemming from Hayward v. Plant and set forth in the Rules

* This should continue to inform the determination of
““‘compensation that is reasonable under the circumstances.”
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Trustee Compensation

Section 51

* However, if the terms of the trust instrument provide for
compensation, the trustee is entitled to the compensation as
specified in the trust.

* Court may only adjust that compensation (up or down) if (1)
the trustee’s duties are substantially different from that which
is contemplated when the trust was created, or (2) the
compensation specified in the terms of the trust would be
unreasonably low or high.
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Trustee Compensation

Section 51

* §51(b) does NOT provide that the compensation must be
“reasonable under the circumstances.” Court may only adjust
if it is objectively too high or too low under any circumstances.

* The usual nine-factor test would not apply where the
compensation is specified in the trust.

* Probate practice book should be amended. Until itis
amended, the statute would override the practice book.
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Reimbursement of Expenses

lon 52

* Atrustee is entitled to be reimbursed out of trust property,
with interest, for any expense incurred in the defense or
administration of the trust, unless the trustee was found to
have committed a breach of trust.

* This provision is broader than pure UTC, which does NOT reference
reimbursement for defense of the trust or recognize an exception in the
case of breach of trust.

* The trustee has a lien against trust property for the reimbursement.
* This provision applies equally to testamentary and inter vivos trust.
* This provision can be modified by the trust instrument.
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I1.

I11.

Introduction!

Sections 1-80 of Public Act 19-137 contain Connecticut’s version of The Uniform Trust Code
(“UTC”). The UTC, which was approved by the Uniform Law Commission nineteen years ago
in 2000 (and updated and amended multiple times since then), was intended to give states a
comprehensive model for codifying trust law. The “pure” UTC, with its official comments, can
be accessed at www.uniformlaws.org. According to its Reporter, Professor David English, most
of the UTC is a codification of the prevailing common law, but it includes changes. To date, the
UTC has been enacted in thirty-four states (with Illinois the most recent enactment) and in the
District of Columbia.?

Background

The pure UTC was drafted in response to the frequent use of trusts as will substitutes and for tax
planning and asset management. The greater the number of trusts, the greater the number of
questions as to their administration, interpretation and use. The Connecticut UTC, or “CUTC?”,
was first proposed in 2002, was proposed in various forms at least five times after that, and was
finally proposed in 2019 as HB 7104, enacted as Public Act 19-137. It will be codified in
January, 2020.

The Uniform Laws Subcommittee of the CBA’s Estates & Probate Section, including Professor
John Langbein, one of the UTC’s drafters, began its intensive study of the UTC twenty years
ago, in 1999. Initially, the subcommittee worked closely with family law practitioners and
representatives of Connecticut financial institutions to ensure that the CUTC would meet their
clients’ needs. In addition, subcommittee members met with several Probate Court judges to
revise the Connecticut UTC to preserve existing court oversight of testamentary trusts, a
substantial departure from the uniform act. A drafting committee then met to revise the UTC to
incorporate the suggestions of all of these groups, with the assistance of the UTC reporter,
Professor David English of the University of Missouri Law School.  Thereafter, the
subcommittee conferenced with Karen Gano of the Attorney General’s Office (“AGO”), and
with Tiana Gianopulos on behalf of the Connecticut Bankers Association, to tailor the CUTC to
their needs. Debby Tedford has tirelessly negotiated over the years with representatives of the
AGQO’s Collection Unit, which had concerns with Article 5, and most recently, with the mere
idea of the act.

Major Connecticut Revisions to the UTC

The UTC provisions governing notice to beneficiaries have been varied by most enacting states.
In principal, the Connecticut drafters agreed with the UTC’s national drafters that for policy
reasons, notice to trust beneficiaries is desirable. Without such notice, no one will be armed with
the information necessary to enforce and protect the remainder beneficiaries’ rights.*
Nevertheless, there are those who opposed making such notice mandatory, instead of waivable.
As a compromise, we followed several other states’ leads and allowed mandatory notice to be

' The author of Sections I, II and III of this presentation outline is Suzanne Brown Walsh of Murtha Cullina LLP.

2 See https://tinyurl.com/y6dke5nw (last visited August 3, 2019).

3 The main provisions of the CUTC are in Sections 1-80 of Public Act 19-137.

4 For example, beneficiaries entitled to the trust after an income beneficiary dies might not learn of the trustee’s improper investments for
many years. If the trustee is an individual, their right to sue the trustee for the loss in the trust’s value might be worthless. Both trustees
and beneficiaries benefit from notice, which not only gives beneficiaries information, but requires them to act upon it in a timely manner or
lose their right to do so.
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IVv.

given to a “designated representative” selected by the Settlor. This gives someone the
information and ability to enforce beneficiary interests while it satisfies those for whom privacy
is of paramount importance.

Another widely varied portion of the UTC is Article 5, on creditors’ rights. Like Colorado, the
Connecticut version of the UTC omits almost all of Article 5. The primary, pragmatic reason was
that Article 5 became a repeated barrier to enactment because of AGO opposition to any
interference, theoretical or real, with its ability to seek reimbursement for state aid.

Perhaps the areas of greatest deviation from the UTC in the CUTC are to the jurisdiction
provisions in Sections 15 and 16, which have no counterpart in Article Second of the UTC, the
bifurcation of the application of the CUTC to testamentary and intervivos trusts, and the
inapplicability of many provisions to charitable trusts.

Basic Rules and Policies
A. Important definitions; PA 19-137, Section 3

1. "Beneficiary" means a person that (A) has a present or future beneficial interest in
a trust, vested or contingent; or (B) in a capacity other than that of trustee, holds a
power of appointment over trust property. "Beneficiary" does not include an
appointee under a power of appointment until the power is exercised and the
trustee has knowledge of the exercise and the identity of the appointee. CUTC
Sec. 3(3) (hereinafter, all references to Section or Sec. are to Public Act 19-137,
and not the UTC).

2. "Charitable trust" means a trust, or part of a trust, created (A) for a charitable
purpose described in section 26 of this act; and (B) when property is dedicated for
a charitable purpose, whether the dedication is by written instrument, declaration,
deed, pledge, judgment or decree. Sec. 3(5).

3. "Court" means a court of this state having jurisdiction over the matter pursuant to
sections 15 and 16 or a court of another state having jurisdiction under the law of
the other state. Sec. 3(8).

4. "Current beneficiary" means a beneficiary that, on the date the beneficiary's
qualification is determined, is a distributee or permissible distributee of trust
income or principal. Sec. 3(9).

5. "Qualified beneficiary" means a beneficiary that, on the date the beneficiary's
qualification is determined: (A) Is a distributee or permissible distributee of trust
income or principal; (B) would be a distributee or permissible distributee of trust
income or principal if the interests of the distributees described in subparagraph
(A) of this subdivision terminated on such date without causing the trust to
terminate; or (C) would be a distributee or permissible distributee of trust income
or principal if the trust terminated on such date. Sec. 3(23).

6. "Settlor" means a person, including a testator, that creates or contributes property
to a trust. If more than one person creates or contributes property to a trust, each
person is a settlor of the portion of the trust property attributable to such person's
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contribution, except to the extent another person has the power to revoke or
withdraw such portion and as otherwise provided in section 40 of this act.” Sec.
3(25).

"Testamentary trust" means a trust created under a will and, unless otherwise
expressly provided, any trust established pursuant to an order of the Probate
Court. Sec. 3(28).

"Trust instrument" means any instrument executed by the settlor, including a will
establishing or creating a testamentary trust, that contains terms of the trust,
including any amendments thereto. In the case of a charitable trust, "trust
instrument" means any written instrument by which property is dedicated for a
charitable purpose described in section 26 of this act. Sec. 3(30).

"Mandatory distribution" means distribution of income or principal that the
trustee is required to make to a beneficiary under the terms of the trust, including
a distribution upon termination of the trust. "Mandatory distribution" does not
include a distribution subject to the exercise of the trustee's discretion, regardless
of whether the terms of the trust (A) include a support or other standard to guide
the trustee in making distribution decisions; or (B) provide that the trustee "may"
or "shall" make discretionary distributions, including distributions pursuant to a
support or other standard. Sec. 3(18).

B. State Overrides

1.

To preserve the state’s collection rights, Sec. 2(d) provides that “No provision of
sections 1 to 123, inclusive of this act, as such provision may be applied to a trust
established pursuant to and in compliance with 42 U.S.C. § 1396p (d)(4), shall be
interpreted in a manner, nor shall any court having jurisdiction over any such trust
issue an order, judgment, decree or ruling, that is inconsistent with, or that
contravenes, the provisions of federal law.”

The CUTC was essentially bifurcated in order to preserve probate court
supervision of testamentary trusts. Thus, Sec. 5(14) makes “the provisions of
sections 1 to 83, inclusive, of this act dealing with judicial supervision of
testamentary trusts” a mandatory rule that cannot be overridden. Specific
provisions include:

a. Section 8(e), prohibiting transfer of the principal place of administration
without Probate Court approval;

b. Sec. 13, providing that a testamentary trust is subject to continuing judicial
supervision;
c. Sec. 15’s jurisdiction provisions;
d. Sec. 16’s venue provisions;
e. Sec. 38 trust merger, which requires court approval;
5
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A new trustee’s obligation to file an acceptance of trust with a court. Sec.
44.

Trustee’s obligation to obtain court approval before resigning. Sec. 48(b).

Sec. 67(d) prohibition against using nonjudicial settlement agreements
upon termination.

The new statute of limitations on breach of trust does not apply. Sec.
70(e), nor does the Sec. 74 provision for beneficiary consent, release or
ratification of the breach.

The CUTC was also modified throughout in order to maintain the current law and
practice that gives and facilitates our AGO’s involvement in charitable trusts. For
example:

a.

Sec. 2(b) provides that except as expressly provided in the Trust Code, it
does not apply to a charitable trust as defined in Sec. 3(7).

Sec. 6 provides that those sections of the Act that do expressly apply to
charitable trusts “apply only to supplement Connecticut common law of
charitable trusts, and that “[n]o provision in sections 1 to 109, inclusive, of
this act or title 45a of the general statutes shall be applied or construed to
alter or diminish any charitable interest or purpose or any condition or
restriction related to a charitable interest or purpose.”

Sec. 8(e) prohibits the transfer of a charitable trust to a jurisdiction outside
the United States.

In Sec. 49(a), the AGO is given standing in certain Trustee removal
proceedings.

In Sec. 70(d), notice to the AGO must include a copy of the trust
instrument.

In the new version of C.G.S. Sec. 45a-520 set out in CUTC Sec. 121, the
AGO is given standing to ask that a small (under $150,000) charitable
trust be terminated.

Default and Mandatory Rules. (Section 5; UTC 105) Most of the rules of American
trust law can be overridden by the terms of a trust. The CUTC does not change that, as
nearly all of its provisions can be overridden by the settlor in the terms of the trust.
However, the CUTC codifies some principles of law that the settlor may NOT control
and override.

Section 5 contains those mandatory rules:

a.

The requirements for creating a trust. Sec 5(b)(1)(those requirements are
in Sec. 22).
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The duty of a trustee to act in good faith and in accordance with the terms
and purposes of the trust. Sec 5(b)(2).

The Sec. 25 requirement that a trust have a purpose that is lawful and not
contrary to public policy. Sec 5(b)(3).

The power of the court to modify or terminate a trust under sections 31 to
37, inclusive. Sec 5(b)(4).

The Section 45 power of the court to require, dispense with, modify or
terminate a bond. Sec 5(b)(5).

The Section 51 power of the court to adjust a trustee's compensation
specified in the terms of the trust that is unreasonably low or high. Sec

5(b)(6).

The duty under Section 63(b)(2) and (3) to notify the Qualified
Beneficiaries of an irrevocable trust who have attained 25 years of age, or
the designated representative of the qualified beneficiary, if any, of the
existence of the trust, of the identity of the trustee, and of the right of the
qualified beneficiary to request a trustee's report. Sec 5(b)(7).

The duty under Section 63(a) and (c) to respond to the request of a
qualified beneficiary of an irrevocable trust or the designated
representative of the qualified beneficiary, if any, for a trustee's report and
other information reasonably related to the administration of a trust. Sec

5(b)(3).
The effect of an exculpatory term under Sec. 73. Sec 5(b)(9).

The rights under sections 75 to 78, inclusive, of a person other than a
trustee or beneficiary. Sec 5(b)(10).

The periods of limitation for commencing a judicial proceeding. Sec

5(b)(11).

The power of the court to take such action and exercise such jurisdiction
necessary in the interests of justice. Sec 5(b)(12).

The jurisdiction of the court under sections 15 and 16. Sec 5(b)(13).

The provisions of sections 1 to 83, inclusive, dealing with judicial
supervision of testamentary trusts. Sec 5(b)(14).

Drafting Considerations with Default and Mandatory Rules

a.

Just because a statutory provision can be overridden, should it be
overridden?

Can a drafter increase the effectiveness of statutory provision by inserting
certain provisions in the governing instrument?

7

Page 121 of 226



C. Are there provisions a drafter is currently placing in most trusts that can be
removed to rely upon the default provision of the applicable trust code?

How to Override a Trust Code Provision

a. The CUTC is silent as to how its default provisions can be overridden in a
governing instrument.

b. Express reference.

1.

ii.

Clearly an express reference to provision of the CUTC will
override the provision.

For example, "The provisions of [CUTC Sec. 49]° regarding the
removal of trustees shall not apply to the removal of any trustee
serving hereunder."

C. Implied Preemption

1.

ii.

1il.

1v.

V.

Query whether a governing instrument can demonstrate an intent
for a settlor to preempt an issue also governed by a trust code, even
though the governing instrument does not specifically override a
specific trust code provision nor provide provisions that
specifically conflict with a provision of the trust code.

For example, would a provision that governs the resignation,
removal, and replacement of a corporate trustee demonstrate the
settlor's intent to completely control the resignation, removal and
replacement of all trustees, corporate and individual?

A trust provision that governs the same subject matter as a code
provision but in a different manner should control.

For example, a comprehensive provision governing the
resignation, removal, and replacement of both individual and
corporate trustees should override conflicting provisions of CUTC
sections 47, 48 and 49.

Would the remaining default provisions still be available?

Drafting Point: Specifically override provisions you do not want to apply, even if you have provisions

that cover the same subject matter.

D. Nonjudicial Settlement Agreements (“NJSA’s”; Section 11; UTC 111).

1.

NJSA’s are expressly permitted for any matter, but only for inter vivos trusts, as
long as the NJSA does not violate a material trust purpose and could be approved
by a court, if presented. Examples of matters that can be resolved by NJSA are
listed in Sec. 11(d), such as approval of an accounting, direction to a trustee to

5> Obviously, the override eventually will refer to the codified version of Public Act 19-137.
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refrain from acting, resignation and appointment of trustees, the determination of
compensation, transfer of trust’s principal place of administration, and a trustee’s
liability for an action.

A NJSA may not modify or terminate an irrevocable trust. Sec. 11(e).

An interested person may ask the court to approve the NJSA, to determine if the
virtual representation under the Trust Code was adequate, and to determine if the
NJSA contained terms and conditions that could have been approved by a court.
Sec. 11(f).

An “interested person” is defined in Sec. 11(a) to mean a person whose consent
would be required in order to achieve a binding, court approved settlement.

Trust Creation (Section 22; UTC 401)

1.

Sec. 22 specifies the manner of creating a trust, and Sec. 23 the requirements,
which in the pure UTC simply mirror common law. Section 22(3) confirms that a
trust may be created by means of the exercise of a power of appointment or
distribution in favor of a trustee. In a provision unique to the CUTC, Section
22(4) confirms that a trust can be created by transfer of property pursuant to a
statute or judgment that requires property to be administered in the manner of an
express trust, including (A) that a trust can be created by the guardian of the estate
of a minor or by the conservator of an estate; or (B) a trust described in 42 USC
1396p (d)(4), as amended from time to time; or (5) by court order. Section 23
further provides that the settlor’s power to create or contribute to a trust can be
exercised by an agent, if authorized in the power of attorney, or by a conservator
if authorized by the court.

Section 23(e) quite broadly provides that “a charitable trust is created if the donor
makes a gift with charitable intent.” This language was inserted by the
Connecticut AGO and is not in the pure UTC. Some Connecticut practitioners
have expressed concern that this language abrogates the Uniform Prudent
Management of Institutional Funds Act, which governs charitable endowments.
To address that concern, the future Trust Code technical corrections bill will likely
insert the phrase “subject to C.G.S. Sections 45a-535 to 45a-5351, inclusive” or
the equivalent, to make it clear that UPMIFA is still applicable.

Section 26(a) governs charitable trusts which may be created “for the relief of
poverty, the advancement of education or religion, the promotion of health,
governmental or municipal purposes, or other purposes the achievement of which
are beneficial to the community consistent with the provisions of sections 45a-514
and 47-2 of the general statutes.”

Sec. 26(c) provides that the settlor “or a person designated by the settlor who
would not otherwise have standing, may maintain a proceeding to enforce the
trust only to the extent specified in the trust instrument.”
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Drafting Point: As under current law, the trust must expressly grant the settlor standing to enforce a
charitable trust, and it may also designate a Protector, Director or another person to do so.

5.

Section 28 validates the use of oral trusts not subject to the statute of frauds or
prohibited by other law, but for all non-charitable trusts the creation and terms
require clear and convincing evidence.

F. Revocable Trusts. (Section 41; UTC 602). Post-2019 trusts are presumed to be
revocable and amendable.

1.

Drafting Point:

presumed.

Except for: a) trusts created before January 1, 2020, b) charitable pledges, or c)
vested charitable interests, a trust is irrevocable and not amendable only if and to
the extent the settlor expressly provides. Section 41.

Reverses common law rule that trusts were irrevocable unless the power to revoke
was expressly reserved.

NOTE: The new revocability presumption is prospective only.

Presumptions can be modified or waived by the governing instrument.

Critical to include clause specifying that trust is irrevocable, as revocability is now

A settlor must substantially comply with the method of revocation or amendment
specified in instrument, or any other method manifesting a clear and convincing
evidence of the settlor's intent to revoke or amend if the manner of amendment or
revocation in the trust is not made exclusive. Section 41(c).

A power to revoke, amend, or direct distributions can be exercised by a
conservator (or a guardian if there is not conservator appointed) with an explicit
order of the court, Section 41(f).

A Trustee without knowledge of the revocation or amendment of a trust is not
liable for acting in accordance with the terms of the trust, as they existed prior to
the amendment or revocation, Section 41(g).

Section 41(c) provides that a trust can be amended or revoked only by
substantially complying with the manner of revocation or amendment set forth in
the governing instrument. Only if there is no provision governing the manner of
revocation or amendment will other manifestations of the settlor's intent be
considered.

These provisions can be modified or waived by the governing instrument. In most
UTC states a trust can be modified by complying with the method of amendment
specified in governing instrument or by any other any other method manifesting
clear and convincing evidence of the settlor's intent, unless the method for
amendment specified in the governing instrument is made exclusive.

a. This raises significant issues whether written or oral statements to parties
other than the trustee will be deemed trust amendments.

10
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b. While a trustee without knowledge of an amendment is protected in
making distributions, this still creates real risk.

G. Applicability/Effective Dates.

1.

The act does not apply to charitable trusts unless expressly made applicable. Sec.
2(b).

The act does not apply to statutory business trusts created under chapter 615 of
the general statutes. Sec. 2(c). (This is an old exclusion requested years ago, by
commercial lawyers who use statutory trusts.)

Common law of trusts and principles of equity supplement the Act. Sec. 6. This is
necessary because although the trust code is comprehensive, it includes and defers
to the background of common law and equitable principles.

General rule is that the act applies to all trusts created before, on or after its
effective date of 1/1/20. Sec. 109(a)(1). The rule in Sec. 109 (a)(3) for lawsuits is
similar, except when it isn’t. See paragraph H 7, below.

H. Exceptions to the general rule of applicability to all trusts.

1.

Sec. 31’s modification and termination provisions do not apply to irrevocable
trusts created before, or revocable trusts that become irrevocable before, January
1, 2020. Sec. 31(a).

Sec. 31°s modification and termination provisions do not apply to self-settled
special needs trusts established pursuant to 42 USC 1396p(d)(4)(A) or (C). Sec.

31(f).

The new presumption of revocability is prospective, and only applies to trusts
created under instruments executed after January 1, 2020. Sec. 41.

The default list of trustee powers in Sec. 66 apply to all existing and new trusts,
whenever created, except when the trust instrument “reflects and intent to
disallow the exercise of the power.” Sec. 66(c).

Drafting Point: Be careful not to inadvertently reinstate a power that the client eliminated. Also be
careful to avoid inadvertently waiving a default power, by saying that the express powers are in addition
to the powers granted to a fiduciary under common law, versus law (as the latter includes the Act).

5.

Coupled with Sec. 65(a)(2)(A), which is effective January 1, 2020 and says that a
trustee (by default) may exercise “all powers over the trust property which an
unmarried competent owner has over individually owned property,” the Trustee
has the default power to do almost anything. See cmt. to Sec. 815: “This section is
intended to grant trustees the broadest possible powers, but to be exercised always
in accordance with the duties of the trustee and any limitations stated in the terms
of the trust.”

Drafting Point: The default Trustee powers “cover” everything in the (now outdated) CT Fiduciary
Powers Act, because that act was intended to include all possible powers. Essentially, then, a trustee can
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do anything that is not prohibited in the trust instrument or by law, but you would still want to include a
list of powers, so you have provisions you can easily show to a closing attorney or financial institution.
If the Settlor wants to prohibit the exercise of a power, you should say, “the Trustee shall not” followed
by that power. You could say, “The Trustee shall not have the powers in [Sec. 66] and shall only have
the following powers” but that would be more limiting and risky if one is unintentionally omitted. For
Wills, you could say, “My executor shall have all of the powers of a trustee in [CT UTC] as if my
executor were a trustee.”

6.

The notice requirements of Sec. 63(b) (duty to respond to request for copy of
trust, duty to notify qualified beneficiaries upon acceptance of trusteeship, and to
notify qualified beneficiaries sixty days after irrevocability) and Sec. 63(c) (duty
to annually report to current beneficiaries and qualified beneficiaries who request
reports) do NOT apply to trusts that were irrevocable on January 1, 2020. Sec.
63(h).

Drafting Point: Trusts created before January 1, 2020 that remained revocable on that date will be
subject to these new notice rules. That means that the trust must be amended to waive the non-
mandatory notices, if desired, or to name a Designated Representative to receive them.

V.

7.

The act applies to lawsuits commenced before 1/1/20 unless the court finds that
applying the act would substantially interfere with the effective conduct of suit or
prejudice the rights of “the parties”, in which case prior law would apply. Sec.
109(a)(3).

Any rule of construction or presumption in the act applies to existing trusts unless
there is “a clear indication of a contrary intent in the terms of the trust.” Sec.
109((a)(4).

“If a right is acquired, extinguished or barred upon the expiration of a prescribed
period that has commenced to run under any provision of the general statutes,
other than sections 1 to 108, inclusive, of this act before January 1, 2020, the
provision of the general statutes continues to apply to the right even if the
provision has been repealed or superseded.” Sec. 109(b). (Emphasis added)

L Other Innovations and Changes

1.

Resources

Section 75 (UTC 1010) reverses the common law rule and provides that a Trustee
is not personally liable on a contract, as long as the contract discloses that the
Trustee signed it in his or her fiduciary capacity.

Section 43 (UTC 604) clarifies that the statute of limitations for revocable trust
contests is generally one year from death, or 120 days from direct notice.

Section 58 (no counterpart in UTC) provides that an irrevocable trust can safely
require that the Settlor be reimbursed for income taxes paid by the settlor on
grantor trust income, without subjecting the trust to creditors’ claims.

A. English, Boulton and Fitzsimons, Case Law Under the UTC Through 2014,
https://tinyurl.com/y68lropm (last accessed 9-29-2019).
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David M. English, “The Uniform Trust Code (2000): Significant Provisions and Policy
Issues,” 67 Mo. L. Rev. 143 (2002) https://tinyurl.com/yypfrszj

Langbein, John H., "Mandatory Rules in the Law of Trusts" (2004). Faculty Scholarship
Series. 493, https://digitalcommons.law.yale.edu/fss papers/493

Articles on Notice under the UTC: https://tinyurl.com/y5xe9rkq
UTC Articles, in general: https://tinyurl.com/y4vc73tf

Pure UTC, with commentary: https://tinyurl.com/yxdtpmeu
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PART 11

Trustees’ Duties,
Powers, and Remedies



VI. Notice®

A. When?

1.

There are numerous sections of the Act that require a trustee to provide notice:

a. Creation of irrevocable trust, or a trust’s becoming irrevocable (Sec.

63(b)(3))
b. Acceptance of trusteeship (Sec. 63(b)(2))

c. Annual report (Sec. 63(c))

d. Transfer of principal place of administration (Sec. 8)

e. Termination of non-charitable inter vivos trust under $200,000 (Sec. 35)
f. Division or combination of a trust (Sec. 38)

g. Resignation of a trustee (Sec. 48)

B. Methods and Waiver of Notice (Section 9)

1.

This section of the Act does not break much new ground. Notice must be given
“in a manner reasonably suitable under the circumstances and likely to result in
receipt of the notice or document.”

In addition to first-class mail, personal delivery, and “delivery to the person’s last
known place of residence or place of business,” notice may be given by email, if
the recipient consents in advance.

Notice of a judicial proceeding is to be given as provided in the applicable court
rules.

In a proceeding involving a charitable trust, any notice that is required to be given
to the Attorney General must include a copy of the trust instrument. Sec. 70(d).

C. Notice to Whom

Section 10 spells out to whom notice must be given when notice is required:

1.

Qualified Beneficiaries. In general, notice is only required to be given to
“qualified beneficiaries” (defined in Sec. 1(23)).

Other Beneficiaries. When notice is required to be sent to qualified beneficiaries,
it must also be given to other beneficiaries (such as a contingent remainder
beneficiary) who request it.

8 The author of Sections IV, V, VI, VII and VIII of this presentation outline is Mary M. Ackerly of Ackerly Brown, LLP, with the
invaluable assistance of Rebekah M. Burgio.
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Designated Representatives. The Act modifies the “pure” UTC in permitting
notice to a designated representative (described in Section 21) of a beneficiary,
“when notice to qualified beneficiaries is required.” The text of the Section 110
of the “pure” UTC provides only that “whenever notice to qualified beneficiaries
of a trust is required..., the trustee must also give notice to any other beneficiary
who has sent the trustee a request for notice.”

The insertion of the reference to notice to the designated representative into
Section 10 in the middle of the sentence results in the literal reading of the
Section that may be inconsistent with the language and the intent of Section 21. It
also may be inconsistent with Section 63(j), which provides that notice to a
designated representative satisfies the trustee’s duty to provide information or
notice to the beneficiary. A technical correction may be needed.

Charities. A charity “expressly designated to receive distributions” has the rights
and is entitled to the same notices/information as a qualified beneficiary, if, on the
date its status as such is being determined, (1) it is a distributee or permissible
distributee, (2) would be a distributee upon termination of the interests of other
current distributees or permissible distributees, or (3) it would be entitled to a
distribution if the trust were to terminate on that date. According to the UTC
commentary, the intention is that a charity is only a qualified beneficiary if it is a
“first-line” remainderman (as opposed to a more remote remainderman).

However, a charity is not entitled to the rights of a qualified beneficiary if its
rights are subject to a power of appointment, removal or any other power of
termination.

Attorney General. The Attorney General has the rights of a qualified beneficiary
of a charitable trust if the trust’s principal place of administration is in
Connecticut, or if the primary charitable beneficiary or intended charitable benefit
is in this state. Note that the Attorney General’s status as a qualified beneficiary
under this Section does not necessarily establish Connecticut jurisdiction over the
trust.

Trusts for Pets or ““Non-Charitable’ purpose. A person appointed to enforce the
terms of a pet trust or a trust under Section 29 (trust with noncharitable purpose
without a definite or definitely ascertainable beneficiary or for a noncharitable but
otherwise valid purpose to be selected by the trustee) has the rights of a qualified
beneficiary.
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VII.

Duty to Inform and Report (Section 63)

A.

A trustee must “keep the qualified beneficiaries reasonably informed about the
administration of the trust and of the material facts necessary for the beneficiaries to
protect their interests” and must “promptly respond to a beneficiary’s request for
information reasonably related to the administration of the trust,” pursuant to subsection

(a).

A trustee must also give a copy of “the relevant portions of the trust agreement” to a
beneficiary, upon request, pursuant to subsection (b)(1).

Subsection (b) requires a trustee to provide to qualified beneficiaries:

1.

Subsection (b)(2) requires the trustee, within 60 days of accepting the trusteeship,
to provide the trustee’s name, address and phone number.

Subsection (b)(3) requires the trustee, within 60 days of the trustee’s learning of
the creation of an irrevocable trust (or of the conversion of a revocable trust to an
irrevocable trust) to provide:

a. notice of the trust’s existence,

b. the identity of Settlor(s),

c. the right to request a copy of the instrument, and
d. the right to an annual trustee’s report.

Subsection (c) requires a trustee to report to the current beneficiaries, and to other
qualified beneficiaries who request it.

1.

2.

The trustee must report at least annually and at termination.

When a vacancy occurs (i.e. if there is no trustee serving), then the former trustee
must send the report. The executor, administrator, or conservator of a deceased or
incapacitated trustee “may” send the report. According to UTC commentary, if a
former trustee cannot report (having died or become incapacitated, rather than just
resigned), then the personal representative is not under an obligation to provide
the report.

The report need not be “formal” but must include information about:

a. trust property,

b. liabilities,

C. receipts,

d. disbursements, including trustee compensation, and
e. listing of trust assets (with market values if feasible).
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According to UTC commentary, the obligation to send the report may be satisfied
by providing the annual income tax return and monthly brokerage statements,
provided that the information in those documents is complete and clear.

Waiver by beneficiary

A beneficiary may waive the right to trustee’s reports or other information to which the
beneficiary may be entitled and may withdraw a waiver previously given (subsection

()

Special effective date rules

1. Unlike most of the Act, subsections (b)(2) and (3) — which spell out information
to be provided to qualified beneficiaries about the trust and their rights to

information -- only applies to trusts that become irrevocable after January 1, 2020
(subsection (h)).

2. Subsection (c) -- which requires the trustee to provide annual reports -- also only
applies to trusts that become irrevocable after January 1, 2020.

Some of these obligations can be modified by the terms of the trust, other cannot.

1. Section 5 of the Act, which lists the provisions that cannot be overridden by the
terms of the trust, makes certain provisions of Section 63 mandatory:

a.

The duty, under subsections (b)(2) and (3) of Section 63, to notify each
qualified beneficiary of an irrevocable trust who has attained age 25 (or
his or her designated representative) of the existence of the trust, of the
identity of the trustee, and of the right of the qualified beneficiary to
request a trustee's report (Section 5(b)(7)).

The duty, under Section 63(a), to respond to a beneficiary’s request for
information reasonably related to the administration of the trust (Section

5(b)(8)).

The duty, under Section 63(c), to respond to the request of a qualified
beneficiary of an irrevocable trust (or his or her designated representative)
for a trustee's report.

2. This leaves quite a lot of obligations that can be waived or modified:

a.

The duty under Section 63(a) to keep the beneficiaries reasonably
informed about the administration of the trust and the materials facts
necessary to protect their interests is waivable. Section 5(b)(7) only
mandates that the trustee respond to a beneficiary’s request for
information.

The duty under Section 63(b)(1) to provide a beneficiary with a copy of
relevant portions of the trust instrument, if requested, can be waived. It is
not clear what the implications of this might be; the duty, under Section
63(a) to respond to a beneficiary’s request for information “reasonably
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related” to the trust’s administration is not waivable, and what the trust
instrument says would seem to be reasonably related to the trust’s
administration.

C. The duty to provide annual reports, under Section 63(c) can be waived. It
is only the duty to provide a report to a beneficiary who requests it that
cannot be waived.

H. A beneficiary may petition the court for an accounting by the trustee.

1.

The court may grant the petition of:

a. A qualified beneficiary of a testamentary trust, if the court finds it
necessary to protect a beneficiary’s interests; or

b. Any other beneficiary of a testamentary trust, or a beneficiary of an inter
vivos trust, if the following criteria of Conn. Gen. Stat. §45a-175(c) are
met:

1. The beneficiary has a “sufficient” interest in the trust,
il. Cause has been shown that an accounting is necessary, and
1il. The petition is not for purposes of harassment.

C. The court decides who is entitled to notice and to a copy of the
accounting.

VIII. Other Trustee Duties and Powers (Sections 53-57, 59-62, 64)

A. Duty of Administration (Section 53)

Once a trustee has accepted the trusteeship, the trustee must administer the trust:

1.

2.

3.

4,

In good faith;
In accordance with its terms;
In accordance with the Settlor’s intent and the interests of the beneficiaries; and

In accordance with the Act.

The “pure” UTC (Section 801) does not include a reference to the Settlor’s intent. There was
considerable discussion, when the UTC was being adapted for Connecticut, concerning the balancing of
the settlor’s intent against the interests of the beneficiaries. It was decided that reference to the Settlor’s
intent was important. Nonetheless, the modification provisions of the Act (Sections 30-38) create
several mechanisms for changing a trust, if circumstances warrant.
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Duty of Loyalty (Section 54)

1.

The Trustee has the duty to administer the trust assets solely in the interests of the
beneficiaries consistent with the Settlor’s intent. As with Section 53, the
comparable provision of the UTC (Section 802) does not mention settlor’s intent.

Transactions involving a conflict between the trustee’s fiduciary and personal
interests may be voidable by a beneficiary.

A transaction is presumed to be affected by a conflict if it involves the Trustee’s
spouse or other close family members, an agent or attorney of the Trustee, or a
business in which the Trustee has an interest that may affect the Trustee’s best
judgment.

A transaction between the Trustee and a beneficiary from which the Trustee
benefits may be voidable by the beneficiary.

A transaction by the Trustee in his or her individual capacity that concerns an
opportunity belonging to the Trust constitutes a conflict (i.e., the Trustee
personally takes an investment opportunity that was meant for the Trust).

The following transactions/investments are presumed not to be affected by a
conflict if they (i) comply with the Connecticut Uniform Prudent Investor Act,
and (i1) are not prohibited by the Trust instrument:

a. An investment by the Trustee in securities of an investment company or
investment trust to which the Trustee (or its affiliate) provides services in a
capacity other than as Trustee;

b. An investment by the Trustee in an insurance contract purchased from an
insurance agency is owned by, or affiliated with, the Trustee (or its
affiliate)

c. The placing of securities transactions by a Trustee through a securities

broker that is a part of the same company as the Trustee, is owned by the
Trustee or is affiliated with the Trustee.

The Trustee is required to act in best interests of the beneficiaries and consistent
with the intentions of the Settlor in voting shares of stock or exercising similar
powers of control and appointing directors/managers.

The following types of transactions/arrangements are not precluded, as long as
they are fair to the beneficiaries:

a. An agreement between a trustee and a beneficiary relating to the
appointment or compensation of the trustee;

b. payment of reasonable compensation to the trustee;
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C. a transaction between a trust and another trust, decedent’s estate or
conservatorship of which the trustee is a fiduciary or in which a
beneficiary has an interest;

d. a deposit of trust money in a regulated financial service institution
operated by the trustee; or

e. an advance by the trustee of money for the protection of the trust.

0. Court may appoint a special fiduciary to make decisions about a proposed
transaction.

Duty of Impartiality (Section 55). If trust has two or more beneficiaries, the Trustee is
required to “act impartially in investing, managing, and distributing the trust property,
giving due regard to the beneficiaries’ respective interests.”

Prudent Administration (Section 56). The Trustee is required to “administer the trust as a
prudent person would, considering purposes, terms, distribution requirements, and other
circumstances of the trust.” The Trustee is required to “exercise reasonable skill, care,
and caution.”

Delegation by Trustee (Section 57).

1. The Trustee may delegate duties and powers that a prudent trustee could properly
delegate under the circumstances.

2. If the Trustee does delegate duties and/or powers, he or she must “exercise
reasonable skill, care, and caution in: (1) Selecting an agent for the delegation; (2)
Establishing the scope and terms of the delegation, consistent with the purposes
and terms of the trust; and (3) Periodically reviewing the agent’s actions to
monitor the agent’s performance and compliance with the terms of the delegation.
If the Trustee complies with these requirements he or she will not be liable to the
beneficiaries for an action of the delegee.

3. The agent (i.e., the delegee of duties and/or powers) has a duty to “exercise
reasonable care to comply with the terms of the delegation.” By accepting the
delegation, the agent has submitted to the jurisdiction of the Connecticut courts.

This is virtually the same language as in the Prudent Investor Act, Conn. Gen. Stat. 45a-5411.

F.

G.

Control and Protection of Trust Property (Section 59). The Trustee is required to “take
reasonable steps to take control of and protect the trust property.”

Recordkeeping and Identification of Trust Property (Section 60)

1. The Trustee is required to (i) keep adequate records of the administration of the
trust; (2) keep trust property separate from his own property; and (3) cause the
trust property to be designated so that the interest of the trust appears in records
maintained by a party other than a trustee or beneficiary.
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2. The Trustee is permitted to invest two or more separate trusts together (i.e., in a
pooled fund), if the records clearly indicate the respective interests.
H. Enforcement and Defense of Claims (Section 61). The Trustee is required to take

reasonable steps to enforce and defend against claims.

L. Collecting Trust Property (Section 62). The Trustee is required take reasonable steps to
compel a former trustee or other person to deliver trust property to the trustee and to
remedy known breaches by any former trustee.

J. Discretionary Powers (Section 64)

1.

Trustees are required to exercise discretionary powers in good faith and in
accordance with the terms and purposes of the trust, settlor’s intent and the
interests of the beneficiaries. This is the case even if the Trust instrument states
that the Trustee has absolute discretion (or similar).

A non-settlor Trustee who is also a beneficiary may only make discretionary
distributions to himself or herself in accordance with the an ascertainable standard
under I.R.C. §2041(b)(1)(A) or §2514(c)(1) (i.e., health, education, maintenance
and support).

A trustee may not exercise a power to make discretionary distributions to satisfy a
legal obligation of support that the trustee personally owes another person.

A discretionary power limited or prohibited by Section 64 may be exercised by a
majority of the remaining trustees not subject to the same limitation/prohibition. If
there are no such trustees, the court may appoint a special fiduciary with authority
to exercise the power.

The limitations/prohibitions under Section 64 do not apply to a power held by the
settlor’s spouse over a QTIP or GPOA marital trust, a trust that may be revoked or
amended by its settlor (until it becomes irrevocable); or a minor’s trust under
L.LR.C. §2503(c).

IX.  Fiduciary Powers (Sections 65-66)

Under current law, a Trustee only has those powers that are explicitly stated in the Trust instrument.
Powers under the Fiduciary Powers Act (§§45a-233 et seq.) may be incorporated by reference (§45a-
234) or by specific individual reference (§45a-235).

Under Section 65 of the Act, the Trustee may exercise (1) powers conferred by the terms of the trust,
and (2) except as limited by the Trust instrument: (a) all powers over the trust property which an
unmarried competent owner has over individually owned property; (b) any other powers appropriate to
achieve the proper investment, management and distribution of the trust property; and (c) any other
power conferred by the act.

This is very broad authority. If there are things a Settlor does not want a Trustee to do, it is best to be
specific in the trust instrument.
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Section 66 lists the specific powers given to a Trustee without the requirement of any reference in the

Trust instrument.

Practitioners using “long form” powers in their Trust instruments, or incorporating the Fiduciary Powers
Act by reference, may wish to compare the Section 66 powers to their forms, to determine whether they
will update their long form powers or implement some or all of the Section 66 powers going forward,
and to eliminate any inconsistencies or ambiguities.

X. Liability of Trustees, Remedies, and Rights of Others (Sections 67-78)

A.

Remedies for Breach of Trust (Section 68)

1.

Section 68 simply states that “[a] violation by a trustee of a duty the trustee owes
to a beneficiary is a breach of trust.”

The pure UTC (Section 1001) includes remedies for breach of trust that are
omitted from the act because in Connecticut remedies are available under other
law. Also, some remedies available in a Superior Court proceeding may not be
available in a Probate Court proceeding.

Damages in Absence of Breach (Section 69)

1.

2.

A trustee is accountable to an affected beneficiary for any profit made by the
trustee arising from administration of the trust, even absent a breach of trust.

Absent a breach of trust, a trustee is not liable to a beneficiary for a loss or
depreciation in the value of trust property or for not having made a profit.

Limitations of Action Against Trustee (Section 70)

1.

If a beneficiary has been sent a report (as spelled out in Sec. 63), the beneficiary
may not commence a proceeding against a trustee for breach of trust more than
one year after the date on which the beneficiary (or a representative of the
beneficiary) was sent the report. This protection is available only if the report
adequately disclosed the existence of a potential claim for breach of trust and
informed the beneficiary of the time allowed for commencing a proceeding.

A report adequately discloses the existence of a potential claim for breach of trust
if it provides sufficient information so that the beneficiary or representative knows
of the potential claim or should have inquired into its existence.

If no report has been provided, then the 1-year period does not apply. Instead,
there is a three-year statute of limitations: A judicial proceeding by a beneficiary
against a trustee for breach of trust must be commenced “not later than three years
after the first to occur of: (1) The removal, resignation or death of the trustee; (2)
the termination of the beneficiary’s interest in the trust; or (3) the termination of
the trust.”

In a proceeding involving a charitable trust, any notice that is required to be given

to the Attorney General must include a copy of the trust instrument. Sec. 70(d).
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5. Section 70 does not apply testamentary trusts.
Reliance on Trust Instrument (Section 71)

1. A trustee who acts in reasonable reliance on the terms of the trust as expressed in
the trust instrument is not liable to a beneficiary for a breach of trust to the extent
the breach resulted from the reliance.

2. The reliance must be reasonable. According to the UTC commentary to Section
1006, a trustee’s reliance on the trust instrument would not be justified if the
trustee is aware of a prior court decree or binding nonjudicial settlement
agreement clarifying or changing the terms of the trust.

Event Affecting Administration or Distribution (Section 72)

1. If an event, such as marriage, divorce, performance of educational requirements
or death, affects administration or distribution of a trust, a trustee who has
exercised reasonable care to ascertain the happening of the event is not liable for a
loss resulting from the trustee’s lack of knowledge.

Exculpation of Trustee (Section 73)

1. A provision of a trust instrument that says a trustee is not liable for breach of trust
is unenforceable to the extent that it: (1) Relieves the trustee of liability for breach
of trust committed in bad faith or with reckless indifference to the purposes of the
trust or the interests of the beneficiaries; or (2) was inserted as the result of an
abuse by the trustee of a fiduciary or confidential relationship to the settlor.

2. Except for terms intended to provide protection for carrying out a stated trust
purpose, an exculpatory term drafted or caused to be drafted by the trustee is
invalid as an abuse of a fiduciary or confidential relationship unless the trustee
proves that the exculpatory term is fair under the circumstances and that its
existence and contents were adequately communicated to the settlor.

3. Section 73 cannot be overridden by the terms of the trust instrument.
Protection from Liability by Acquiescence of Beneficiary
1. Proposal for Distribution (Section 67)

a. When a termination event occurs, the trustee must expeditiously distribute
the trust property to the remainder beneficiaries (the trustee may hold a
reserve for the payment of debts, expenses and taxes).

b. Upon termination or partial termination of a trust, the trustee may send to
the qualified beneficiaries a proposal for distribution, which should
include notice of the right to object and of the time allowed for objection.
The right of any beneficiary object to the proposed distribution would then
be foreclosed if the beneficiary does not notify the trustee of an objection
within thirty days after the date on which the proposal was sent.
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2.

3.

c. A release by a beneficiary is invalid if: (1) It was induced by improper
conduct of the trustee; or (2) the beneficiary, at the time of the release, did
not know of the beneficiary’s rights or of the material facts relating to the
breach.

d. Section 67 does not apply to testamentary trusts. Trustees of testamentary
trusts are required to follow the procedures for accounting as set forth in
the Probate Court Rules of Procedure.

e. Note that Section 67 only addresses a procedure for proposed
distributions. Section 11 deals with non-judicial settlement agreements;
subsection (d)(2) specifically includes the approval of a trustee’s report or
accounting (with respect to an inter vivos trust) in the list of matters that
may be resolved by non-judicial settlement.

Beneficiary’s Consent, Release, or Ratification (Section 74)

a. A trustee is not liable to a beneficiary for breach of trust if the beneficiary
consented to the conduct constituting the breach, released the trustee from
liability for the breach or ratified the transaction constituting the breach,
unless: (1) The consent, release or ratification of the beneficiary was
induced by improper conduct of the trustee; or (2) at the time of the
consent, release or ratification, the beneficiary did not know of the
beneficiary’s rights or of the material facts relating to the breach.

b. Note that Section 74 does not apply to testamentary trusts. Accordingly, a
trustee of a testamentary trust will not be protected in the event of consent,
release or ratification by the beneficiary, only by a judicial decree.

Non-Judicial Settlement Agreement — See discussion of Section 11, above.

H. Limitation on Personal Liability of Trustee (Section 75)

1.

A trustee is not personally liable on a contract entered as trustee (unless the
contract says otherwise) in the course of administering the trust if the trustee in
the contract disclosed the fiduciary capacity.

Except as otherwise provided by statute, the trustee is personally liable for
torts/obligations arising from ownership or control of trust property (including
environmental) only if the trustee is personally at fault. The commentary to the
UTC notes that this provision differs from the Restatement (Second) of Trusts,
which imposes liability on the trustee regardless of fault, including liability for
acts of agents.

A claim may be asserted in a judicial proceeding against the trustee in the
trustee’s fiduciary capacity, whether or not the trustee is personally liable for the
claim, if the claim is based on (1) a contract entered into by a trustee in the
trustee’s fiduciary capacity, (2) an obligation arising from ownership or control of
trust property, or (3) a tort committed in the course of administering a trust. The
commentary to the UTC notes that this provision alters the common law rule that
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a trustee could not be sued in a representative capacity if the trust estate was not
liable.

Interest as General Partner (Section 76)

1.

Except as per item 3 below, or per the contract, a trustee who holds an interest as
a general partner in a general or limited partnership is not personally liable on a
contract entered into by the partnership after the trust’s acquisition of the interest
if the fiduciary capacity was disclosed in the contract or in a statement previously
filed pursuant to the Uniform Partnership Act or Uniform Limited Partnership
Act.

Except as per item 3 below, a trustee who holds an interest as a general partner is
not personally liable for torts committed by the partnership or for obligations
arising from ownership or control of the interest unless the trustee is personally at
fault.

The immunity provided by this section does not apply if an interest in the
partnership is held by the trustee in a capacity other than that of trustee or is held
by the trustee’s spouse or one or more of the trustee’s descendants, siblings or
parents, or the spouse of any of them.

If the trustee of a revocable trust holds an interest as a general partner, the settlor
is personally liable for contracts and other obligations of the partnership as if the
settlor were a general partner.

Protection of Person Dealing with Trustee (Section 77)

1.

A person other than a beneficiary who in good faith assists a trustee, or who in
good faith and for value deals with a trustee, without knowledge that the trustee is
exceeding or improperly exercising the trustee’s powers, is protected from
liability as if the trustee properly exercised the power.

A person other than a beneficiary who in good faith deals with a trustee is not
required to inquire into the extent of the trustee’s powers or the propriety of their
exercise.

A person (including a beneficiary) who in good faith delivers assets to a trustee
need not ensure the proper application of such assets.

A person other than a beneficiary who in good faith assists a former trustee, or
who in good faith and for value deals with a former trustee, without knowledge
that the trusteeship has terminated, is protected from liability as if the former
trustee were still a trustee.

Comparable protective provisions of other laws relating to commercial
transactions or transfer of securities by fiduciaries prevail over the protection
provided by this section.
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K.

Certification of Trust (Section 78)

1.

The trustee may provide a “certification of trust” to any person, other than a
beneficiary or (in the case of a charitable trust) the Attorney General, instead of
giving them a copy of the entire trust agreement.

This is intended to protect the privacy of a trust instrument by setting out an
alternative method of providing necessary information about the trust to third
persons (e.g. banks and brokerage firms). The certification does not need to
contain the dispositive terms of the trust.

A third party may rely on a certification of trust to verify a trustee’s authority. A
person who acts in reliance on the certification without knowledge of that the
representations in it are incorrect is protected from liability. And a person who
enters into a transaction in reliance on the certification may enforce the
transaction against the trust property, as if the representations were correct.

The certification must include the following information:

a. That the trust exists and the date the trust instrument was executed;

b. the identity of the settlor;

c. the identity and address of the currently acting trustee;

d. the powers of the trustee;

€. the revocability or irrevocability of the trust and the identity of any person

holding a power to revoke the trust;

f. the authority of co-trustees to sign or otherwise authenticate and whether
all or less than all are required in order to exercise powers of the trustee;

g. the trust's taxpayer identification number; and
h. the manner of taking title to trust property.

In addition, the certification needs to be signed by a trustee (no need for it to be
signed by all trustees) and must state that it has not been revoked, modified, or
amended in any manner that would make the representations in the certification
incorrect.

This section does not apply to judicial proceedings.
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Part 111

Termination,
Modification and the
Designated Notice
Representative:

Meaningful Changes 1n
Connecticut Law



1. Trust Modification and Termination’

A. Historically, Connecticut has been a strict constructionist state when it comes to modifying or
terminating existing trusts. The principal case, Adams v. Link, 145 Conn. 634 (1958)
permitted modifying or terminating trusts only if “...every reasonable ultimate purpose of the
trust’s creation and existence has been accomplished.” It has stood as a barrier to adapting
trusts to changed circumstances, whether of the beneficiary, the overall economic
circumstances, changes in family or any other unforeseen developments. In fact, with the
increasing nationwide trend toward long term trusts, one of the motivating reasons for this
state to adopt a version of the Uniform Trust Code was to overrule this case and provide
greater flexibility for trustees or beneficiaries in the future.

B. In general. The new Trust Code provides a number of opportunities to modify existing trusts
if there are appropriate reasons for so doing. Most of the provisions apply to both existing
trusts, those in existence prior to January 1, 2020, and for newer trusts, those created and
funded after the effective date of the act. There is one provision for modification or
termination that applies only to “new” trusts. In general:

(1) A proceeding to modify or terminate an irrevocable non-charitable trust may be
brought by either the trustee or a beneficiary of the trust. Sec. 30(c).

(2) The trustee is a necessary party in any proceeding to modify or terminate a trust, Sec.
30 (d).

(3) Modification or termination of a charitable trust may be commenced by the settlor or
a person designated by the settlor IF the trust instrument specifically grants the settlor
or his or her designee the right to do so. Sec. 30 (¢).

C. An Overview of Modification — the Five Paths:
(1) Changed circumstances — to further the purpose of the trust
(2) Consent of all (or almost all) of the beneficiaries —consistent
with a material purpose of the trust (also known as, “we have a

better idea now”).

3) Correct mistakes, both in expression (usually scrivener error)
or in inducement (usually settlor error in law or fact)

(1) Tax purposes — broad standard, not limited to specific issues,
modification must not be contrary to settlor’s intent.

(2) It seemed like a good idea at the time — modification through the
consent of the settlor and all beneficiaries, even if inconsistent with
a material purpose of the trust.

" The author of Sections | to IV of this Presentation Outline is Deborah J. Tedford of Mystic, Connecticut.
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D. Changed Circumstances. Trust modifications for existing as well as new trusts, other than in
changes to deal with mistake or to achieve the Settlor’s tax objectives, are primarily covered
in Section 32 of the new Code, and must be approved by a court. The legal theory supporting
the court’s power is that of equitable deviation. The first method of modification focuses on
the applicant meeting three different factors

(1) “Circumstances not anticipated by the Settlor” is the key test for likely the most
common method of modification. Accordingly, a petitioner must allege some form of
changed circumstances in order to bring a proceeding to modify trust terms.

(2) In reviewing and evaluating any proposed changes, a court must find that the
proposed changes “will further the purposes of the trust.”

(3) Any proposed modifications must be made “in accordance with the Settlor’s probable
intention.”

(4) The consent of all of the beneficiaries is not required for changed circumstances
modification; a court can override beneficiary objections if appropriate.

(5) Scope. Modification can apply to both the administrative or substantive terms of the
trust.

(a) Administrative changes should be permitted if continuing the trust on the
existing administrative terms would be “impractical or wasteful or impair the
trust’s administration.” Sec. 32 (b).

(b) Substantive changes. There are no specific guidelines for modifying the
substantive terms of the trust, which would be considered by the court on a case by
case, fact and circumstance basis to “further the purposes of the trust.” Sec. 32 (a).

(c) Special limitations for first party Special Needs Trusts. A special needs
trust established for a disabled beneficiary pursuant to the terms of 42 U.S.C.
Sec. 1396p (d) (4) (A) or (C) may not be terminated under any circumstances
prior to the death of the disabled beneficiary. The trust may not be modified to
eliminate the state payback provisions, but modification to ensure compliance
with the requirements of federal law. Modification is also permissible to
modify the contingent beneficial interest after the death of the primary,
disabled beneficiary, a not uncommon development in these trusts, especially
when the primary beneficiary is young at the inception of the trust.
Modification cannot restrict payback to the State of Connecticut or other states
for medical assistance or any other claims which Connecticut might have
against the estate of the deceased beneficiary. Payback to the State is
considered a material purpose of the trust.

E. Modification by Consent of All or (Almost) All Beneficiaries (but not necessarily the
Settlor). If all of the beneficiaries consent, or if a court finds sufficient protection for non-consenting
beneficiaries, a court may also modify a trust, whether old or new, if the court concludes that the
proposed modification is not inconsistent with a material purpose of the trust, Sec. 31(b).
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(1) A court may still approve a modification of the trust under this section even if not all
beneficiaries consent if the court is satisfied that if the beneficiaries had all consented, the
trust could have been modified under this section and

(2) If the interests of non-consenting beneficiaries will be adequately protected. See Sec. 31

(e).

(3) Spendthrift provisions, which have become “boilerplate” in many instruments, are not
automatically a material purpose of the trust, but can be drafted to be a material purpose if the
Settlor so wishes. Sec. 31 (c).

(4) It is not essential to allege or prove changed circumstances, although if applicable, the
provisions for modification due to circumstances not anticipated by the Settlor under Sec. 32
(a) would be an alternate route.

F. Modifying “New” Inter Vivos Trusts — Consent of Settlor and All Beneficiaries EVEN IF
Inconsistent with a Material Purpose. In comparison, for new trusts only, those established or made
irrevocable after the effective date of the Connecticut trust code, January 1, 2020, broader grounds
are available for modification under Sec. 31 of the Code, although all modifications must be done
with the participation of a court. In this case, the role of the court appears limited.

(1) This type of consent modification (or termination) is possible under Sec. 31(a) if the
Settlor is still living. If a Settlor is still alive and capable, or if incapable, is
appropriately represented by a conservator or agent under a power of attorney
authorizing such action, then an inter vivos trust may be modified or terminated even
if the proposed modification or termination is inconsistent with a material purpose of
the trust.

(a) The court’s role in this instance appears limited to finding that there is
unanimous consent to the modification.

(b) If a conservator is representing the Settlor, the court handling the
conservatorship must give its approval to the proposed modification or
termination of the trust.

(c) If there is no conservator but there is an agent under a power of attorney, then
either the power of attorney or the trust must authorize the agent’s authority to
apply for modification or termination of a trust. Note that the Connecticut long
form power of attorney act authorizes an agent to create, modify or terminate a
trust if that power is affirmatively selected by the principal when the document
is signed. C.G.S. Sec. 1-352, long form power (O).

(d) This concept has not been controversial and has been part of both the
Restatement (Second) of Trusts and the Restatement (Third) of Trusts.

(2) If the Settlor is no longer living, or if living, does not consent, has no conservator or
agent authorized to consent to a proposed modification or termination, then an
irrevocable inter vivos trust, may be modified by a court with consent of “mostly all”
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the beneficiaries, but in this case, under Sec.31 (b) the modification must not be
inconsistent with a material purpose of the trust.

(a) The language of the CT UTC provides that if consent of all the beneficiaries is
not reached, a court may still grant the proposed changes if the court is
satisfied that the trust could have been modified under this section if all the
beneficiaries had consented, and the interest of any beneficiary who did not
consent would be “adequately protected.” Sec. 31 (e).

E. Modifying or Reforming Trusts to Correct Mistakes

(1) Section 36 of the CT UTC allows a court to reform the terms of a noncharitable trust
whether inter vivos or testamentary, whether pre or post January 1, 2020, to conform
to the terms of the Settlor’s intention. This is not just for tax purposes, but for any
mistake.

(2) A petitioner must first prove by clear and convincing evidence just what that intention
was.

(3) Second, the petitioner must prove that the mistake was either one of fact or law,
whether “in expression” (a mistake in drafting that fails to state the settlor’s intention,
such as by omitting a term that was supposed to be included, or including one that
was not) — is usually a mistake of the scrivener and not the Settlor. The alleged
mistake could also be “in the inducement.” This occurs when the instrument correctly
sets forth the terms that were intended but information reveals that the Settlor’s
intention was based on a mistake of fact or understanding of the law - usually a
mistake of the Settlor and not the scrivener.

F. Modifying Trusts for Tax Objectives. Similar to Section 36, CT UTC Sec. 37 allows a trustee
or beneficiary to petition a court to modify an inter vivos or testamentary trust to achieve the
Settlor’s tax objectives.

(1) The court must do so in a manner “that is not contrary to the settlor’s probable
intention.”

(2) In so doing, the court may make its order retroactive. Previously, reform for tax
purposes was limited to 45a-485, reforming the marital deduction or creating a Q
DOT for a non-citizen spouse.

(3) Whether such a decision will be binding on the IRS or DRS in all cases is another
matter and beyond the scope of this outline.

II. Terminating Trusts. The trust code provides several paths for terminating inter vivos trusts based
on the date of creation, the size of the trust and the reasons for terminating the trust. Most of these are
the same as for modification of trusts, with a few exceptions.

(1) If the trust, either old or new, is over $200,000 in value, termination must be by a
court:
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(a) Under Section 31(b), by consent of ALL. OR MOST of the beneficiaries, not
just qualified beneficiaries (and not necessarily the Settlor) “if the court
concludes that continuance of the trust is not necessary to achieve any material
purpose.” Subsection (c¢) of that section clarifies that a spendthrift provision,
which has become boilerplate in many documents, is not automatically
presumed to be a material purpose of the trust.

(b) Under Section 32 (a) if, due to circumstances not anticipated by the settlor,
termination will further the purposes of the trust.” This section does not
require the consent of all beneficiaries.

(c) Under 35 (b), if the trust property is insufficient to justify the costs of
administration relative to the material purposes of the trust. An alternative
that the court may consider in this instance is a change in trustee — removing a
professional trustee and replacing it with a family or other less expensive
option.

(d) If a trust is terminated by any of these methods by a court, the final
distribution must be made “in a manner consistent with the purposes of the
trust as directed by the court.

(2) Consent termination inconsistent with material purpose. If the inter vivos trust is a
new, post 2019 trust, then all of the above methods of termination apply, plus one
more, described above regarding trust modification. Under Sec. 31 (a), if the Settlor,
trustee and all beneficiaries (not just qualified beneficiaries) consent, then a trust may
be terminated even if the termination is inconsistent with a material purpose of the
trust. A conservator or agent under a power of attorney may, in appropriate
circumstances, exercise that power on behalf of the Settlor. In this case, distribution
may also be made in a manner contrary to a material purpose of the trust.

(3) Exception for Special Needs Trusts. Remember — NONE of these provisions apply
to first party special needs trusts regardless of size, regardless of whether the settlor
and all beneficiaries consent. These trusts may only terminate on the death of the
disabled beneficiary.

(4) Small trust nonjudicial termination. Both existing and new inter vivos trusts with
assets below $200,000 in value may be terminated nonjudicially. To take advantage
of this provision in Section 35(a), the trustee of a noncharitable inter vivos trust must
give 30 days’ notice to the qualified beneficiaries and such other beneficiaries as the
trustee deems reasonable. The trustee must then distribute the trust property “in a
manner consistent with the purpose of the trust. Sec. 35 (¢)(1). There is no
requirement that the trustee obtain the consent of all beneficiaries, just notify them of
the proposed action.

(a) Note that Section 67 (a) permits the trustee to send a proposal for distribution
to the qualified beneficiaries when a trust is being fully or partially terminated.

(b) If the trustee’s proposal informs those beneficiaries of their right to object to
the termination or to the proposed terminating distribution within a specified
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period of time, at least 30 days, and they fail to do so, the expiration of that
time period allows is the expiration of the beneficiaries’ right to object.

(c) In this context, a release from a beneficiary obtained by a trustee for breach of
trust is invalid if the release was induced by improper conduct of the trustee or
the beneficiary was unaware of material facts relating to the breach at the time
of signing the release. Sec. 67(c).

(5) A trustee of an inter vivos trust under $200,000 in value can also make use of judicial
termination based on the provisions detailed above; the trustee is not limited to
nonjudicial termination.

(6) Distribution in the case of termination. If a trust under $200,000 is terminated by
determination of the trustee that the trust is insufficient to justify the costs, then the
trustee must distribute the trust property in a manner consistent with the purposes of
the trust. If the trust is larger and termination is based on court approval, then
distribution is as directed by the court after considering the material purposes of the
trust. Sec. 35 (c); the exception is consent termination by the settlor and all
beneficiaries of “new” trusts, which may be contrary to the material purpose of such
trust.

H. Nonjudicial Settlements under the Connecticut UTC. While modification of all trusts and
termination of trusts over $200,000 must be made with some level of court approval, there are a
number of matters in inter vivos trust administration that can be resolved nonjudicially, at least, if no
one objects. These tools can be surprisingly powerful, and include:

(1) Determining the interpretation or construction of the terms of the trust, Section 11 (d)

(1)
(2) Approving a trustee’s report or accounting, Sec. 11 (d) (2);

(3) Consenting to directions to a trustee to refrain from performing a particular act, or
granting a trustee any necessary or desirable power, Sec. 11 (d) (3);

(a) Trustee matters such as trustee resignation, appointment of
a new trustee, and the determination of the trustee’s
compensation, Sec. 11 (d) (4);

(b) The transfer of a trust’s principal place of administration,
Sec. 11 (d)(5);

(c) Determining the liability of a trustee for an action relating
to the trust, Sec. 11 (d)(6);

(d) Terminating an inter vivos trust whose corpus is under
$200,000, Sec. 35 (a);
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(e) Combining (merger) or dividing trusts, a technique that
may be more powerful than it may appear, See comments
on Sec. 38 below.

(f) Exception for court intervention. An interested party may
request a court to approve a nonjuicial settlement
agreement, based on whether or not the virtual
representation was adequate.

(g) Exception for court intervention. An interested party may
request a court to approve a nonjudicial settlement
agreement to determine whether the agreement contains
terms and conditions the court could have properly
approved. Sec. 11 (f).

III. Combination or Merger of Trusts - a Sixth Path for Modification, or Perhaps More.

(1) Section 38 of the Connecticut UTC allows nonjudicial combination of inter vivos trusts.
Existing law only allowed a court to divide trusts for tax (GST) purposes, C.G.S. 45a-488,
required that the resulting trusts be “identical” and that the resulting division be in the best
interests of the beneficiaries of the trust. This statute has also been used to separate trusts
when multiple beneficiaries each want their own separate trusts if the instrument so provides,
but current law has no provision for combination of similar trusts, and has no provision for
either combination or division to be done nonjudicially. That will now change.

(2) The new CT UTC will grant trustees of an inter vivos trust, not just a court, the power to
combine (or divide) trusts after 30 days’ notice to all qualified beneficiaries. There is no
requirement that the Settlor be the same; that the trusts arise under the same instrument, that
the terms be identical - no. The standard is that “the result does not impair rights of a
beneficiary or adversely affect achievement of the purposes of the trust.” Sec. 38 (a).

(a) The language, other than limiting the nonjudicial application to inter vivos trusts (i.e.,
excluding testamentary trusts) comes directly from Sec. 417 of the Uniform Trust
Code. It follows Sec. 68 of the Restatement Third of Trusts, which also provides for
merger of trusts even if the terms are not identical.

(b) Note that notice is required only to qualified beneficiaries, and is not mandatory to
contingent or more remote beneficiaries.

(c) Court approval is not necessary, although if the dispositive terms of the trusts are
substantially different, a trustee may wish to seek court approval. Either a beneficiary
or a trustee can bring a petition under this section (See CT UTC Sec. 30).

(d) Beneficiary approval is not necessary; only notice to qualified beneficiaries. A trustee
may simply act to combine or divide with the requisite 30 day notice.

(e) This is a default provision, that is, a Settlor can exclude the possibility of trust merger
in drafting the instrument. Before a trustee takes action to combine trusts, a careful
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reading of the particular instruments is needed to make certain there are no material
limitations on a proposed combination.

(f) The UTC Commentary indicates that typically a trust combination will involve trusts
created by different family members whose primary differences are administrative in
nature. The benefits of combining trusts include more efficient trust administration
and may be an alternative to terminating an uneconomic trust by reducing trustee fees,
being able to file one combined income tax return, and “the ability to invest a larger
pool of capital more efficiently.” Commentary to UTC Sec. 417. However, other
states, including Delaware, have taken this provision much further.

(g) The Commentary also observes that neither a combination nor division need be
approved either by the court or the beneficiaries, but points out that “Prudence may
dictate... that court approval under Section 410 (Section 30 of the CT UTC) be sought
and beneficiary consent obtained whenever the terms of the trusts to be combined or
the trusts that will result from a division differ substantially one from the other.”

(h) For trusts where decanting is not a possibility because the trustee does not have broad
authority to distribute principal, whether such decanting would be pursuant to another
state’s law or under some form of Connecticut common law decanting, this may be an
alternative. Think about it.

(i) Practitioners in other states have made broad use of this seemingly small,
administrative provision in daily practice. The ability to combine non-identical trusts
“that do not impair the rights of a beneficiary” can be potentially dramatic. Delaware
found that its equivalent provision (“does not result in a material change in the
beneficial interests of the trust beneficiaries”) so useful that it amended its trust laws
in 2015 to specify that the trust being merged into could be a new, unfunded trust, and
that the power to merge trusts would be available even when the new, recipient trust
was created solely for the purpose of merger. This provision rather than decanting is
now often used to update administrative provisions of trusts in Delaware. Similarly,
this may be a tool that is more useful than might seem on the surface for Connecticut
practitioners.

IV. Virtual Representation and the New Designated Notice Representative

A. Connecticut has had the virtual representation section of the Uniform Trust Code for a
number of years. The new CT UTC clarifies that virtual representation applies to all
proceedings under the Code, both judicial and nonjudicial. Sec. 17.

B. An important new feature of Connecticut’s trust code, and one that is not in many other
states’ trust codes or laws, is the newly created designated notice representative. This is an
individual named by the Settlor in the trust instrument to receive notice on behalf of any
beneficiary except a charity. Sec. 21.

(1) Why create a new role? The purpose of this new role is to allow a Settlor who wishes
to include and benefit a young person, an emotionally troubled family member, an
individual with substance abuse or other serious problems as a beneficiary under the
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trust, without them receiving formal notice. This allows those individuals to benefit
from the trust without being directly involved in the trust administration process.

(2) This can be especially useful for minor or relatively young beneficiaries to avoid the
“trust fund baby” syndrome, reducing the youthful beneficiary’s motivation to be
educated or work hard to overcome obstacles early in life.

(3) This feature can also be a useful solution for settlors to consider on behalf of
beneficiaries with mental health or substance abuse problems who may regard the
trust as a source of temptation for their illness.

(4) It may also be appropriate if a settlor is aware of a potential beneficiary who is likely
to harass the trustee if given unlimited rights of notice and the right to request
unlimited information from the trustee.

E. What are the duties and what is the potential liability of this new designated notice
representative? Is this new position a fiduciary, with fiduciary responsibilities? How much or
how little information should the new notice beneficiary provide his or her representee? What
factors should be weighed in making these decisions?

(1) This is not a standard UTC provision; only two other jurisdictions, Florida and the
District of Columbia, have anything equivalent, and Connecticut appears to have a
broader scope of application for a notice representative. There is little formal
guidance. Hence, there will likely be a learning curve as practitioners and family
members learn through experience and discussion with attorneys both in those
jurisdictions and Connecticut.

(2) The notice representative cannot be the trustee, and should not also be a trust
beneficiary, unless he or she is a close relative of the beneficiary being represented
(spouse, grand, parent or sibling, for example); or unless the notice representative is
specifically named by the settlor to act in this role. However, even if permitted as a
close relative, note that there are potential conflicts of interest for notice
representatives who are also trust beneficiaries, which can lead to conflict and
litigation. Drafting attorneys should advise clients of the potential issues that can and
are likely to arise in the case of conflicts of interests especially with a role as new and
undefined as this.

(3) The notice representative is likely a fiduciary, so the duties of loyalty, impartiality if
there is more than one representee, diligence, etc. would apply. The Code specifies
that the notice representative is exonerated from liability as long as he or she acts in
good faith. Sec. 21 (d).

(a) Factors that are likely relevant are the types and severity of any impairments
of the beneficiary being represented; the likely reasons for omitting that
beneficiary from receiving direct notice, and the good faith efforts of the
notice representative to communicate the beneficiary’s needs and status with
the trustee and if appropriate, provide some level of information about the
trust.
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(b) It is not hard to imagine court cases that may arise in time to flesh out the
parameters of the notice beneficiary’s duties, but the statute clearly states there
is no liability by the designated notice representative to the beneficiary whose
interests are represented for any actions or omissions to act made in good
faith. Good drafting suggests minimizing the potential for claims that would
erode the good faith defense such as obvious conflicts of interest, and
providing guidance to the notice representative of his or her expected duties
and responsibilities. Such guidance may include regular meetings with the
person being represented, regular communication of that person’s
circumstances and needs to the trustee, and possibly including advocacy on
behalf of that individual where appropriate.

(4) The intent of the statute is to permit the appointment of a designated notice
representatives in appropriate cases, including trust modifications and terminations,
both substantive and administrative; and for the court to construe the position liberally
in the process.

F. Virtual Representation. Connecticut’s virtual representation statutes, which were based
on the 2000 UTC, are repealed and replaced by Sections 17 through 20 of the new act.

(1) Section 45a-487a and 45a-487b and 478f are essentially incorporated into Section 17,
setting forth the general concepts of virtual representation, what matters it applies to and the
effect of the representation.

(2) Section 18 of the act deals with holders of powers of appointment representing the
potential appointees and replaces 45a-487 (b); the changes appear to be primarily
grammatical.

(3) Section 19 replaces Sec. 45a-487d regarding conservators and guardians representing
their respondents, agents under a power of attorney being able to bind their principals; trustees
being able to bind the trust beneficiaries; estate executors or administrators binding those
interested in the estate and parents represent minor or unborn children if no guardian is
appointed.

(4) Section 20 of the new act replaces Sec. 45a-487e, allowing a court to appoint a
guardian ad litem if an interest is not represented or represented inadequately. Such guardian
ad litem may receive notice, give consent or otherwise represent and bind the minor,
incapacitated or unknown person.
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PART IV

CONTESTED
MATTERS:

JURISDICTION,
CREDITORS AND
TRUSTEES CHANGES




1. Contested Matters
Claims and Trustee Matters®

I. Protection from Creditors
A. . .. of the Beneficiary

7. Protection from claims of a creditor of a beneficiary in a third party trust (i.e.,
traditional spendthrift law) is still governed by C.G.S. § 52-321, which was not
revoked or amended. It provides that if the income of a trust may be used for the
support of the beneficiary, the income is not subject to the claims of the
beneficiaries creditors. By common law, if the income is protected, so is the
principal.

8. Section 3(26) of CUTC adds to that by defining a “Spendthrift Provision” as any
provision that restrains both voluntary or involuntary transfer of a beneficiary’s
interest.

Drafting Tip: Check spendthrift provisions to ensure reference to restraint on both
voluntary and involuntary transfers.

0. CUTC § 40(a) enhances creditor protection for beneficiaries of a third party trust
by further preventing creditor claims against trusts on basis of:

(1)  $5,000/5% withdrawal power or “Crummey” power.

(i) A power to distribute that is limited by ascertainable standards, even
where the beneficiary is a trustee.

10. CUTC § 40(a) is designed to elevate third party “support trusts” to the same level
of creditor protection as a fully discretionary third party trusts as a vehicle for
creditor protection for beneficiaries. Creditors of a beneficiary cannot attach trust
assets even if trust is a support trust (i.e., a HEMS standard) and beneficiary could
compel a distribution on that basis.

Drafting Tip: Are independent trustees and fully discretionary trusts still necessary to gain
creditor protection? That is the intent of the law, but not guaranteed if beneficiary resides
in a different jurisdiction. Still advisable to include an independent trustee with sole
discretion.

B. ... of the Trustee

Under § 39, trust property is exempt from personal obligations of the trustee. This section
applies whether or not the trustee is also a beneficiary.

8 This section was prepared by Kelley Galica Peck, a Principal of Cummings & Lockwood LLC, resident in
West Hartford, Connecticut.
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C. . . . of the Grantor

1. Under § 58, the creditors of the grantor are precluded from making a claim
against an irrevocable grantor trust merely because the trustee has the power to pay the taxes on behalf
of the grantor or reimburse the grantor for the payment of taxes. Designed to eliminate one major
concern regarding the power to reimburse grantor’s tax liability rendering the trust subject to estate tax.

2. CUTC also adopts a regime for self-settled asset protections trusts (DAPTs). A
story for another outline . . .

3. CUTC does NOT contain any provisions regarding the process of making claims
against a revocable trust that is comparable to the claims process against a decedent’s estate. The status
of liability of a revocable trust for the debts of a deceased grantor remains uncertain, at least in the
probate courts. See Lefevre v. Lefevre, 071612 CT Sup., CV064006595 (New London, Martin, J.)

Drafting Tip: While the status of liability of a revocable trust for the personal obligations
of the grantor remains undetermined, it is prudent to include express provisions in the
trust to guide the trustee -- either mandating or prohibiting payment, whichever is
preferred, but do not leave ambiguous because may cause liability to the trustee.

II. A Light at the End of the Tunnel - Statutes of Limitation

Under the common law, the statutes of limitations related to trusts were essentially non-existent. CUTC
establishes clear and concise timeframes in which a trust contest may be brought and when claims
against trustees must be raised. However, these timeframes apply only to inter vivos trusts.

A. Limitations on Trust Contests - Section 43

1. Provides a statute of limitation with respect to the timeframe for bringing
objections to a revocable trust at the death of the grantor. Designed to equalizes the playing field to
provide a comparable timeframe with that applicable to will contests.

2. A person may commence a judicial proceeding to contest the validity of a trust
that was revocable at the settlor’s death within one year after the settlor’s death. The rule is not
applicable to testamentary trust, but the rules applicable to contesting testamentary trusts are all of those
rules applicable to contesting the will itself.

3. The statutes of limitations can be shortened to 120 days after trustee sends the
person notice informing the person of the existence of the trust, including: (i) copy of the trust
instrument; (ii) the trustee’s name and address; and (iii) the time allowed for commencing a proceeding
to contest (i.e., 120 days from date of notice).

4. NOTE: The trustee cannot shorten the statute of limitations to 120 days if notice
is sent to the designated representative for the beneficiary (as permitted under Section 21) but NOT to
the beneficiary.

5. The statute of limitations provides protection to a trustee who makes distribution
of trust property after the settlor’s death beyond the applicable period limitations unless: (i) the trustee
knows of a pending judicial proceeding contesting the validity of the trust; or (ii) a potential contestant
notified the trustee of a possible judicial proceeding to contest the trust and such a proceeding is, in fact,
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commenced not later than 60 days after such notification to the trustee; or (iii) the trustee failed to give
the required notice pursuant to Section 63.

6. Trustee should provide the necessary documentation/information to: (i) all
persons entitled to notice of application for probate of settlor’s estate or notice of admission of will to
probate; and (ii) the beneficiaries of the trust and all other persons who (in the opinion of the trustee)
have an interest that is adversely affected by the trust.

7. If the court determines that a distribution to a beneficiary of a trust is invalid, the
beneficiary is required to return the distribution received (even without a refunding agreement).
Provides additional protection for a trustee.

B. Limitations on Claim for Breach - Section 73

1. Creates a clear and unequivocal timeframe in which a beneficiary may bring
claims against the trustee for breach. The statute of limitation is:

(1) No more than one year from the date trustee provides a report to the
beneficiary adequately disclosing the breach, or

(11) If the trustee does not provide a report (which contains adequate
disclosure) to the beneficiary, the statute of limitations is three years from
the date the trustee ceased to act as trustee, the trust terminated or the
beneficiary’s interest in the trust ended.

2. Note that this is a default rule and is not mandatory so it is possible to shorten the
period of limitations in trust instruments. However, courts may be persuaded not to enforce such a
shortened period.

3. This statutorily overrules the common law rule that statutes of limitations do not
begin to run until the trustee accounts, but it applies only for inter vivos trusts. Testamentary trusts do
NOT get the benefit of this statute of limitations and the trustee of a testamentary trust remains liable
until the trustee files a formal judicial accounting in the probate court. NOTE: The provisions of § 74
providing for release of the trustee by a beneficiary consent also do not apply to testamentary trusts.
Further, the provisions of Probate Court Rule 32.7, which allows for a process in lieu of a final
accounting for testamentary trust if the will waives interim accountings, also does NOT allow for a
release of liability for the trustee sine no formal judicial accounting was filed. There may be equitable
estoppel arguments available to testamentary trustees if they utilize the Rule, but there is no case on
point at this time.

III.  Concerning the Trustee
A. Change of Trustees - Section 44

1. Modifies the common law presumptions in Connecticut law regarding acceptance
or declination of appointment, which presumes acceptance absent an affirmative act to decline
appointment.

2. Under § 44, a nominated trustee is presumed to decline to act unless the trustee
affirmatively take steps required by the trust instrument to accept or affirmatively manifests an intent to
accept by taking possession of trust property or exercising trust powers/duties.
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3. For testamentary trusts, the trustee also must take the added step of filing an
acceptance with the probate court. This provision leaves some doubt as to the liability of a testamentary
trusts who begins to act and breaches a fiduciary duty but never actually filed an acceptance with the
court. There might be equitable claims that the individual should be liable, but if not actually appointed
as trustee, the question of fiduciary liability for a person who acts without a formal appointment remains
an open question.

Drafting Tip: Add explicit procedures for declining or accepting appointment as a trustee.
B. Bonds - Section 45

1. Substantially modifies existing law, which mandates bond by testamentary
trustees unless expressly excused by the will and requires bonds of inter vivos trustees when seeking
probate court jurisdiction over the trust if the trust instrument does not expressly excuse bond.

2. Section 45 reverses the presumption for bond, which is now required only if the
court first determines that it is necessary to protect the beneficiaries or is affirmatively required under
the trust instrument. There is no provision in the statute defining what is necessary to protect the
beneficiary, but it must be some material finding that the absence of a bond presents a risk based on a
particular set of facts and circumstances, not just a general presumption that having a bond is better than
not having a bond.

3. This rule applies equally to testamentary and inter vivos trusts. It is not a
mandatory provisions, so it may be modified by the trust instrument.

Drafting Tip: Include an express provision in revocable trusts waiving bond. If the client
wants a bond, then it must be affirmatively inserted in the will or trust since silence no
longer means that a bond will be required.

C. Co-Trustees - Section 46

1. Reverses the presumption in Connecticut law that co-trustees must act
unanimously and cannot delegate powers among themselves.

2. Under § 46, co-trustee are presumed to act by majority rule and any trustee may
delegate to any other trustee unless the trust instrument requires otherwise.

3. A trustee who does not participate in a decision (either because not a part of the
majority or because duty was delegated) is not liable for the acts/omissions of the other trustees who do.

4. This rule applies equally to testamentary trusts and inter vivos trusts. It is not a
mandatory provisions, so it may be modified by the trust instrument.

Drafting Tip: If client wants unanimity for any action or to prohibit delegation, the trust
instrument must expressly so state as it is no longer the presumption.

D. Vacancies and Successors - Section 47

1. Establishes a default mechanisms to fill a vacancy if the trust instrument is silent
or inadequate:
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2. For inter vivos trusts, vacancy can be filled as provided by the terms of the trust
or, in the absence of terms, by unanimous agreement of the qualified beneficiaries. Alternatively can be
filled by a court. This process can be overridden in the trust instrument.

3. For testamentary trust, vacancy can be filled as provided by the terms of the will
with approval of the probate court. Alternatively, a vacancy can be filled by the probate court if there is
no process or mechanism in the will. The beneficiaries of a testamentary trust have no power to appoint
a successor trustee absent an express power in the will, and, even if the will permits the beneficiaries to
appoint a successor, the actual appointment is valid and effective only upon court approval. The courts
typically honor a recommendation of the beneficiaries.

E. Resignations - Section 48

1. Enhances the rules for the method of resigning as a trustee of inter vivos trusts by
requiring the trustee to provide 30 days’ notice to the qualified beneficiary, settlor and co-trustees,
unless the trust instrument requires otherwise. This is a default that can be modified by the trust
instrument. This provides the beneficiaries an opportunity to appoint a successor, if authorized by the
Trust instrument, or to seek court appointment of successor, if necessary.

2. For testamentary trusts, the trustee still must obtain probate court approval before
resignation is effective and trustee is released from responsibility as trustee. Probate courts have
authority to impose reasonable conditions on the resigning trustee of testamentary trusts to protect trust
assets, beneficiaries and other trustees - “as law and equity may require.”

Drafting Tip: Include clear instructions on the process for resigning in the instrument so
that the trustee knows how to resign. It is also prudent to include a requirement that the
sole trustee cannot effectively resign until a successor is acting, though there is a duty to the
trust under Section 50 until the new trustee actually receives the property.

F. Removal - Section 49

1. The provisions of UTC regarding removal of trustees was already part of the
Conn. Gen. Stat. § 45a-242, but Section 49 re-integrates the trustee removal provisions back into the
UTC framework. NOTE: C.G.S. § 45a-242 still exists as a separate statutory section to deal with
removal of other fiduciaries - executors, administrators, guardians and conservators, but it now expressly
excludes trustees.

2. Section 49(b)(4) clarifies that the “no-cause” removal must be requested by all of
the qualified beneficiaries (i.e., the beneficiaries currently eligible to receive distributions and the
presumptive remainder beneficiaries). Formerly, C.G.S. § 45a-242 referred to “all of the beneficiaries”
so was a much harder standard to meet.

3. This provision applies equally to testamentary and inter vivos trusts. It is not a
mandatory provisions, so it may be modified by the trust instrument.

Drafting Tip: The trust instrument should always set forth specific provisions governing
how, when, why and by whom a trustee can be removed. Consider including an express
prohibition in the trust instrument regarding no-cause removal for certain trustees (such as
a family member) if the grantor does not want beneficiaries to collude to remove a
particular trustee. Caution against including such a prohibition regarding the drafting
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attorney who servers as trustee as such a provision may be an ethical violation without
clear conflict waivers.

G. Delivery of Trust Property by Former Trustee - Section 50

1. A former trustee (whether resigning or removed) has ongoing trust powers and
duties relative to protecting the trust property, if there is no other acting trustee, until the property is
actually delivered to the successor trustee.

2. The court may order otherwise, but is advised against doing so as this requires a
former trustee to protect and preserve trust assets and provides continuing liability for breaches.

3. This provision applies equally to testamentary and inter vivos trusts. It is not a
mandatory provisions, so it may be modified by the trust instrument.

H. Trustee Compensation - Section 51
1. If the trust is silent, the trustee is entitled to reasonable compensation under the
circumstances.
2. The statute does not define what constitutes reasonable compensation nor does it

state what circumstances are to be considered in determining what is reasonable. However, the official
comments outline various factors to consider. The factors are comparable to the existing common law
factors stemming from Hayward v. Plant and set forth in the Probate Court Rules. Since the common
law remains intact unless expressly inconsistent with or overridden by the CUTC, the Hayward factors
remain intact for the analysis of what would constitute reasonable compensation under § 51(a) and will
continue to inform the determination of “compensation that is reasonable under the circumstances.”

3. By contrast, § 51(b) provides that if the terms of the trust instrument expressly
provide for compensation, the trustee is entitled to receive the compensation as specified in the trust
instrument. The court may only adjust that compensation (up or down) if (1) the trustee’s duties are
substantially different from that which is contemplated when the trust was created, or (2) the
compensation specified in the terms of the trust would be unreasonably low or high.

4. NOTE: § 51(b) does NOT provide that the compensation must be “reasonable
under the circumstances.” Court may only adjust if it is objectively too high or too low under any
circumstances. The usual nine-factor test set forth in Hayward and the Probate Court Rules would not
apply where the compensation is specified in the trust. Instead, the court must find either that the
trustee’s duties substantially differ from what was originally contemplated (e.g, the trust once held a
business asset but now is only marketable securities) or that the compensation could not be considered
reasonable under any circumstances (e.g. a requirement that the trustee be paid one dollar, or that the
trustee be paid on the basis of its usual fee schedule, but it has been modified to be exponentially higher
than when the trust was created).

Drafting Tip: Include a compensation provision in the trust instrument when possible. If
the trustee is a professional who will charge on the basis of a fee schedule (whether fixed fee
or hourly) have the grantor sign a separate agreement indicating awareness of the
schedule and approving the schedule to prevent claims of changed circumstances or lack of
knowledge regarding the anticipated fee schedule.
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L. Reimbursement of Expenses - Section 52

1. A trustee is entitled to be reimbursed out of trust property, with appropriate
interest, for any expense incurred by the trustee in the defense or administration of the trust, unless the
trustee was found to have committed a breach of trust. The trustee has a lien against trust property for
the reimbursement.

2. This provision is slightly different from the pure language UTC, which does NOT
expressly reference reimbursement for defense of the trust or recognize an exception in the case of
breach of trust. Pure UTC refers only to expenses incurred in the administration of the trust. However,
defending the trust is an inherent duty of the trustee and, therefore, is part of the administration of the
trust. The last sentence of the comments to pure UTC state that the provision applies to the payment of
attorney fees and expenses in defending an action and that a trustee ordinarily is not entitled to
reimbursement of attorney fees and expenses if it is determined that the trustee breached the trust. Thus,
the language merely takes that concept out of the comments and puts it directly into the statute itself. As
such, the reference to defense of the trust and breach should not be seen as materially different from
pure UTC and its comments should still apply

3. This provision applies equally to testamentary trusts and inter vivos trust. It is not
a mandatory provisions, so it may be modified by the trust instrument.
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The Rosetta Stone

Model UTC - CT UTC

Table of Contents
Table of Conversion -
UTC CT UTC
Article 1, General Provisions, Sec. 101-112 Sec. 1-12
Article 2, Judicial Proceedings, Sec. 201-204 Sec. 13 -16
Article 3, Representation, Sec. 301-305 Sec. 17 -21
Article 4, Creation, Modification, Term., 401-417 Sec. 22 - 38
Article 5, Creditor’s Claims, Spendthrift, 501-507 Sec. 39 - 40
Atrticle 6, Revocable Trusts, 601-604 Sec. 41 -43
Atrticle 7, Office of Trustee, 701-709 Sec. 44 - 52
Article 8, Duties & Powers, 801-817 Sec. 53 - 67
[Article 9, Prudent Investor]
Article 10, Liability of Trustees, 1001-1013 Sec. 68 - 78
Article 11, Miscellaneous, 1101-1106 Sec. 79 - 80
Directed Trusts Sec. 81 - 98
DAPT Sec. 99 — 108
Effective Dates Sec. 109
Repealers and Amenders, including RAP Sec. 110-123
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Article 1 General Provisions and Definitions

Section 101 Short Title

Section 102 Scope

Section 103 Definitions

Section 104 Knowledge

Section 105 Default and Mandatory Rules

Section 106 Common Law of Trusts; Prin. of Equity
Section 107 Governing Law

Section 108 Principal Place of Administration
Section 109 Methods and Waiver of Notice

Section 110 Others Treated as Qualified Beneficiaries
Section 111 Nonjudicial Settlement Agreements
Section 112 Rules of Construction

Section 113 Insurable Interest

Article 2 Judicial Proceedings

Section 201 Role of Court in Admin. of Trust

Section 202 Jurisdiction over Trustee and Beneficiary.
Section 203 Subject Matter Jurisdiction

Section 204 Venue

Article 3 Representation

Section 301 Virtual Representation: Basic Effect

Section 302 Virt. Rep. by Holder of Gen. Power [or spec]
Section 303 Rep. by Fiduciaries and Parents

Section 304 Rep. by Person Holding Substantially Ident.

Section 305 Appointment of Representative

NEW Appointment of Designated Notice Representative

Article 4 Creation, Validity and Modification

Section 401 Methods of Creating Trust

Section 402 Requirements for Creation

Section 403 Trusts Created in Other Jurisdictions
Section 404 Trust Purposes

Section 405 Charitable Purposes; Enforcement

Section 406 Trust Induced by Fraud, et al

Section 407 Evidence of Oral Trust

Section 408 [Trust for Animals]

Section 409 Nonchar. Trust w/o Ascertainable Benefic.
Section 410 Modification or Term. of Trust - Judicial
Section 411 Modification or Term.of Trust - by Consent
Section 412 Modification or Term. Unanticipated Circs.
Section 413 (a) Cy Pres

Section 413 (b) Cy Pres and more
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Section 414 Modification or Term. Of Uneconomic. Trust Sec. 35

Section 415 Reformation to Correct Mistakes
Section 416 Modification to Achieve Tax Objectives
Section 417 Combination and Division of Trusts

Article S Creditors Claims, Spendthrift and Discretionary Trusts

Section 501 Rights of Beneficiary’s Creditor or Assignee
Section 502 Spendthrift Provision

Section 503 Exceptions to Spendthrift Provision

Section 504 Discretionary Trusts; Effect of Standard
Section 505 Creditors’ Claims Against Settlor

Section 506 Overdue Distribution

Section 507 Personal Obligations of Trustee

NEW Cred. Limits on powers of apt. and withdrawal

Article 6 Revocable Trusts

Section 601 Capacity of Settlor of Revocable Trust
Section 602 Revocation or Amendment of Rev. Trust
Section 603 Settlor’s Powers, Powers of Withdrawal
Section 604 Time Limitations of Contesting

Article 7 Office of Trustee

Section 701 Accepting or Declining Trusteeship

Section 702 Trustee’s Bond

Section 703 Co-Trustees

Section 704 Vacancy in Trusteeship; Appt. of Successor
Section 705 Resignation of Trustee

Section 706 Removal of Trustee

Section 707 Delivery of Property by Former Trustee
Section 708 Compensation of Trustee

Section 709 Reimbursement of Trustee

Article 8 Duties and Powers of Trustee

Section 801 Duty to Administer Trust

Section 802 Duty of Loyalty

Section 803 Impartiality

Section 804 Prudent Administration

Section 805 Costs of Administration

Section 806 Trustee’s Skills

Section 807 Delegation by Trustee

Section 808 Costs, Expenses and Attorneys’ Fees
NEW  Protection of Trustee/Beneficiary under HEMS

Section 809 Control and Protection of Trust Propty. Sec. 59

Section 810 Recordkeeping and Identification
Section 811 Enforcement and Defense of Claims
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Section 812 Collecting Trust Property
Section 813 Duty to Inform and Report

Sec. 62
Sec. 63

Section 814 Discretionary Powers, Tax Savings for HEMS Sec. 64

Section 815 General Powers of Trustee
Section 816 Specific Powers of Trustee Enumerated
Section 817 Distribution upon Termination

[Article 9 Prudent Investor]

Article 10 Liability of Trustees and Rights of Persons Dealing with Trustees

Section 1001 Remedies for Breach of Trust Sec. 68
Section 1002 Damages for Breach of Trust omitted
Section 1003 Damages in Absence Of Breach Sec. 69
Section 1004 Attorneys Fees and Costs omitted
Section 1005 Limitations of Action Against Trustees Sec. 70
Section 1006 Reliance on Trust Instrument Sec. 71

Section 1007 Event Affecting Admin. or Distrib. Sec. 72
Section 1008 Exculpation of Trustee Sec. 73
Section 1009 Beneficiary’s Consent, Release, Ratification Sec. 74
Section 1010 Limitation on Personal Liability of Trustee = Sec. 75
Section 1011 Interest as General Partner Sec. 76
Section 1012 Protection of Person Dealing with Trustee ~ Sec. 77
Section 1013 Certification of Trust Sec. 78
Article 11 Miscellaneous Provisions

Section 1101 Uniformity of Application and Construction Sec. 79
Section 1102 Electronic Signatures and Records omitted
Section 1103 Severability Clause Sec. 80
Directed Trusts Sec. 81-98
Section 1 Short Title Sec. 81
Section 2 Definitions See Sec. 3
Section 3 Application; Principal Place of Admin. Sec. 82
Section 4 Common Law and Principles of Equity Sec. 83
Section 5 Exclusions; Non Fiduciary Powers Sec. 84
Section 6 Powers of Trust Director Sec. 85
Section 7 Limitations of Trust Director; Fid. Duty Sec. 86
Section 8 Duty and Liability of Trust Director Sec. 87.
Section 9 Duty and Liability of Directed Trustee Sec. 88
Section 10 Duty to Provide Information — Director and Trustee Sec. 89
Section 11 No Duty to Monitor, Inform or Advise Sec. 90
Section 12 Application to Co-Trustee Sec. 91
Section 13- Limitation of Action against Trust Director Sec. 92
Section 14 Defenses in Action against Trust Director Sec. 93
Section 15 Jurisdiction over Trust Director Sec. 94
Section 16 Office of Trust Director Sec. 95
Section 17 Uniformity of Application and Construction Sec. 96
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Section 18 Relation to Electronic Signatures Act Sec. 97
NEW Electronic Signatures — Section 102 of ESA Sec. 98
Section 19 Repeals (see later)

Section 20 Effective date (see later)

DAPT Sec. 99-107
NEW Title Sec. 99
Del. §3570 Defintions Sec. 100

NEW Coordination with Directed Trust Act - Sec. 101
NEW Deemed Resignation of NonQualified Trustee Sec. 102

NEW Irrevocability of Trust; Transferor’s Retention of Powers ~ Sec. 103
Del. §3751 Retained Interests of Transferror Sec. 104
Del. §3752 Avoidance of Qualified Dispositions Sec. 105
Del. §3753 Limitations on Qualified Dispositon Sec. 106
Del. §3754 Effect of Avoidance of Qualified Disposition Sec. 107
Del. §3755 Effective Date for DAPT Sec. 108
EFFECTIVE DATES for Act Sec. 109
REPEALERS AND AMENDERS Sec. 110-123
§45a-98 Probate Court Jurisdiction amended to conform  Sec. 110
§45a-175 Accountings by Probate Court amended to conform Sec. 111
§45a-177 Accountings further amended to conform Sec. 112
§45a-242 Removal of Trustee amended to conform Sec. 113
§45a-474 Appointment of Trustee when Vacancy amended Sec. 114
§45a-477 Obscure act amended to conform Sec. 115
§45a-482 Outright Distribution - No Further Trust amendedSec. 116
§45a-485 Reformation of Marital Deduction amended Sec. 117
§45a-489 Pet Trust Act amendments to conform Sec. 118
§45a-491 Rule Agst. Perpetuities amended from 90 to 800 Years Sec. 119
§45a-519 Amends. to Conform to IRC Requirements amended Sec. 120
§45a-520 Small Testamentary/Charitable Trust Term.amended Sec. 121
§45a-521 Reformation of Charitable Remainder Trusts amended Sec. 122
§45a-473,484, 487-487f, 488 REPEALED Sec. 123

10167209v3
10312541v1
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Proposed Probate
Court Rules of
Procedure: eFiling
Overview




Proposed Rule 1: Definitions

* eFile
eFiling system
* eService
Electronic Signature
Registered filer
* Send
Conn. Gen. Stat. §45a-186
* Appeal period runs from later of date mailed or
transmitted by electronic service
Public Act 19-47

[2)
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Proposed Rule 5: Representation
by Attorney and Appearance

* Section 5.5, Form of appearance
Appearance must include attorney’s:
°* Name
* Individual juris number
* Law firm
Mailing address
Email address
* Telephone number
* PC-183, Appearance of Attorney
Separate from petition

()

Page 168 of 226



Proposed Rule 7: Filing
Requirements

* Section 7.1, General filing requirements
Registered filer eFiles all documents
Person without eFiling access submits paper documents
Paper documents prepared using ink
* Section 7.1a, Documents not to be eFiled
Original will, codicil or other testamentary document
Original probate bond or rider
Original record of adoption on DPH form
Original record of paternity on DPH form
Any other document the court requires in paper form

[+)
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Proposed Rule 7: Filing
Requirements - Signatures

Section 7.4, Signature required
Document must be signed by person seeking action
Attorney may sign if document not required to be signed
under oath or penalty of false statement
Documents cannot be submitted by facsimile or email
Exceptions for facsimile
* Written request for hearing after streamline notice
* Commitment petition or probable cause
* Other document on which court determines immediate
action necessary
Cofiduciaries must each sign unless
Attorney signed document that does not require oath [ 5 )
Filing includes statement explaining why
Electronic signature has same effect as handwritten signature
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Proposed Rule 8: Notice

* Section 8.5, How notice of hearing given
Unless otherwise required by law:
* eService to registered filers
* Notice is complete on transmission
* Regular mail to all others
* Section 8.10, Decree
Court sends copy of each decree to interested parties
* Digital image to registered filers
* Paper copy to non-registered filers
On request, court sends paper copy with court seal to
fiduciary

o)
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Proposed Rule 9: Counting Time
Periods

* Section 9.1, Counting time periods
Document received by court after posted closing time
deemed filed on next day court is open
If eFiling system not functional for 30 consecutive minutes
during regular court hours on last day for filing
* Document deemed timely filed if received on next
business day eFiling system is operational

[7)
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Proposed Rule 16: Public Access
to Hearings and Records

* Section 16.1, Public access to hearings and records
Electronic access limited to registered filers granted access
by court

* Confidentiality rules have not changed




Proposed Rule 22: eFiling

* Section 22.1, Registration for eFiling system
Mandatory for attorneys
Optional for all other persons
Compliance with standards established by Administrator
* Section 22.2, eFiling access in a matter
Must be registered filer and
* party or
* attorney or GAL for party
Court approval and verification required
Court approval not required for Appearance of attorney
Court approval automatic for
* Court appointed attorney [ 9 J
* Guardian ad litem
* Attorney-Fiduciary
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Proposed Rule 22: eFiling
Mandatory eFiling

* Section 22.3, When eFiling mandatory

If the court grants a registered filer eFiling access to a matter,
the filer:

shall eFile all documents in the matter, except as provided
in section 7.13;

shall receive all filings, notices, decrees and other
documents in the matter by eService; and

may view and download information and documents in
the matter through the eFiling system.

(0]
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New Court Procedures

* Appearance of Attorney
Not included on petitions
Gateway to electronic access
* eFiling requires separate filing
System creates placeholder for new matters
* Confidential Information pages
Must be eFiled as separate document to protect
confidentiality
System creates placeholder

* Invoicing
Responsible party is billing party
Invoice sent directly to billing party (fiduciary) [ 11 J

* Attorney for billing party receives notice of new invoice
through eFiling system
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Connecticut Probate Courts
eFiling Homepage

Connecticut - Probate Court eFiling

The Connecticut Probate Courts are currently piloting the eFiling system for decedents’ estates only and access is
limited to certain courts and specific attorneys. If you are not an attorney who has been chosen to participate in the

pilot program or if you are a self-represented person, you will not be able to file in any of the Connecticut Probate
Courts or electronically view documents at this time.

VIACRTE Wl select where you want 1o file — o

Location® |- select location — v| next >

CONNECTICUT PROBATE COURTS

Welcome to the Connecticut Probate Courts eFiling website.

Connecticut has 54 Probate Courts and 6 Regional Children’s Probate Courts. The principal areas of Probate Court jurisdiction are

conservatorships, guardianships of adults with intellactual disability, children's matters, mental health commitments, decedents’ estates, trusts
and name changes.

The mission of the Probate Court system, given the sensitive nature of these cases, is to provide an approachable forum in which families can
resolve their cases in a fair, prompt and economical manner. The goal of the eFiling system is to make interaction with the courts more

convenient for both attorneys and self-represented parties.

Filers may use the eFiling system to initiate a case, file documeants in a pending case, serve documents on other eFilars, receive notices and
view the court's file.

If you are not sure what Probate Court to select, please use this link to identify the appropriate court.
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Getting Started

Connecticut - Probate Court eFiling

The Connecticut Probate Courts are currently piloting the eFiling system for decedents’ estates only and access is
limited to certain courts and specific attorneys. If you are not an attorney who has been chosen to participate in the

pilot program or if you are a self-represented person, you will not be able to file in any of the Connecticut Probate
Courts or electrenically view documents at this time.

The following is the contact information that is on file with eServices for juris number 419180.

OFFICE OF THE PROBATE CT ADMINISTRATOR
HEATHER L DOSTALER

186 NEWINGTON ROAD

WEST HARTFORD CT, 06110

(860)231-2442

The Probate Courts will use this contact information for all Probate Court matters in which you appear or have been
appointed. If the contact information is not correct, please log into eServices and update this information.

If you update your contact information with eServices, it will take 24 hours before the Probate Court eFiling System receives
the updated information.

You are filing in Region # 22 Probate Court - PD22
i} 1am starting a new case.
) 1 am filing into an existing case.

) 1 am requesting eFiling access to a case (only for parties and attorneys of record).

Case#*

= previous | Next
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My Organization




Edit Organization Info




First Time Filing:
Appearance of Attorney




Choosing Your Documents




Additional Placeholders




Attaching Your Documents

Form Set # () 3714489 Case# @

Keyword/Matter # @ Status @ Completed

Filing Type Probate Court eFiling Location # @ Region # 22 Probate Court - PD22
Customer Name Heather Dostaler Customer Email hdostaler@ctprobate.gov

Created on 08/20/2019 4:46 FM EDT Modified on 08/20/2019 4:50 PM EDT

Review and Submit Your Documents.

Review / Edit Your Answers

) 1
Please attach all required documents 6@
YOUR FORMS WILL BEE ELECTRONICALLY DELIVERED TO THE COURT.

Based on your preferences, electronic confirmations will be sent as documents are processed.

Attach Your Documents jjn_ft:

L\» Use Adobe PDF to complete the form and attach the filled in form below to submit it to the court.

If you feel that a required attachment placeholder has been generated in error, please review your responses by clicking Review/Edit Your Answers to make the necessary corrections.

1 y 1 PC- * = :
@ PC-183 Appearance of Attorney: PC-183 Appearance of Attorney (& attach (3 View (3 Remove
Use the following URL to download form: http-//www ctprobate gov/F orms/PC-183 . pdf.

?@? PC-200 Petition/Administration or Probate of Will: PC-200 Petition/Administration or Probate of Will* _

Use the following URL to dewnload form: htip://www ctprobate gov/Forms/PC-200.pdf. {eh Attach (4 View (1 Remove
Please forward a certified copy of the death certificate and the original will and/or codicil, if any, to the Probate Court.

L} g ; : - P ; - P ; ; it i : % . )
¥ PC-200CI Confidential InfnrrnanonfPetltlonJAdmlrllstratmn or Probate of Will._ PC-200CI Confidential Information/Petition/Administration or Probate of Will & attach AView (i Remove
Use the following URL to download form: http-//www ctprobate gov/F orms/PC-200.pdf.

By submitting your documents, you agree to these Terms & Conditions.

Review / Edit Your Answers
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Help




Questions




Connecticut
Conservator
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Standards of Practice

) Connecticut General Statutes sections 45a-655 and
45a0-656 mandate all conservators be guided by the
Standards of Practice when carrying out their duties

] The purpose of the Connecticut Conservator Standards
of Practice is to provide guidance for conservators as
they perform this vital and demanding role

) The Standards set forth the duties of conservators,
ethical principles and key considerations for decision-
making
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Brief History

] Foundation of the 2018 CT Standards is the National
Guardianship Association Standards of Practice

) Connecticut Standards are tailored specifically to CT
probate system to
= Keep standards user friendly
" Make a clear statement of key principles
= Keep standards reasonable and practical
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Appendix A: Key Principles and Ethics

U O

I N

Treat conserved person with digni’ry'

Focus is on the conserved person: decision-making,
constitutional rights, least restrictive alternatives, beliefs
and preferences, independence and self determination

Maintain confidentiality
Comply with CT law, court orders, and regulations

Manage affairs and estate carefully and respectfully
and avoid conflicts of interests-$ and property belong
to conserved person
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U O 0 0 0 O

Overview of the

Standards of Practice

Definitions

All Conservators.....coeevevieinnnne (Standards 1-11, 20)
Conservators of the Person......... (Standards 12-15)
Conservators of the Estate...... (Standards 17-19)
Administration ....ccoeviiiiiininnnn (Standards 22, 23)

Key Principles, Ethics......c.cc........ (Appendix A)
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Standard 2:

The Conservator, the Law and the Court

J

J

Conservators shall know and obey court orders and submit
all court filings timely

Powers are limited to those granted by the court-(conserved
person retains all rights and authority not expressly assigned
to the conservator)

Certain actions require prior court approval: change of
residence or placement in long-term care facility,
commitment, sterilization, sale of real estate or household
furnishings
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Standard 2: The Conservator, the Law
and the Court

I prior approval is not mandatory, conservator may petition
for approval of a proposed action or ratification of an action
already taken

J Quasi judicial immunity conferred-Gross v. Rell 304 Conn. 234
(2012)
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Standard 2: The Conservator, the Law
and the Court

1 Compensation is subject to court approval-maintain
confidentiality in billing

1 Conservator must seek modification or termination when
= Conserved person’s abilities change
" |ess restrictive alternatives become available
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Standard 2: The Conservator, the Law
and the Court

] Conservator must report abuse, neglect or exploitation to the
appropriate authorities promptly

] Detection and prevention
] Prevalence and risk of elder abuse

] Attorney acting as Conservator-ethical and statutory sources
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Standard 3: Relationships

] The Conservator shall

Treat conserved person with dignity

Maintain professional relationship with conserved person
and his/her family and friends and avoid personal
relationships unless there was pre-existing personal
relationship

Never engage in sexual contact with conserved person
unless intimate relationship predates the conservatorship

10
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Standard 4: Relationships

Between Conservator and Third Parties

] The Conservator shall

Shall promote conserved person’s communication and
meaningful relationships with family and friends

O Consistent with conserved person’s preferences

Restrict relationships only if necessary to prevent
substantial harm-Petition Court-Right to Interact

Shall maintain communication with conserved person’s
family and friends regarding significant occurrences and
pertinent medical issues-privacy rights

1
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Standard 4: Relationships
Between Conservator and Third Parties

IProtect the right to consensual sexual expression; ensure
that activity is consensual; provide access to birth control;
arrange access to privacy

_IKortner v. Martise 312 Conn. 1 (2014)

12
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Standard 5: Relationships
Between Conservator and Service Providers

] The Conservator shall

Treat service providers and professionals in a courteous
and respectful manner

Investigate and coordinate current and available services

Within the resources available, engage professional
services, such as accountants, investment advisors, real
estate agents, as necessary to meet the goals, needs and
preferences of the conserved person

13
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Standard 7: Decision Making
Standards: Conserved Person’s Current

~ Preferences

) The Conservator shall

= Assess the risks and benefits and expected outcomes of
each alternative

" Follow conserved person’s preferences unless adherence
would cause substantial harm

= Determine conserved person’s current preferences by
asking conserved person

14
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Standard 7: Decision Making
Standards-Substituted Judgment

= |f current preferences not ascertainable, use
substituted judgment to determine what the
conserved person would have wanted if he or she
currently had capacity

= Look at conserved person’s past practices and
expressions of preferences and input from others

15
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Standard 7: Decision Making
Standards: Best Interests

_IDecide based on best interests only if preferences not
ascertainable or adherence would cause substantial
harm

_IDetermine course of action that is objectively best for
conserved person in light of all relevant factors

16
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Standard 8: Least Restrictive

) The Conservator shall

Evaluate all viable alternatives and attempt to
minimize restrictions on the conserved person’s
individual liberties while meeting needs & preferences

Balance self-determination and safety

Make individualized decisions based on the specific
conserved person

Consider independent assessment of health and care
needs (geriatric care manager, addiction specialist)

17

Page 203 of 226



Standard 9: Independence

) The Conservator shall

= Provide the conserved person with the opportunity to
exercise rights and participate in decisions

" |nside and outside of court — ASK!
" Promote independence and self-determination
" Encourage person in efforts to regain capacity

=  Make this a goal when feasible

18

Page 204 of 226



Standard 11: Confidentiality

) The Conservator shall keep per
shall respect the person’s privacy and dignity

) Conservator may disclose information about significant
occurrences or medical issues consistent with person’s
preferences when necessary to arrange care or to inform
family and friends

) Disclosure is limited to what is necessary and relevant to
issue being addressed

19
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Standard 11: Confidentiality

) Conservator may refuse to disclose sensitive information when
detrimental to the person’s well being or would subject estate
to undue risk

1 Conservator may petition Court to resolve issue regarding
disclosure

JC.G.S. section 45a-98b and 45a-650(d)
JByrne v. Avery Center for Obstetrics & Gynecoloqgy, P.C.,
327 Conn. 540 (201 8)

20
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Standards 12-13: Conservator of the Person

Initial Responsibility

) Review decree for powers and limitations

1 Meet with conserved person and explain role
] Attend hearing in person or via telephone

] Build a relationship & share contact information

) Inquire about preferences and assess needs

21
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Standards 12-13: Conservator of the Person

Initial Responsibility

] Notify relevant agencies and other third parties
) Make contact with any Conservator of the Estate

) Obtain copies of advance directives, legal documents,
key family and social contacts, list of service providers,
documentation regarding the conserved person’s
preferences for medical care and funeral arrangements,
and date of birth, contact information, Social Security
number, and medical insurance card(s)

22
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Standards 12-13: Conservator of the Person

Ongoing Responsibility

) Maintain regular contact with conserved person

] Develop and implement a written conservatorship plan
) See Appendix B

) Genuinely advocate for care and services

23
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Standards 12-13: Conservator of the Person

Ongoing Responsibility

1 Strive for a living environment consistent with

preferences

] Seek prior court approval for change of residence or

long-term care
. Form PC-303 vs. Form PC-371A
1 C.G.S. section 45a-656b

*

Hearing 3 days prior to placement in SNF if not
due to hospital discharge; or

File report of intended placement within 5 days
of hospital discharge to a SNF

24
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Standards 14: Health Care Decisions

) Follow decisions of health care representative, if applicable-
Probate Petition if conflict

) Monitor and promote health and well being; and arrange
appropriate medical care, including pain management

1 Communicate directly with health care providers before authorizing
or denying treatment

1 Obtain 2"¥ opinion when treatment poses significant risk

] May seek ethical, legal and medical advice

25
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Standards 15: Life Support Decisions

) Follow instructions of health care representative, if applicable-
Probate Petition if conflict

) Shall follow conserved person’s wishes

] Determine current wishes and review advance directives and other
relevant information regarding previously expressed wishes

] Petition court for instruction if there is conflict

] Presumption in favor of appropriate continued treatment if cannot
determine preferences

26
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Standards 17-19: Conservator of the Estate

] Key Principles

Manage finances for sole benefit of person
Do not comingle funds

Give priority to person’s needs, goals and
preferences

Seek permission to make gifts outright or in trust or
to establish trust

Special considerations for sale of real property

27
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Standards 17-18: Conservator of the Estate
Initial Responsibility

U O 0 D

Review decree for powers and limitations and obtain
copy of any POA and determine if Court ordered
continuation, limitation, suspension or termination

Meet person and explain role
Notify financial institutions and third parties
Ascertain income, assets and liabilities

Address all issues of estate that require immediate

action, including actions to secure and insure personal
28

and real property
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Standards 17-18: Conservator of the Estate
Ongoing Responsibility

P

) Maintain ongoing contact with conserved person

) Establish contact with Conservator of the Person or any
other fiduciary for the conserved person

) Establish annual budget for income and assets to
correspond with person’s care plan and goals, needs
and preferences (See Appendix C)

) Well being of conserved person valued over
preservation of assets

29
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Standards 17-18: Conservator of the
Estate Ongoing Responsibility

JBudget does not have to be filed with Court

IPrepare and file statutory court filings, inventory and
accountings with Court

JFinances shall be managed solely for conserved person’s
benefit

IDo not comingle

_JMaintain records of all transactions in accordance with
Probate Court Rule of Procedure 36.13

30
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Standards 1/7-18: Conservator of the

J Supervise all income and disbursements

] Obtain copy of important estate planning documents and manage
assets in a manner consistent with the estate plan

] Manage investments in accordance with the Prudent Investor
Act set forth in CGS 45a-541 to 45a-5411

1 Seek beneficial public and insurance benefits for person-need
for legal counsel?

) Conservator shall manage finances to maximize the conserved
person’s dignity, independence and self determination

31
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Standards 1/7-18: Conservator of the

Estate Ongoing Responsibility

l Conservator shall pursue claims on behalf of conserved
person against 3" Party if the potential for recovery
reasonably outweighs cost of the action

1 Conservator shall defend against any invalid or doubtful claim
brought by a 3™ party against the conserved person

JWhen pursuing or defending claims conservator shall not act
as attorney for the conserved person without prior Court
approval and separate documentation of services as attorney
vs. conservator pursuant to Standard 20 V.

32
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Standard 19: Sale of Property

JReal estate and household furnishings cannot be sold or

disposed of without prior court approval. See C.G.S. sec.
450-656b(2) and Rule 33.12

) Decision based on cost/benefit analysis that takes into account
the wishes of the conserved person and his/her estate plan

I Real property —

J Court must find best interest AND conserved person
consents, or the sale is necessary. C.G.S. 45a-164 and

450-656b(2)

33
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Standard 19: Sale of Property

JReal property (cont’d)

JFile Form PC-400, Inventory, copy of recorded deed with
property description, contract for sale, Will, and be
prepared to present evidence of the FMA of the property
at the hearing

) Specific Bequests — proceeds from sale must be segregated
in a separate account, and cannot be used until all of the
conserved person’s other funds are exhausted

JHousehold furnishings -

IFile Form PC-303, whether voluntary or involuntary
conservatorship — does the conserved person agree or not?

ISentimental items can be gsixen to family with approval
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Standard 20: Conflicts of Interest

_The Conservator shall

= Avoid all conflicts of interest

O Any situation where the conservator has a personal
interest that is adverse to the position or best
interests of conserved person

=  Seek prior court approval when there may be a potential
conflict
=  Compensation for direct services (housing, medical, etc.)
=  Compensation for legal services

= Be independent from service providers (no incentives)

35
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Standards 22:

Conservator Compensation

] Entitled to reasonable compensation subject to review
and approval by court

) Reasonableness determination considers size of the
estate, responsibilities, character of work, special
problems, results, knowledge /skill /judgment required,
promptness, time involved, other relevant factors

) Sufficient documentation must be maintained to address
reasonableness criteria

36
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Standards 22:

Conservator Compensation

) Probate Court Regulation, Section 16, governs
compensation of conservators for indigent persons

] Probate Court Administration Fund pays fees for conservators
NOT related to the conserved person by blood or marriage if
submitted within 6 months from the date services are rendered

1 $50/hour for conservator & $25 /hour for conservator’s employees,
$75 for first hour of a probate hearing

] Seek permission to exceed annual maximums if necessary to
properly manage the personal /financial affairs of the
conserved person

37
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Standards 22:

Conservator Compensation

e

l Probate Court Regulation Section 16 prohibits conservator
compensation for:

shopping, delivering goods, delivering cash allowance unless
there is no practical alternative, travelling to the bank to make
deposits of regular income sources for which direct deposit is
available, transportation, companionship, acting as attorney,
home maintenance or improvement, moving furniture /possessions
unless necessary to safeguard, caring for pets unless temporary,
preparing invoices, keeping time records, attendance at hearings
regarding fees, requests for fee approvals, mailing, faxing,
filing, photocopying, mileage & other out of pocket expenses

38
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Standard 23:
Management of Multiple Cases

) Limit caseload to size that enables conservator to
= Support and protect each conserved person

=  Maintain ongoing contact

39

Page 225 of 226



Appendix A: Key Principles and Ethics

) Treat conserved person with dignity

] Focus is on the conserved person: decision-making, constitutional
rights, least restrictive alternatives, beliefs and preferences,
independence and self determination

] Maintain confidentiality
1 Comply with CT law, court orders, and regulations

) Manage affairs and estate carefully and respectfully and avoid
conflicts of interests-$ and property belong to conserved person

40

Page 226 of 226



	EEP191119 Course Cover
	2014 0520 Lawyers Principles of Professionalism
	Hot Topics in Probate - Revised Agenda_27Sep
	EEP191119 Faculty Biographies
	01_CBA UTC Presentation Slides
	01a_CUTC CLE Presentations Outline (Master) dated for CBA
	02_eFiling Rules of Procedure
	03_Connecticut Conservator Standards of Practice



