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ETHICS INFORMAL OPINION 19-02

Rule 5.6(2)
and Confidentiality Agreements

~

DECEMBER 18, 2019

The Committee has been asked wheth-
er confidentiality agreements between
parties that restrict the parties” lawyers
from disclosing information that is pub-
licly available in court files violate Rule
5.6(2) of our Rules of Professional Con-

duct because such agreements restrict
“the lawyer’s right to practice.” For the
reasons that follow, the Committee de-
clines to opine that such confidentiality
agreements violate Rule 5.6(2).

or the courts.

B Formal and informal opinions are drafted by the Committee on Professional Ethics in response to inquiries
from CBA members. For instructions on how to seek an informal opinion and to read the most recent informal
opinions, see the CBA webpage for the Committee on Professional Ethics at ctbar.org/EthicsCommittee. CBA
members may also research and review formal and informal opinions in Casemaker.

The Rules of Professional Conduct have the force of law on attorneys. The Formal and Informal Opinions are
advisory opinions. Although the Connecticut Supreme Court has on occasion referred to them as well rea-
soned, the advisory opinions are not authoritative and are not binding on the Statewide Grievance Committee
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Rule 5.6(2) provides, in relevant
part:

A lawyer shall not participate in of-
fering or making;:

* ok K

(2) An agreement in which a restric-
tion on the lawyer’s right to prac-
tice is part of the settlement of a cli-
ent controversy.

The official commentary to Rule 5.6(2)

states, in relevant part: “Subdivision (2)
prohibits a lawyer from agreeing not
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to represent another person in connec-
tion with settling a claim on behalf of a
client.”

Nothing in the Rule or the official com-
mentary suggests that a confidentiality
agreement restricting the disclosure of
information was intended to fall within
the prohibition set forth in Rule 5.6(2).

with the agreement. The Ohio Board
also recommended that its opinion “be
applied prospectively.”

The Committee respectfully disagrees
with the Ohio Board’s conclusions and
similar conclusions of a number of eth-
ics bodies. See, e.g., Chicago Bar Ass'n
Comm. On Prof’l Responsibility, In-

“In general, however, you are required by

Rule 1.6 to maintain confidentiality of all

information relating to the representation of

your client except as authorized by the client

or as required by the Rules of Professional

Conduct.”

The requesting lawyer notes that the
Ohio Board of Professional Conduct
concluded in a recent opinion that confi-
dentiality agreements that purport to re-
strict disclosure by one or more parties’
attorneys of information that is available
in a public court file violate Rule 5.6(b)
because they restricts the lawyers’ right
to practice law.”! Ohio Bd. of Prof’l Con-
duct Op. 2018-3. The Ohio Board ob-
served that such confidentiality agree-
ments “interfere with a lawyer’s ability
to advertise and market his or her ser-
vices ....” The opinion goes on to posit
that “[t]he advertising of a lawyer’s ser-
vices and the solicitation of clients is an
integral part of the practice of law and
may not be restricted through a private
settlement agreement.” The Ohio Board
concluded that when a lawyer’s client
intends to enter into an confidentiality
agreement restricting a lawyer from dis-
closing information available in a public
court file, the lawyer must explain to the
client that it would be unethical for the
lawyer for either party to participate in
negotiating or drafting such an agree-
ment. If the client proceeds regardless,
the lawyer must withdraw from repre-
senting his or her client in connection
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formal Ethics Op. 2012-10 (2013); Bar
Ass'n of San Francisco Ethics Comm.,
Op. 2012-1 (2012); N. H. Bar Ass'n Eth-
ics Comm. Op. 2009-10/6 (2011). As
explained below, confidentiality agree-
ments that merely restrict the disclosure
of information by the clients’ lawyers do
nothing more than ratify confidentiality
obligations lawyers already have to their
respective clients and former clients un-
der Rules 1.6 and 1.9. Such agreements
generally do not impermissibly restrict
the lawyer’s right to practice under Rule
5.6(2) because they do not impinge upon
the lawyer’s freedom to represent other
clients. Such confidentiality agreements
neither expressly restrict a lawyer’s abil-
ity to represent other clients, nor do they
implicitly restrict the ability to represent
other clients by, for example, restricting a
lawyer’s use of (as opposed to disclosure
of) information. See, e.g., Fla. Bar Ethics
Op. 04-2 (2005)(“To the extent this clause
is merely a confidentiality agreement as
to the terms of the settlement it does not
pose an ethical problem, provided there
is no legal prohibition against confiden-
tiality of a particular settlement.”); Penn.
Bar Ass'n Legal Ethics and Prof. Resp.
Committee Formal Opinion 2016-300

(2016)(“Most ethics opinions conclude
that negotiating for, agreeing to, and,
ultimately, including a confidentiality
provision precluding the dissemination
of the fact of, or terms of, the agree-
ment is not prohibited under the appli-
cable Rules of Professional Conduct ...
This is true primarily because a lawyer
is obligated under Rule 1.6 of the ABA
Model Rules of Professional Conduct
and its state law counterparts to keep in-
formation relating to the representation
of the client confidential unless the cli-
ent gives informed consent.” (Citations
omitted.)); N.Y. State Bar Ass'n Commit-
tee On Prof’l Ethics Opinion #730 (2000)
(“The obligation to preserve the confi-
dentiality of settlement terms does not
effectively restrict the lawyer from rep-
resenting other clients.... Since lawyers
may not disclose confidential settlement
terms without client consent, it is not an
impermissible restriction on the right to
practice law to require, as a condition of
settlement, that the party’s lawyer will
not disclose this information.”)

This Committee has addressed similar
issues in the past. For example, in In-
formal Opinion 2011-08, the Commit-
tee concluded that confidentiality pro-
visions in settlement agreements “do
not prevent the lawyer from represent-
ing future clients having similar claims
against the same [defendants].”?

More recently, in Informal Opinion
2013-10, the Committee concluded that
a settlement agreement containing a
non-disparagement clause prohibiting
an attorney from making future dispar-
aging statements about the opposing
party did not violate Rule 5.6(2). There
we noted: “So long as such clauses do
not restrict the lawyer’s ability to vigor-
ously represent other clients, they may
validly restrict the attorney’s right to
disparage the defendant outside of that
sphere — such as for advertising or pub-
licity purposes.” Here, we drew a clear
distinction between restrictions on rep-
resenting other clients (not permitted
under Rule 5.6(2)) versus restricting ad-
vertising and publicity (permitted un-
der Rule 5.6(2)).
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Our prior decisions are in accord with
the ABA’s Standing Committee on Eth-
ics and Professional Responsibility’s
Formal Opinion No. 00-417. There, the
ABA Committee stated:

[1]t generally is accepted that of-
fering or agreeing to a bar on the
lawyer’s disclosure of particular
information is not a violation of
Rule 5.6(b) proscription. For Exam-
ple, Rule 5.6(b) does not proscribe
a lawyer from agreeing not to re-
veal information about the facts of
the particular matter or the terms
of its settlement. This information,
after all, is information relating to
the representation of the attorney’s
present client, protected initially by
Rule 1.6 (Confidentiality of Infor-
mation) and, after conclusion of the
representation, by Rule 1.9(c) (Con-
flict of Interest: Former Client). With
respect to former clients, a lawyer
may reveal information relating to
the representation only with client
consent or in certain limited circum-
stances not relevant here. A pro-
posed settlement provision, agreed
to by the client, that prohibits the
lawyer from disclosing information
relating to the representation is no
more than what is required by the
Model Rules absent client consent,
and does not necessarily limit the
lawyer’s future practice in the man-
ner accomplished by a restriction on
the use of information relating to the
opposing party in the matter. Thus,
Rule 5.6(b) would not proscribe of-
fering or agreeing to a nondisclosure
provision.?

In other words, confidentiality agree-
ments, including those that restrict a
lawyer’s disclosure of information con-
tained in a public court file, have the
same practical effect as if the parties
agreed not to provide their respective
lawyers with consent to disclose infor-
mation about their matters pursuant to
Rule 1.6 (or 1.9). The Committee sees no
reason to deprive willing clients wishing
to engage in such a lawful arrangement
of representation by the clients’ chosen
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counsel, especially when nothing in the
text of Rule 5.6(2) or its commentary
suggests such a prohibition.*

Rule 1.6 provides that lawyers have an
obligation not to “reveal information
relating to the representation of a client
unless the client gives informed consent,
the disclosure is impliedly authorized in
order to carry out the representation,
or the disclosure is permitted by sub-
section (b), (c), or (d)” (none of which
subsections apply in this circumstance).
Rule 1.9 extends the same confidential-
ity obligations to information about a
lawyer’s former clients. Except as noted,
therefore, it is up to the client or former
client to determine whether and how a
lawyer may disclose information related
to a lawyer’s representation of the client,
regardless of whether the information is
public or non-public. Rule 5.6(2) has,
in this State, never been interpreted to
override a client or former client’s wish
to keep information the lawyer possess-
es confidential. Yet, that is the practical
effect of the Ohio Board’s opinion and
those similar to it. Clients are told by
their lawyers “if you want me or any
lawyer to represent you in negotiating
this settlement agreement, you cannot
include a confidentiality agreement that
restricts my right to use public informa-
tion about your matter in my advertis-
ing.” The Committee does not believe
Rule 5.6(2) was ever intended to dictate
such a result.

Further, the Ohio Board’s opinion does
not, to this Committee’s satisfaction,
explain why the supposed prohibition
in Rule 5.6(2) applies only to informa-
tion in a public court file and not also to
non-public information. A confidentiali-
ty agreement that applies to non-public
information restricts a lawyer’s ability
to advertise and market his or her ser-
vices in the same way that a confidenti-
ality agreement applying to public infor-
mation does. Yet neither the Ohio Board
nor any other authority has explained
why confidentiality agreements that
apply to non-public information do not
violate 5.6(2), but agreements restricting
disclosure of publicly filed information

somehow do. No rule of professional
conduct distinguishes between public
and non-public information. No rule’s
official commentary does so either. On
the contrary, Rule 1.6 applies to “infor-
mation relating to the representation”
regardless of whether the information is
public or non-public. See Informal Op.
05-01(2005)(“In general, however, you
are required by Rule 1.6 to maintain con-
fidentiality of all information relating to
the representation of your client except
as authorized by the client or as required
by the Rules of Professional Conduct.”
(emphasis added)). The Committee de-
clines to engage in line-drawing be-
tween public and non-public informa-
tion that does not have a sound basis in
the Rules of Professional Conduct.

The Committee’s role is not to make the
rules; it is to interpret the rules as writ-
ten, informed by the official commen-
tary adopted by the judges of the Supe-
rior Court. Accordingly, the Committee
views the invitation to expand the reach
of Rule 5.6(2) as more appropriately
directed to the Superior Court Rules
Committee.

NOTES

1. In Ohio, the subsection at issue is Rule 5.6(b).
In Connecticut, the same subsection is codified
at Rule 5.6(2).

2. The Committee further noted that, pursuant
to Rules 1.6(a) and 1.9(c), “a lawyer’s desire to
reveal confidential information obtained from
past representations to pursue new matters
is subject to the consent of the former client
whom the lawyer represented.” Id.

3. ABA model rule 5.6(b) is identical to Connecti-
cut Rule 5.6(2). The respective rules’ relevant
official commentary is also identical.

4. An expanded view of the prohibition in Rule
5.6(2), such as set forth by the Ohio Board,
would mean that lawyers could not participate
in drafting settlement agreements with con-
fidentiality agreements that restrict lawyers
from disclosing information in public court
files. This would, in the Committee’s view,
unreasonably deprive clients, who only wish
to engage in a lawful pursuit of their interests,
of the benefits of being represented by counsel.

ctbar.org | CT Lawyer 13





