DIVERSITY, EQUITY, & INCLUSION

Measuring the Intangible:
The Necessity of Assessing
Diversity, Equity, and Inclusion

By CECIL J. THOMAS AND KAREN DEMEOLA

That is certainly true for diversity, equity, and inclusion efforts

(DE&I), which must be strategic, consistent, and accountable,
to achieve meaningful progress. Organizational statements, poli-
cies, and external affirmations may create a sort of de jure commit-
ment to DE&I, while metrics and assessments allow us to evaluate
our de facto implementation of these principles. Measuring and as-
sessing these commitments, on the organizational and the indi-
vidual levels, is crucial. The results of those assessments should
then motivate a sustained commitment and strategic response, but
may also pose a temptation to be reactive, to engage in tokenism, or to
implement a primarily performative series of measures.

There is an old adage that “what gets measured, gets done.”

In our last article, we presented our work-
ing definitions of the terms “diversity,”
“equity,” and “inclusion.” Diversity we
defined as a matter of numbers: the rep-
resentation, within your organization, of
those diverse identities that have been
historically excluded from our profes-
sion, and marginalized within our society.
Inclusion refers broadly to organization-
al culture and the nature of that represen-
tation: an evaluation of where those di-
verse individuals are represented within
your organization, what roles they hold,
and whether they are valued and respect-
ed equally. Equity speaks to the funda-
mental fairness of organizational policies
and procedures, as stated, implemented,
and applied. Now that you have com-
mitted to meeting those ideals, how do
you take stock of the state of your DE&I?
How do you assess your progress? This is
where metrics and assessments as well as
focusing on numbers, representation, cul-
ture, and individual experience become
so important.

In 2016, the CBA launched the Connecti-

cut Legal Community’s Diversity and
Inclusion Pledge and Plan.! One of the
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hallmarks of this initiative
is the annual collection of di-
versity metrics from our signatory
organizations, reported out annually at
the CBA'’s Diversity and Inclusion Sum-
mit. This annual assessment is primarily
a “headcount” evaluation, a snapshot of
the aggregate representation of diverse
attorneys within different sectors of the
Connecticut legal community. Drawing
from this information, the CBA is able to
report on certain demographic trends. For
example, the leadership and equity part-
nerships of our larger Connecticut private
law firms are still overwhelmingly white,
and predominantly male. There has been
progress in the representation of female
attorneys and overall numbers of female
partners in Connecticut have exceeded the
National Association for Law Placement
(NALP) national trends in recent years.?
Women are still predominantly repre-
sented within the income partner ranks,
however, and are significantly less rep-
resented at the equity partner level. The
partnership and leadership ranks of these
organizations still lack meaningful racial,
ethnic, LGBTQ+, and disability represen-
tation. There is potential for the future,

though, as the associate classes have been
gender-balanced for a number of years,
and have also included greater levels of
racial and ethnic diversity. We have been
able to take similar snapshots of our Con-
necticut legal aid organizations, as well as
government and corporate legal aid orga-
nizations, to track demographic trends in
representation and leadership. Connecti-
cut’s legal community has a long way to
go before it can be said to be truly diverse,
equitable, and inclusive, but we applaud
the signatory organizations for their com-
mitment to accountability and transpar-
ency in their DE&I efforts.

Law firm diversity metric studies, such
as those done by the CBA, NALP, the Mi-
nority Corporate Counsel Association,® or
the New York City Bar Association,* are
just part of an overall effort to shed further
light on our profession’s DE&I challenges.
Similar reports illuminate DE&I trends in
law school admissions and enrollment,®
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the federal judiciary® state supreme
courts,” and numerous other sectors of
the profession. Studies such as these, fo-
cused primarily on metrics, are crucial,
but also have limitations. A law firm or
legal organization could have significant
numeric diversity, and yet not be inclusive
or equitable. For example, imagine a legal
organization that describes its DE&I com-
mitment as follows: “We embrace DE&I.
Thirty percent of our team members are
racially and ethnically diverse.” If most
of those racially and ethnically diverse
individuals hold administrative and sup-
port roles, while the organization’s power
structures are predominantly white, some
may say that the organization should ex-
amine the role bias plays in hiring diverse
attorneys, and in the processes for deter-
mining professional growth and advance-
ment. Conversely, that same organization
could have a relatively small number of
diverse individuals represented within
its various hierarchies, but maintain a se-
rious commitment to an inclusive culture
and equitable policies, practices, and pro-
cedures. In that case, the organization can
be said to be inclusive and equitable, and
will likely achieve meaningful numeric
diversity in a number of years as those
commitments take effect.

Measuring inclusion and equity is just as
important as demographic head counts,
but is much more involved, and may
raise difficult issues. At the 2020 Annual
CBA Diversity and Inclusion Summit, our
workshop presenters, Paolo Gaudiano
and Lisa Magill from Aleria,® compared
inclusion to health. Our assessments of
our own health are likely part objective
and part subjective, driven by known
facts, temporal influences, and overall
feelings of wellbeing (or the lack there-
of). When we present and teach on these
topics, we describe DE&I as a combined
sense of belonging, a state wherein all in-
dividuals that make up the organization
feel valued and respected; able to contrib-
ute to the organization, and draw the pro-
portionate benefits of those contributions.
Most importantly, we speak of organiza-
tions that allow an individual to bring his
or her full and authentic self to the orga-
nization. Assessing organizational DE&I
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requires a more complicated assessment,
using experiential surveys and confiden-
tial interviews in an effort to understand
how all individuals experience your or-
ganization, and see themselves within its
fabric. Such assessments require vulner-
ability, a recognition of the existence and
impact of power dynamics, the creation
of a safe environment for individuals to
share their positive and negative experi-
ences, and a commitment to respond pro-
ductively, no matter how uncomfortable
the outcome.

Experiential studies of our profession
reveal that our DE&I challenges go far
beyond mere lack of numerical repre-
sentation. These studies, which are too
plentiful to fully summarize here, reveal
that diverse attorneys face significant dis-
crimination, harassment, and sexual ha-
rassment in the practice of law;’ socioeco-
nomic bias in law firm hiring;' racial bias
in legal writing review;" frequent micro-
aggressions and application of negative
assumptions and stereotypes;'> and high-
er attrition and greater obstacles to ad-
vancement.” The CBA recently surveyed
Connecticut attorneys to understand their
experiences with discrimination, harass-
ment, and sexual harassment. The results
of that survey were deeply troubling, with
a significant number of Connecticut attor-
neys reporting that they had experienced
discrimination, harassment, and sexual
harassment in professional contexts.

If you have followed us so far, you have
taken time to understand the importance
of DE&I, and to wrestle with the defini-
tions of those concepts. Now it is time to
conduct a full evaluation of the state of
your DE&I, first by collecting your or-
ganization’s diversity metrics, but then
moving towards a deeper assessment and
understanding of culture and climate.
Take similar stock of your individual re-
lationships and networks. Who is in your
trusted circle? Who are your go-to team
members? Who are your closest personal
and social connections? How diverse are
the people included within those groups?
These processes will necessarily involve
difficult conversations and reckonings.
You may discover some hard truths, and

experience periods of discomfort and
stress. Work through it, respect the feed-
back you receive, accept it as true and val-
id, and commit to necessary change. Ulti-
mately, you, and your organization, will
come out the stronger for it. Hl
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solved because of Mr. Foisie’s death and
by operation of Conn. Gen. Stat. § 46b-40
(a marriage is dissolved by “the death of
one of the parties”); and 3) if the marriage
was automatically dissolved based on the
death of Mr. Foisie, the court could not
then re-dissolve it based on the motion to
open. “That’s some catch....”

The flaw in the trial court’s analysis was,
according to the Court, in step number
one, because a motion to open a dissolu-
tion judgment only for the limited pur-
pose of reconsidering the financial orders
does not reinstate the parties’ marriage.
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The motion to substitute was controlled
by Conn. Gen. Stat. § 52-599, which states,
with three exceptions, that a civil action
will not abate upon the death of one of
the parties. The exception at issue in Foisie
applied to any proceeding, “the purpose
or object of which is defeated or rendered
useless by the death of any party....” Get-
ting to the meat of the matter, the Court
noted that it has permitted substitution
where the death of a party would have
“no effect on the continuing vitality of the
proceeding because the estate could fill
the shoes of the decedent, such as when
the pending civil case sought monetary
damages....” Contrast this to cases where
the action “sought specific relief that was

unique to the parties, such as seeking an
injunction for specific performance” and,
in which case, substitution would not be
appropriate.

Within these contours, the Court had little
trouble concluding that Ms. Foisie’s mo-
tion to open sought only reconsideration
of the financial orders and not reinsti-
tution of the marriage. And because the
end result would involve only money, the
action would not be “defeated” or “ren-
dered useless” by the death of Mr. Foisie.
Thus, once the map became clear, the end
result became obvious.
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