SUPREME DELIBERATIONS

Defining the Field
Makes for Easy Work

By CHARLES D. RAY and MATTHEW A. WEINER

e're taking a look at two cas-
es in this column. Both arise
from dissolution actions and

involve circumstances that we don’t see
every day. The Supreme Court decided
both cases unanimously, albeit not with-
out a few twists and turns that are worth
discussing.

The first case, Hall v. Hall, 335 Conn.
377 (2020), involves a challenge to a
post-judgment finding of contempt, as
well as the trial court’s refusal to open the
judgment and vacate the contempt ruling.
The parties were married in 1996 and Mr.
Hall commenced the dissolution action in
2014. During the proceedings, the parties
entered into a pendente lite stipulation
that provided for the deposit of $533,588
into a joint bank account that required
“the signature of both parties prior to any
withdrawals....” The trial court approved
the stipulation and entered an order to
that effect. The parties then opened a joint
account and deposited the money to it. As
it turns out, the account provided online
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access to both parties and did not require
both signatures prior to any withdrawals.

About a year later, Ms. Hall filed a motion
for contempt, alleging that Mr. Hall had
violated the court’s order by withdraw-
ing, without her permission, the remain-
ing balance ($70,219.99) from the joint
account. The trial court granted the mo-
tion following an evidentiary hearing. Mr.
Hall followed with a motion for reconsid-
eration, which the trial court denied with-
out opinion. Mr. Hall filed a timely appeal
from both the judgment of contempt and
from the court’s denial of his motion for
reconsideration.

In the meantime, the parties had filed an-
other joint stipulation, in which they in-
formed the trial court that they had agreed
to file a joint motion to open and vacate
the findings of contempt because they
believed “such findings could interfere
with the parties’ future employment....”
The parties filed the motion to open and
vacate, but the trial court denied it, once

again without opinion. Mr. Hall amend-
ed his appeal to challenge this ruling and
then asked the trial court to articulate
the basis on which it had denied both his
motion for reconsideration and the joint
motion to open and vacate the contempt
judgment. In its articulation of the con-
tempt judgment, the trial court made clear
that it had based its ruling on three events:
1) failure to comply with the order that
any withdrawals from the joint account
would require the signatures of both par-
ties; 2) Mr. Hall’s unilateral withdrawal of
the remaining balance in the account; and
3) Mr. Hall’s prior unilateral withdrawal
of $237,643.11 from the account.

The Appellate Court affirmed the judg-
ment and the Supreme Court granted cer-
tification. Justice Kahn wrote the opinion
for a full and unanimous Court. In the
end, this became a case of the missing
evidence.

Some additional facts would be helpful.
First, it was undisputed that both parties
knew that the account they had set up did
not comport with either their stipulation
or the court’s order. Indeed, Mr. Hall testi-
fied that banks no longer require dual sig-
natures on accounts. Second, Mr. Hall tes-
tified that he had moved money from the
joint account out of fear that Ms. Hall had
suffered a relapse of her substance abuse
issues and would squander the money in
the joint account. On appeal, he relied, for
the most part, on a theory that his actions
were not contemptuous because they
had been undertaken with the advice of
counsel.

Before addressing the merits of that claim,
however, the Court first looked at the
“threshold” issue of whether it had been
raised in the trial court. In this regard, the
Court noted that at the time the trial court
issued its memorandum of decision, it
“was unaware of any intent by [Mr. Hall]
to raise the claim that his violations of
the order were not wilful because he rea-
sonably relied on the advice of counsel.”
That seemed to have changed by the time
Mr. Hall, now representing himself, filed
his motion for reconsideration. In con-
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junction with that motion, he put before
the trial court some emails between him
and his former counsel and argued that
his former counsel had failed to raise the
issue of his reliance on counsel’s advice.
The trial court concluded that the perfor-
mance of Mr. Hall’s former counsel was
not a proper basis on which to grant re-
consideration and held that Mr. Hall’s ac-
tions were “intended to circumvent” Ms.
Hall’s access to the account. The trial court
also considered it significant that Mr. Hall
was an attorney, licensed in both New
York and Massachusetts. On this record,
the Supreme Court concluded that Mr.
Hall had “adequately” raised the advice
of counsel argument in the trial court, not-
withstanding that Mr. Hall’s motion for
reconsideration “was the first time that he
had argued that his actions were not wil-
ful because he undertook them in reason-
able reliance on the advice of counsel to
withdraw funds from the joint account.”

Let’s stop here for just a moment and ask
how long do you suppose it will be before
some enterprising lawyer relies on Hall
for the proposition that claims raised for
the first time in a motion for reconsider-
ation are properly preserved for appellate
review because they were “adequately”
raised in the trial court? Our guess: not
very long. We also have another guess:
we're going to see a number of invoca-
tions of the default rule of “arguments
raised for the first time in a motion to
reargue are not entitled to appellate re-
view” before we ever see the Hall “rule”
carry the day again. So why did it carry
the day here? We can only speculate that
it was because Ms. Hall did not file a brief
in the appeal and there was, therefore, no
one pounding the preservation drum in
the Supreme Court. But if there was no
appellee making a preservation/improp-
er record claim, why go down this “ade-
quately raised” rabbit hole to begin with?

An explanation may also reside in the
fact that Mr. Hall was challenging both
the ruling of contempt and the denial of
his motion for reconsideration. And in
this section of its opinion, the Court be-
gins by mentioning the former and ends
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by resolving the latter. It’s as if the Court
viewed the arguments as two unrelated
and separate issues, without considering
that the reconsideration denial could (and
maybe should) have been denied on the
alternate ground that new arguments and
theories are not proper fodder for a mo-
tion for reconsideration. Given the out-
come on the merits, it might have been
more prudent to leave this particular rab-
bit hole unexplored, so that future confu-
sion could have been avoided.

Once it got to the merits, the Court’s res-
olution was straightforward and simple.
The trial court had found three violations
of its order—two unilateral withdrawals
and the improper initial opening of the
account. The trial court had before it ev-
idence that Mr. Hall did not consult with
counsel about setting up the account and
that while there was evidence that Mr.
Hall had consulted with counsel after the
account was opened, it was also “reason-
able to conclude that the exchanges do
not establish that he acted on the advice
of counsel.” If anything, the exchanges
between Mr. Hall and his counsel appear
to support the view that counsel advocat-
ed moving the money to an account that
comported with the trial court’s order for
joint control.

A similar fate befell the motion to open.
Once again, the Court affirmed on the ba-
sis of missing evidence; namely, any evi-
dence that supported counsel’s argument
that the contempt finding would have a
“deleterious” effect on Mr. Hall’s career as
an attorney with licenses in the securities
field. The trial court concluded that there
was no evidence to support this claim and
the Supreme Court reached the same con-
clusion, holding also that the trial court
was not obligated to grant the motion to
open merely because the parties agreed
in that result. So if Hall serves any long-
term purpose, it would be to reinforce for
counsel the fact that arguments that have

B Any views expressed herein are the personal
views of DASA Weiner and do not necessarily re-
flect the views of the Office of the Chief State’s
Attorney and/or the Division of Criminal Justice.

no evidentiary support have little chance
of prevailing on appeal.

Our second case, Foisie v. Foisie, _
Conn. ___ (2020), answers the question
of whether the executor or administrator
of a party’s estate can be substituted for
the deceased party in a dissolution ac-
tion, when the pending proceeding seeks
to open the dissolution judgment on the
basis of fraud. In the end, the Supreme
Court, Justice D" Auria, writing for a unan-
imous court, answered “yes.” The trip to
get there was just a bit convoluted.

The parties’ marriage was dissolved in
2011. About four years later, Ms. Foisie
filed a motion to open the judgment,
claiming that Mr. Foisie had failed to dis-
close several million dollars that he had
on deposit in Swiss bank accounts. The
parties stipulated that the judgment could
be opened for the limited purpose of con-
ducting discovery, but it appears that Mr.
Foisie was less than forthcoming with dis-
covery responses and, in fact, died prior
to complying with the trial court’s discov-
ery orders.

Ms. Foisie moved to substitute the co-ex-
ecutors of Mr. Foisie’s estate as parties in
the ongoing dissolution action, which re-
mained open for the purpose of discovery.
The trial court denied the motion, con-
cluding that: 1) if the motion to open was
granted, the parties’ marriage would be
reinstated; 2) if the marriage was reinstat-
ed, it would have been automatically dis-
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solved because of Mr. Foisie’s death and
by operation of Conn. Gen. Stat. § 46b-40
(a marriage is dissolved by “the death of
one of the parties”); and 3) if the marriage
was automatically dissolved based on the
death of Mr. Foisie, the court could not
then re-dissolve it based on the motion to
open. “That’s some catch....”

The flaw in the trial court’s analysis was,
according to the Court, in step number
one, because a motion to open a dissolu-
tion judgment only for the limited pur-
pose of reconsidering the financial orders
does not reinstate the parties’ marriage.
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The motion to substitute was controlled
by Conn. Gen. Stat. § 52-599, which states,
with three exceptions, that a civil action
will not abate upon the death of one of
the parties. The exception at issue in Foisie
applied to any proceeding, “the purpose
or object of which is defeated or rendered
useless by the death of any party....” Get-
ting to the meat of the matter, the Court
noted that it has permitted substitution
where the death of a party would have
“no effect on the continuing vitality of the
proceeding because the estate could fill
the shoes of the decedent, such as when
the pending civil case sought monetary
damages....” Contrast this to cases where
the action “sought specific relief that was

unique to the parties, such as seeking an
injunction for specific performance” and,
in which case, substitution would not be
appropriate.

Within these contours, the Court had little
trouble concluding that Ms. Foisie’s mo-
tion to open sought only reconsideration
of the financial orders and not reinsti-
tution of the marriage. And because the
end result would involve only money, the
action would not be “defeated” or “ren-
dered useless” by the death of Mr. Foisie.
Thus, once the map became clear, the end
result became obvious.
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