SUPREME DELIBERATIONS

Revisiting the Doctrine of Governmental

Immunity?

By CHARLES D. RAY and MATTHEW A. WEINER

police officer sees a car with illegal
Aundercarriage lights and decides

to follow it. After the car attempts
to avoid being followed by the officer, the
officer gives chase. A minute or two lat-
er, the chased car crashes, killing one of
the passengers inside. Can the decedent’s
estate sue the police officer and munici-
pality, claiming that the officer acted un-
reasonably in his pursuit? Maybe, maybe
not. That, at least, is the lesson we learned
from Borelli v. Renaldi, 336 Conn. 1 (2021).

Eric Ramirez operated the Mustang con-
vertible that came to the attention of Of-
ficer Anthony Renaldi. Dion Major rode
in the front passenger seat of the Mus-
tang and 15-year-old Brandon Giordano
rode in the back. As the Mustang drove
along Route 67 in Seymour, Renaldi ob-
served that it had illuminated underglow
lights, in violation of state law. Renaldi
maneuvered his vehicle behind the Mus-
tang, which then sped up. The Mustang
continued at a high rate of speed and ille-

34 Connecticut Lawyer | ctbar.org

gally passed vehicles operating on Route
67. At some point, Renaldi activated his
emergency lights and siren, and notified
dispatch that he was engaged in a pur-
suit. After the chase crossed into Oxford,
the Mustang turned off Route 67 onto Old
State Road. Renaldi lost sight of the Mus-
tang, which struck an embankment and
turned over onto its roof. Ramirez and
Major survived the crash, but Giordano
did not.

The administratrix of Giordano’s estate
sued, among others, Renaldi and the
Town of Seymour. The complaint alleged
that Renaldi was negligent in pursuing
the Mustang. The defendants moved for
summary judgment based on their claim
that the doctrine of governmental immu-
nity barred the suit. The trial court grant-
ed the summary judgment motion.

On appeal, a majority of the Supreme
Court affirmed, with Chief Justice Robin-
son and Justice D’Auria authoring sepa-

rate concurring opinions, and Justice Eck-
er authoring a dissenting opinion. Justice
Kahn, writing for the majority, began by
clarifying what the appeal was not about.
Specifically, although the complaint rea-
sonably could have been understood to
challenge both Renaldi’s decision to be-
gin the pursuit and his manner of driv-
ing during it, on appeal, the plaintiff had
narrowed her argument, addressing only
whether governmental immunity applies
to an officer’s decision to begin a pursuit
after observing illegal conduct. Whether a
police officer can be sued for negligently
operating his or her vehicle during a pur-
suit, or in a nonemergency situation, was
not before the Court.

The majority started with the observation
that “the operation of a police department
is a governmental function” and, as such,
“acts or omissions in connection there-
with ordinarily do not give rise to liability
on the part of the municipality.” There are,
however, exceptions to governmental im-
munity, and the majority opinion focused
on whether those exceptions applied un-
der the facts presented in Borelli.

For example, a police officer has immu-
nity for discretionary decisions made
in the exercise of professional duty, but
does not have immunity for ministeri-
al acts. See Conn. Gen. Stat. § 52-557n(a)
(2)(B) (providing that municipalities are
not liable for negligent acts that “require
the exercise of judgment or discretion as
an official function”). “A ministerial act
is one which a person performs in a giv-
en state of facts, in a prescribed manner,
in obedience to the mandate of legal au-
thority, without regard to or the exercise
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of his own judgment [or discretion] upon
the propriety of the act being done.” To
demonstrate the existence of a ministeri-
al duty, a plaintiff usually “must point to
some statute, city charter provision, or-
dinance, regulation, rule, policy, or other
directive that, by its clear language, com-
pels a municipal employee to act in a pre-
scribed manner, without the exercise of
judgment or discretion....”

In arguing that Renaldi’s decision to start
pursuing Ramirez was ministerial, rather
than discretionary, the plaintiff pointed
to General Statutes § 14-283, which gov-
ern the rights and duties of, among oth-
ers, officers operating police vehicles “in
the pursuit of fleeing law violators....”
The plaintiff cited § 14-283(d), which pro-
vides that “[t]he provisions of this section
shall not relieve the operator of an emer-
gency vehicle from the duty to drive with
due regard for the safety of all persons and
property.” (Emphasis added.) The plain-
tiff argued that the emphasized language
imposed on officers a ministerial “duty to
weigh the safety of all persons and prop-
erty and the seriousness of the offense pri-
or to initiating a pursuit....”

The majority disagreed. It first found sup-
port for its decision in the text of the rele-
vant statutes. It reasoned that the phrase
“due regard” does not mandate a particu-
lar response to specific conditions. Instead,
it “imposes a general duty on officers to
exercise their judgment and discretion in
a reasonable manner.” In addition, Gener-
al Statutes § 14-283a, which authorize the
adoption of “a uniform statewide policy
for handling pursuits by police officers,”
sets forth guidelines for officers to con-
sider when initiating a pursuit. But these
factors—which include road and envi-
ronmental considerations, population
density, whether the identity of the occu-
pants of the fleeing vehicle is known, and
whether immediate apprehension is nec-
essary for public safety—"highlight the
discretionary nature of the duty.”

The majority also found support for its
determination in prior decisions. For in-
stance, in Coley v. Hartford, 312 Conn. 150
(2014), the Court concluded that General
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Statutes (Rev. to 2013) § 46b-38b(d)(5)(B),
which requires officers reporting to a do-
mestic violence scene to stay there “for a
reasonable time until, in the reasonable
judgment of the officer, the likelihood of
further imminent violence has been elim-
inated,” allows for the exercise of judg-
ment and discretion, notwithstanding lan-
guage that “required that officers remain at
the scene for a reasonable time and exer-
cise reasonable judgment....” (Emphasis in
original.) Moreover, although the Court,
in Tetro v. Stratford, 189 Conn. 601 (1983),
affirmed a negligence verdict against offi-
cers for their role in a police chase during
which the fleeing vehicle injured an in-
nocent bystander, the defendants in Tetro
did not assert governmental immunity.
Instead, the legal issues in Tetro involved
proximate cause and the applicability of
§ 14-283 to accidents that did not direct-
ly involve an emergency vehicle. Tetro,
therefore, was inapplicable.

The majority further concluded that the
identifiable person-imminent harm ex-
ception to discretionary act governmental
immunity did not apply. Pursuant to that
exception, there is no immunity where the
plaintiff proves: (1) an imminent harm; (2)
an identifiable victim or a “narrowly de-
fined identified class[ ] of foreseeable vic-
tims”; and (3) “a public official to whom it
is apparent that his or her conduct is like-
ly to subject that victim to that harm....”
Giordano, however, was not like a school-
child, legally compelled to attend a pub-
lic school during school hours—the only
class the Court previously had identified
as falling within this exception. Further-
more, under the plaintiff’s theory, the
identifiable person-imminent harm ex-
ception would swallow the rule because,
in any police pursuit, there will always
be at least one person whose presence the
police should have been aware of. For the
majority, such an outcome would violate
good public policy, pursuant to which
police officers must be “free to exercise

B Any views expressed herein are the personal
views of DASA Weiner and do not necessarily re-
flect the views of the Office of the Chief State’s
Attorney and/or the Division of Criminal Justice.

judgment and discretion in their official
functions, unhampered by fear of sec-
ond-guessing and retaliatory lawsuits....”

Justice Ecker disagreed and wrote a tome
challenging the generally accepted narra-
tive that “near-total [municipal] immuni-
ty [i]s an unadulterated continuation of
an old and deeply rooted common-law
tradition....” At the outset, Justice Ecker
disagreed with the majority that the legal
issue on appeal was confined to whether
the plaintiff could pursue a claim chal-
lenging Renaldi’s decision to initiate the
pursuit. For Justice Ecker, the plaintiff
had challenged “the entire pursuit from
start to finish.” Having reframed the legal
question before the Court, the door was
opened to Justice Ecker’s wide-ranging
critique. Because it’s impossible to do jus-
tice to Justice Ecker’s dissent within the
confines of this column, we urge those of
you interested in the historical develop-
ment of municipal immunity law to read
it. Here are just a few highlights.

Over the past three decades, the Court’s
jurisprudence has, in effect, conferred
near-absolute immunity from negligence
liability for municipal employees. To Jus-
tice Ecker, these decisions not only under-
mine good public policy, but conflict with
the text and purpose of General Statutes §
52-557n, which the legislature enacted in
1986. Furthermore, the jurisprudence con-
flicts with the common law as it existed
before § 52-557n which, according to Jus-
tice Ecker, did not provide blanket immu-
nity for municipal employees carrying out
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discretionary tasks, but rather permitted
juries to impose negligence liability where
municipal employees had abused their
discretion when carrying out a discretion-
ary task. Indeed, in Tetro, a unanimous
Court upheld a damages award based on
negligent police conduct during a pursuit.

But what about the majority’s point that
Tetro is irrelevant because the defendants
had not raised the immunity issue in that
case? Justice Ecker had “great difficul-
ty believing” that the Tetro defendants
“would have overlooked the most basic
and common defense in the municipal
playbook had it been viable.” Instead,
the fact that the Tetro defendants had not
raised the defense supported Justice Eck-
er’s conclusion that, prior to the judicial
intervention of the past few decades, im-
munity was not available in such situa-
tions. Stated another way, “the fact that
municipal immunity was a nonissue in
Tetro almost certainly was a function of a
failure to litigate the obvious [rather] than
a failure to raise and decide the issue.”

Justice Ecker also criticized the majori-
ty’s determination that the identifiable
person-imminent harm exception did
not apply under the facts of Borelli. After
conducting another historical review, Jus-
tice Ecker concluded that, among other
things, the current understanding of the
exception is far too narrow. For example,
the “legally compelled presence” require-
ment, properly understood, is a sufficient
condition for the exception to apply, not a
necessary one.

On the issue of whether the contempo-
rary understanding of this exception has
strayed from its doctrinal underpinnings,

Justice Ecker may not be alone. Justice
D’Auria, in his concurring opinion, ex-
pressed his willingness to reevaluate the
contours of the exception in a future case.
And Chief Justice Robinson, in his con-
curring opinion, observed that “[iJn a
precedential vacuum ... no one would be
more of an identifiable person subject to
imminent harm than the occupant of a car
being pursued by police....” Nevertheless,
Chief Justice Robinson concluded that, as
a policy matter, the exception should not
apply to passenger “presumed to be in ca-
hoots” with a fleeing lawbreaker.

So where does this leave us? After Borelli,
a claim attacking an officer’s decision to
start a chase is likely to fail. But given the
separate opinions of Chief Justice Robin-
son and Justice D’ Auria, as well as Justice
Ecker’s dissent and the care that the ma-
jority took to limit the scope of its hold-
ing, we can't say for sure that a suit chal-
lenging the manner in which an officer
conducted a pursuit, or an officer’s con-
duct during a nonemergency situation,
would meet the same fate. See also Cole v.
City of New Haven, ___ Conn. ___ (Oct. 15,
2020) (reversing summary judgment or-
der where, among other things, evidence
indicated that city and police department
policies may have imposed ministerial
duty governing officer’s conduct during
a pursuit). Perhaps the Court is primed
for a dramatic reversal of its recent mu-
nicipal immunity jurisprudence. We may
not have to wait long to find out. See Da-
ley v. Kashmanian, 335 Conn. 939 (2020)
(granting certification to address whether
§ 52-557n confers governmental immuni-
ty from liability for damages arising from
personal injuries caused by an officer’s
negligent operation of a vehicle during
on-duty surveillance). W

DE&I

Continued from page 31

our story from a fuller, and perhaps less
flattering perspective. It is up to us as to
whether they will tell a story of funda-
mental transformation towards a more di-
verse, equitable, and inclusive legal pro-
fession for the future. M
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