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I
n our increasingly mobile society, individuals frequently 
change their residence by relocating to a new state or owning 
residences in multiple states, but an individual’s residence 
does not necessarily dictate in what state the individual is a 
resident for tax purposes. The determination of which state 

an individual is a resident of has significant implications for state 
taxation, including where and how an individual is taxed.

Under the Connecticut statutes, an income tax is imposed on the 
taxable income of each resident of Connecticut,1 a gift tax is im-
posed on taxable gifts made by residents of Connecticut,2 and an 
estate tax is imposed on the taxable estate of each person who was 
a resident of Connecticut at the time of the person’s death.3 The 
Connecticut estate, gift, and income taxes all examine if a person 
is a resident of Connecticut, however, there is no uniform resi-
dency test. The most frequently considered distinction among the 
residency tests is that whereas a subjective domicile-based test is 
applied for income, estate and gift tax purposes, an additional 
statutory residence test is only applied for income tax purposes. 
Yet, the recent case of Estate of Anderson v. Commissioner of Revenue 
Services4 highlights that differences among the tests as to burden 
of proof may be more significant. 

Due to the variation among the residency tests for Connecticut tax 
purposes, an individual may no longer be a Connecticut resident 
for income tax purposes, but be presumed a Connecticut resident 
for estate tax purposes. Moreover, an individual who is no longer a 
Connecticut resident for income tax purposes may incur unantici-
pated or accelerated Connecticut income tax liabilities. Yet the cost 
of challenging a residency determination can be considerable not 
only because of the accrual of interest, but also because of the risk 
of an award of attorney’s fees against a taxpayer in Connecticut. 

Domiciled-Based Residency Tests for Income,  
Estate and Gift Tax Purposes
Common among the residency tests for Connecticut estate, gift 
and income taxes is the examination of the person’s domicile. For 

estate and gift tax purposes, a similar test is used to determine 
if a person is a resident and, in both instances, the test examines 
domicile.5 Similar to the domiciled-based residency test for estate 
and gift tax purposes, there is a domiciled-based residency test 
for income tax purposes. However, for income tax purposes, there 
is a second residency test, which is the statutory resident test, that 
is used to determine if a non-domiciliary of Connecticut will still 
be treated as a resident of Connecticut for income tax purposes. 

Domicile is a common law concept. The establishment of a domi-
cile requires two elements, which are (i) an actual residence in a 
place and (ii) the intention to make that place a permanent home 
to which the individual intends to return whenever absent.6 A 
person can only have one domicile and importantly, once estab-
lished, a person’s domicile cannot change until a new domicile is 
established.7 

The subjective nature of one’s domicile makes the determination 
of domicile a fact specific inquiry. Similar subjective factors are ex-
amined under the domicile test for income,8 estate,9 and gift10 tax 
purposes. The income tax regulations set forth a non-exclusive list 
of subjective factors, and in Estate of Anderson, the court applied 
these factors to an estate tax determination. Prior to itemizing the 
factors, the regulations espouse the following general principles:

“Declarations [of domicile] shall be given due weight, but 
they shall not be conclusive if they are contradicted by actual 
conduct. The fact that an individual registers and votes in one 
place is important but not necessarily conclusive, especially if 
the facts indicate that he or she did this merely to escape tax-
ation in some other place… If a person has multiple homes, 
then the length of time customarily spent at each home is im-
portant, but is not necessarily conclusive.”11 Spouses general-
ly have the same domicile.12 Intention to make a place one’s 
home is a question of fact.13 To establish a change of domicile 
a party must (x) voluntarily abandon his or her existing domi-
cile and (y) voluntarily establish a new residence in and per-
manently reside in a new state.”14
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Following these general principles, the income regulations set 
forth the following non-exclusive list of twenty-eight subjective 
factors:

“(A) location of domicile for prior years;
(B) where the individual votes or is registered to vote…;
(C) status as a student;
(D) location of employment;
(E) classification of employment as temporary or permanent;
(F) location of newly acquired living quarters, whether owned 
or rented;
(G) present status of former living quarters, i.e., whether it was 
sold, offered for sale, rented or available for rent to another;
(H) whether a Connecticut veteran's exemption for real or per-
sonal property tax has been claimed;
(I) ownership of other real property;
(J) jurisdiction in which a valid driver's license was issued and 
type of license;
(K) jurisdiction from which any professional licenses were 
issued;
(L) location of the individual's union membership;
(M) jurisdiction from which any motor vehicle registration 
was issued and the actual physical location of the vehicles;
(N) whether resident or nonresident fishing or hunting licens-
es were purchased;
(O) whether an income tax return has been filed, as a resident 
or nonresident, with Connecticut or another jurisdiction;
(P) whether the individual has fulfilled the tax obligations re-
quired of a resident;

(Q) location of any bank accounts, especially…the most active 
checking account;
(R) location of other transactions with financial institutions, 
including rental of a safe deposit box;
(S) location of the place of worship at which the individual is 
a member;
(T) location of business relationships and the place where 
business is transacted;
(U) location of social, fraternal or athletic organizations or clubs, 
or a lodge or country club, in which the individual is a member;
(V) address where mail is received;
(W) percentage of time (excluding hours of employment) that 
the individual is physically present in Connecticut and the 
percentage of time (excluding hours of employment) that the 
individual is physically present in each jurisdiction other than 
Connecticut;
(X) location of jurisdiction from which unemployment com-
pensation benefits are received;
(Y) location of schools at which the individual or the individ-
ual's immediate family attend classes, and whether resident or 
nonresident tuition was charged;
(Z) statements made to any insurance company concerning 
the individual's residence, on which the insurance is based;
(AA) location of most professional contacts of the individual and 
his or her immediate family (e.g., physicians, attorneys); and
(BB) location where pets are licensed.”15 

None of these factors are alone determinative, but the Depart-
ment of Revenue Services applies a weighting schedule to these 
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factors and the court in Estate of Anderson also applied a weighting. 
Under these weighting schedules less weight is afforded to one-
time administrative elections and greater weight is afforded to the 
following factors:

(A) status of current and former residence and whether owned 
or rented;
(B) the amount of time spent in each state; and
(C) the location of:

a. domicile in prior years,
b. items that are near and dear,
c. family members and
d. social connections.

Time spent in Connecticut is not determinative, but Connecticut 
domicile cases have heavily weighted the state in which an indi-
vidual spends the most time. In Estate of Anderson,16 in holding that 
the decedent was a Connecticut domiciliary for estate tax purpos-
es, the court very heavily weighted that the decedent spent more 
time in Connecticut than any other state, despite the majority of his 
time being spent outside Connecticut in Florida and Arizona.17 The 
court noted that the “consistent, long-term decision to spend more 
time in Connecticut than any other state” is a strong indication of 
domicile when the decedent maintained equal personal, social, and 
property connections to both Connecticut and Florida.18 The court 
afforded little weight to one-time administrative elections, such as 
obtaining a driver’s license, registering to vote, or filing a home-
stead declaration.

The Connecticut courts have correspondingly held a decedent to have 
changed his domicile from Connecticut when, despite having contin-
ued connections to Connecticut, the majority of the decedent’s time 
was spent in a single state outside Connecticut. In Estate of Krause v. 
Commissioner,19 the decedent maintained a Connecticut business and 
owned a residence in Connecticut, to which he frequently told peo-
ple he would return. However, his estranged wife lived in the Con-
necticut residence and during the four years preceding his death, the 
decedent lived at his sister’s house in Arizona and did not return to 
Connecticut. The court held that the decedent changed his domicile 
from Connecticut to Arizona. Similarly, the decedent in Commissioner 
v. Estate of Nemeth20 was held to have changed his domicile to Florida 
where he spent about 7 months annually. One-time administrative 
type changes as well as the location of his professional advisors also 
favored Florida, but the decedent still had personal, property and 
business connections to Connecticut. The decedent and his wife, af-
ter selling their Connecticut residence and purchasing a Florida res-
idence, initially rented a Connecticut apartment and subsequently 
purchased a Connecticut condominium, where the decedent spent 
about 5 months annually. The decedent’s family remained in Con-
necticut, and the decedent remained an owner of a Connecticut busi-
ness, although he transferred its operations to his son. 

Based upon case law, although the factor of time spent in Connecti-
cut is not alone determinative, someone seeking to assert the estab-
lishment of a domicile outside of Connecticut should spend less 
time in Connecticut than the state in which the person asserts he or 
she is domiciled. 
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Exceptions to the Domicile-Based Residency  
Test for Income Tax Purposes Only 
Under the domiciled-based residency tests for estate, gift and in-
come tax purposes, a person is a resident of Connecticut if he or 
she is determined to be domiciled in Connecticut. However, for 
income tax purposes, there are two exceptions under which a per-
son is not a Connecticut resident even though he is determined to 
be domiciled in Connecticut. 

The first exception is the 30-day rule exception. Under the 30-day 
rule exception, a person will not be considered a resident in Con-
necticut if (i) the person did not maintain a permanent place of 
abode in Connecticut for the entire year, (ii) maintained a perma-
nent place of abode outside of Connecticut for the entire tax year, 
and (iii) spent no more than 30-days, in aggregate, in Connecticut 
during the tax year.21 

The second exception is the 548-day rule exception. Under the 
548-day rule exception, a person will not be considered a resident 
of Connecticut if (i) the person is present in a foreign country or 
countries for 450 days during a 548-day period, (ii) during such 
548-day period, the person neither is present in Connecticut for 
more than 90 days, nor maintains a permanent place of abode in 
Connecticut at which the person’s spouse (unless legally separat-
ed) or minor children are present for more 
than 90 days, and (iii) during the nonresi-
dent portion of the taxable year in which the 
548-day period begins as well as the nonresi-
dent portion of the taxable year in which the 
548-day period ends, the person is not pres-
ent in Connecticut for more than the number 
of days that bear the same ratio to 90 as the 
number of days such portion of the taxable 
year bears to 548.22

Statutory Residence Test for  
Income Tax Purposes Only
The 30-day rule exception and the 548-day 
rule exception are both unique to the do-
micile-based residency test for income tax 
purposes, but the most distinguishable 
feature of the residency test for income tax 
purposes is the application of the statutory 
resident test to individuals not domiciled 
in Connecticut. Under the statutory resi-
dent test, a person who is not domiciled in 
Connecticut will be deemed a statutory res-
ident for income tax purposes and be sub-
ject to Connecticut income taxes if he or she 
(i) maintains a permanent place of abode in 
Connecticut and (ii) is in Connecticut more 
than 183 days.23 For the purpose of day 
counting, a part-day counts as a whole day, 
unless the person is in Connecticut solely in 
transit to a location outside of Connecticut.24 
An individual who is not domiciled in Con-

necticut, but who maintains a permanent place of abode in Con-
necticut, must maintain records to establish that he or she was not 
in Connecticut more than 183 days.25

A “permanent place of abode” is an owned or leased dwelling 
place that is permanently maintained by an individual. “A per-
manent place of abode shall not generally include, during the 
term of a lease, a dwelling place owned by an individual who 
leases it to others, not related to the owner or his or her spouse 
… for a period of at least one year…”26 Seasonal homes, camps, 
cottages, barracks, motel rooms, or other structures that do not 
contain facilities normally found in a dwelling, such as for cook-
ing and bathing, are not generally considered permanent places 
of abode.27

Connecticut’s Long Arm: Significance of  
the Burden of Proof and Standard of Proof  
in Estate Tax Residency Determinations
The statutory resident test is the most frequently considered dis-
tinction among the residency tests for Connecticut income, estate 
and gift tax purposes, but perhaps of greater significance are dif-
ferences among the residency tests with respect to burden of proof 
as indicated by the court in Estate of Anderson. Given the fact-in-
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tensive and subjective nature of the domicile-based residency test, 
which party bears the burden of proof can be a decisive factor. 

The burden of proving a change of domicile is generally on the 
party asserting the change both in neighboring states28 and also in 
Connecticut for income tax purposes.29 With respect to Connecti-
cut income tax, the regulations expressly state that “[t]he burden 
is upon an individual asserting a change of domicile to show that 
the necessary intention existed.”30 In contrast, in the Estate of An-
derson decision, despite a finding of fact that the decedent’s Con-
necticut domicile ended during his lifetime, the burden of proof 
did not shift to Commissioner for estate tax purposes.

In the Estate of Anderson, the Court held that the decedent’s estate 
did not prove by clear and convincing evidence that the decedent 
was not a domiciliary at his death. Underpinning the court’s deci-
sion was an absolute burden of proof placed upon the decedent’s 
estate to establish the decedent was not domiciled in Connecticut. 
Despite finding that the decedent’s “Connecticut domicile ended 
in approximately 1972 when [the decedent] sold his Connecticut 
home, moved to Tennessee to pursue his business interests, and 
did so without the apparent intention of returning to Connecti-
cut,”31 the Court did not shift the burden of proof to the Commis-
sioner. The Court’s reasoning was based on the specific language 
of Conn. Gen. Stat. § 12-391(d)(c) which provides “… a tax is im-
posed upon the transfer of each person who at the time of death 
was a resident of this state” and the specific language of Conn. 
Gen. Stat. § 12-391(h)(1) which provides that “[f]or the purposes 
of this chapter, each decedent shall be presumed to have died a 
resident of this state. The burden of proof in an estate tax proceed-
ing shall be upon any decedent's estate claiming exemption by 
reason of the decedent's alleged nonresidency.” Interpreted as a 
non-shifting burden of proof, it was irrelevant that the decedent’s 
estate established that the decedent had become a non-domicili-
ary of Connecticut prior to death and that generally under Con-
necticut law, a person’s domicile once established cannot change 
until a new domicile is established. 

In addition to this statutory presumption of residency, the burden 
upon the decedent’s estate is further heightened by the required 
standard of proof. Based on the Connecticut Supreme Court’s de-
cision in Leonard v. Commissioner,32 a taxpayer challenging a de-
ficiency assessment must present clear and convincing evidence 
that the assessment is incorrect.33 Clear and convincing proof is 
a “demanding standard denoting a degree of belief that lies be-
tween the belief that is required to find the truth or existence of 
the fact in issue in an ordinary civil action and the belief that is 
required to find guilt in a criminal prosecution... The burden is 
sustained if evidence induces in the mind of the trier a reason-
able belief that the facts asserted are highly probably true, that the 
probability that they are true or exist is substantially greater than 
the probability that they are false or do not exist.”34

The burden of proof for estate tax purposes has significant im-
plications. Every decedent in the world, even those who are no 
longer Connecticut residents for income tax purposes and those 
who never set foot in Connecticut, are presumed to be a resident 

of Connecticut for estate tax purposes and consequently, have a 
Connecticut estate tax return filing obligation, with the absolute 
burden on the executor of each estate to establish that the dece-
dent was not, in fact, domiciled in Connecticut by clear and con-
vincing evidence.35 Moreover, if the decedent was a beneficiary 
of a QTIP trust and the executor is unable to prove that the dece-
dent was not domiciled in Connecticut by clear and convincing 
evidence, then the assets remaining in the QTIP trust will be in-
cluded in the decedent’s gross estate for Connecticut estate tax 
purposes, even if the predeceased spouse was not a domiciliary 
of Connecticut. This is because the “gross estate” for Connecticut 
estate tax purposes “means the gross estate, for federal estate tax 
purposes”36 which, in the case of a surviving spouse for whom a 
QTIP trust was established, includes the assets of the QTIP trust.37

Another implication of presumption of residency and the burden 
of proof in Connecticut estate tax residency determinations is the 
increased potential for dual taxation. Since the determination of 
an individual’s domicile is a question of fact and since the laws 
and precedent among the states may differ, two or more states 
may conclude that a decedent is a domiciliary of their state.38 The 
risk is an especially large risk for estate tax purposes because 
Connecticut, unlike the common law or the laws of neighboring 
states which place the burden on the party claiming a change of 
domicile, presumes every person dies a resident of Connecticut. 
The United States Supreme Court has found that it is not uncon-
stitutional for two or more states to conclude that an individual is 
a domiciliary for state tax purposes.39 

Unanticipated or Accelerated Connecticut Income 
Taxation for Ex-Residents of Connecticut 
An individual who is no longer a Connecticut resident for income 
tax purposes may be surprised to incur unanticipated or acceler-
ated Connecticut income tax liabilities in three situations. 

The first situation involves the acceleration of Connecticut in-
come tax on installment payments. It is common for an individual 
who built a small business in Connecticut during the individual’s 
career to sell the business via an installment sale upon retirement. 
A subsequent change of residency from Connecticut to another 
state would require the individual to report as Connecticut source 
income, in the year of the residency change, any amounts that 
are being reported under the installment sale method for federal 
income tax purposes.40 In lieu of accelerating the future install-
ment payments, the individual can post a bond or provide the 
Connecticut Department of Revenue Services (“CT DRS”) with 
other security for the payment of the taxes that would otherwise 
be due.41 The failure to post a bond, whether due to inability or 
lack of awareness, will accelerate the payment of state income tax-
es on income not yet received (and which may never be received). 

The second situation is the risk of an income tax assessment after 
the expiration of the statutory refund period when an individual 
does not file a Form CT-8822 with the CT DRS for not only the 
initial move out of Connecticut, but also subsequent moves. The 
general refund period in Connecticut to file a claim for a refund 
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is limited to three years after the due date of the overpaid taxes 
(e.g., for an income tax return, the general refund period is three 
years from the original due date, or if an extension is filed, the 
earlier of the actual filing date or the extended due date).42 Impor-
tantly, if taxes are paid late, the refund period is still three years 
after the due date, not the actual payment (or levy) date. In addi-
tion, the period during which a taxpayer may file a refund claim 
for closed audits, examinations, investigations or reexaminations 
is six months after the examination results became final. 43 These 
dates are particularly important because the Connecticut refund 
statute only considers the filing date. In contrast, the federal re-
fund statute and those of all neighboring states, like Massachu-
setts,44 New York,45 and Rhode Island,46 examine both the filing 
and payment dates. 

The CT DRS is only required to mail a notice of deficiency to the 
address most recently reported by the taxpayer, either on a Form 
CT-8822 or the last filed tax return.47 Actual receipt of notice by 
the taxpayeris irrelevant. When a taxpayer moves from Connecti-
cut, the CT DRS may send the taxpayer notices inquiring into the 
failure to file a tax return and if the taxpayer never receives or 
responds to the notices, the CT DRS will then file a substitute re-
turn.48 Once this assessment becomes final and the appeal period 
has lapsed, the CT DRS will levy the taxpayer’s accounts. This is 
often the first time the taxpayer learns of the assessment, yet it is 
often after the refund period expired because, unlike all neighbor-
ing states and at the federal level, Connecticut considers only the 
return’s due date and not also the payment (or levy) date. 

The third situation in which an individual may trigger unantici-
pated Connecticut income tax after changing his or her residency 
from Connecticut relates to the exercise of non-qualified employ-
ee stock options. When an individual receives non-qualified em-
ployee stock options the receipt of the options is not generally 
included in the employee’s federal adjusted gross income nor is 
the value of the stock at the time of vesting.49 When the option is 
exercised the employee has ordinary income equal to the differ-
ence between the fair market value of the stock and the option 
price.50 A taxpayer’s federal adjusted gross income is the taxpay-
er’s Connecticut adjusted gross income.51 However, if the individ-
ual receives non-qualified options for services rendered in Con-
necticut and subsequently becomes domiciled in another state, 
the amount subject to Connecticut income tax is not the difference 
between the exercise price and fair market value at the time of the 
domicile change, but rather, all appreciation, even appreciation 
from periods subsequent to the change of domicile.52

Attorney’s Fee Awards 
The Internal Revenue Code53 and the laws of neighboring states, 
like New York54 and Rhode Island,55 seek to ensure that all taxpay-
ers can have access to judicial review by providing that a taxpayer 
who prevails in a suit challenging a tax deficiency can be award-
ed reasonable attorney’s fees, whereas the taxing authority is not 
awarded attorney’s fees if it prevails. In contrast, in Connecticut 
“if [a tax] … appeal has been taken without probable cause, the 
court may charge double or triple costs, as the case demands, and 
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upon all such appeals which may be denied, costs may be taxed 
against the appellant at the discretion of the court but no costs 
shall be taxed against the state.56 

The ease with which taxpayers can relocate outside of Connecti-
cut belies the challenges of changing Connecticut residency for 
tax purposes, especially estate tax purposes, and other tax sur-
prises. n

Beth Brunalli is an attorney in New Canaan, Connecticut, whose practice 
focuses on sophisticated estate planning and trust and estate administration.  
 
Luke Tashjian is an attorney in Westport, Connecticut, whose practice 
focuses on tax collection and controversy matters, business law, and estate 
planning.
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