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Prior Work Conflicts

A “prior work” conflict arises when a lawyer 
makes an error and there is a significant risk 
that his continued representation of the 
affected client will be materially limited by the 
lawyer's personal interests, usually the lawyer’s 
desire to mitigate malpractice exposure.

See, CBA Informal Opinion 14-05, which provides 
guidance on how to address a prior work conflict
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Prior Work Conflicts

Examples:
Your partner handled a corporate transaction that 

results in later litigation.  Can you take on the 
litigation?
Your firm represented a client at trial.  Can you 

handle the appeal?
You represent a criminal defendant who is convicted.  

Can you handle the later habeas litigation?
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Prior Work Conflicts

Will your prior work affect the representation:
Will a firm attorney be a necessary witness?

Do you have an incentive to avoid or minimize 
issues involving your conduct (or the conduct of 
another attorney at your firm)?

Is there an increased likelihood that you would 
advocate for, or dissuade client from, settling?
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Prior Work Conflicts

 Prior work may be at issue in dispute
Discuss potential prior work conflict with client
Obtain client’s informed consent to continue representation

 Prior work is unrelated to the issues in dispute
Proceeding with work probably acceptable without more
Document consent

 If serious issues involved, consider referring client to 
another counsel to provide advice on the conflicts 
decision
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Former Client Conflict

Under Rule 1.9:
Representation of client in a matter that is the same 

or substantially related to a matter in which the 
client’s  interests are materially adverse to the 
interests of a former client requires informed consent 
of former client
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Current Client or Former Client?

 “Different standards govern the analysis of concurrent and 
successive conflicts.  If the conflict is successive, the court 
determines whether the representations  are substantially related. . 
. .  If the representations are substantially related, an attorney’s 
access to adverse confidential information is presumed and he or 
she must be disqualified. . . .  The rule against concurrent conflicts 
is less forgiving. An attorney will be automatically disqualified from 
simultaneously representing two clients with adverse interests 
without both clients’ informed, written consent, even if the two 
matters have nothing in common.”

 Lennar Mare Island, LLC v. Steadfast Ins. Co., 105 F. 
Supp.3d 1100 (E.D. Cal. 2015) (emphasis added)
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When Is a Client a Former 
Client?

 Formal termination when:
 the attorney is discharged by the client; 
 the matter for which the attorney was hired comes to a conclusion; or 
a court grants the attorney's motion to withdraw from the 

representation. 

 De facto termination when:
 the client takes a step that unequivocally indicates that he has ceased 

relying on his attorney's professional judgment in protecting his legal 
interests, such as hiring a second attorney to consider a possible 
malpractice claim or filing a grievance against the attorney. 

 DeLeo v. Nusbaum, 263 Conn. 588, 596-98 (2003)
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When Is a Client a Former 
Client?

 Use the engagement letter to establish, at the 
beginning of the representation, an end point for the 
representation:
Identify the scope of the representation;
Indicate when the representation will be deemed to come to an 

end (at the end of trial; closing on the transaction):

 Send a termination letter when work on the matter is 
complete:
“This letter confirms that in the matter referenced above, my 

firm has concluded its work for you.  My firm considers the 
matter now closed.”
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Client Consent to Conflict: Is the 
Conflict Consentable?

Under Rule 1.7:
Conflict does not involve direct adversity between 

clients in the same litigation or proceeding;
Lawyer “reasonably believes” that he or she will be 

able to provide competent and diligent 
representation to each affected client; and
The representation is not prohibited by law.
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Is the Conflict Consentable?
Common Scenarios on New Client 
Intake

 You currently represent an adverse party in an unrelated matter 
against an unrelated party.

 You currently represent an adverse party in a related matter.

 You will jointly represent two or more clients in the same matter
 Formation of a business entity
 Purchase of real estate
 Defending both employer and employee in litigation
 Drafting will for wife and husband
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Is the Client’s Consent 
“Informed”?

Rule 1.7 Commentary:
Informed consent requires that each affected client be aware of the 
relevant circumstances and of the material and reasonably 
foreseeable ways that the conflict could have adverse effects on the 
interests of that client. . . The information required depends on the 
nature and the risks involved.

Consents Must Be Confirmed in Writing
Preferably Signed by the Client
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Writing an Enforceable Consent: 
Joint Representation

 Include a warning about shared information, 
especially sensitive information
You acknowledge and agree that communication between the firm and 

any or all of you relating to this matter will be treated as confidential 
and will not be disclosed outside your group without your informed 
consent or as otherwise permitted by the applicable rules of 
professional conduct or other law.

You also acknowledge and agree that whatever relevant or material 
communications or information that we receive from any one or more 
of you concerning this matter will be shared with each of you as we 
consider appropriate.
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Writing an Enforceable Consent: 
Joint Representation

RPC Rule 1.16 (Declining or Terminating Representation):

(a)  . . . a lawyer shall withdraw from the representation of a 
client if:

(1) . . . [T]he representation will result in a violation of the 
Rules of Professional Conduct . . .
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Writing an Enforceable Consent: 
Joint Representation

 Consent should provide for what will happen in the event a 
conflict develops in the future (or one client withdraws from the 
joint representation):

 Firm will ask clients to resolve differences between 
themselves

Firm has option of withdrawing altogether or continuing to 
represent one more of the clients in the matter

Confidential information firm has obtained may be used to the 
advantage of the client the firm continues to represent and 
adversely to the client it no longer represents
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Joint Representation Warning: 
When a Conflict Arises 

You each acknowledge and agree that, despite your current consensus on all 
material issues, it is possible that disagreements and other differences may arise 
in the future between and among the two of you.  In that event, my firm will 
request that you resolve any such differences between or among yourselves 
without our involvement or assistance.  If you cannot resolve your differences, 
and those differences result in a conflict of interest that would materially limit my 
firm’s ability to provide competent and diligent representation to each of you in 
the above-referenced matter, then you each  agree my firm may withdraw from 
the representation of one of you as necessary to resolve the conflict of interest.

In such event, you agree my firm may continue to represent the other, even if, as 
a result of such withdrawal, my firm may take positions adverse to your interests 
in any subsequent negotiation or proceeding relating to this matter. 
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Joint Representation Warning:
Possible Withdrawal By Firm 

You further acknowledge and agree that in the event of a dispute 
between or among one or more of you, and you are no longer 
represented by us in this matter, as the result of a conflict of interest 
or other cause, we may nevertheless use any confidential 
information we have concerning this matter adversely to you or to 
the advantage of those we continue to represent in any subsequent 
negotiation or proceeding relating to this matter.
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Joint Representation Warning:
Withdrawal by Client

Either of your may withdraw from the joint representation at any time 
for any reason, upon written notice to the firm.  You each 
acknowledge and agree, however, that:  (1) you will remain 
responsible for your share of the firm’s fees and expenses incurred 
to and including the date on which notice is received by the firm; (2) 
you will be responsible to retain and pay for separate legal 
representation; and (3) my firm may continue to represent the other 
client consistent with the other provisions of this letter, even if my 
firm takes positions adverse to your interests in any subsequent 
negotiation or proceeding relating to this matter. 
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Consent to Future Conflicts

Rule 1.7 Commentary:
Informed consent requires that each affected client be aware of the 
relevant circumstances and of the material and reasonably 
foreseeable ways that the conflict could have adverse effects on the 
interests of that client. . . The information required depends on the 
nature and the risks involved.

Consents Must Be Confirmed in Writing
Preferably Signed by the Client
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Advanced Conflicts Waiver:
Blanket Consent to Future Conflicts, 
Foreseen and Unforeseen?

When a law firm agrees to represent a client in a particular matter, it 
may ethically request that the client waive future conflicts of interest, 
including that the client consent to allow the law firm to bring adverse 
litigation on behalf of another current client, if

(a) the law firm appropriately discloses the implications, 
advantages, and risks involved and if the client can make an 
informed decision whether to consent; and

(b) a disinterested lawyer would believe that the lawyer can 
competently represent the interests of all affected clients.

New York City Bar Association Formal Opinion 2006-1 (Feb. 
17, 2006) (emphasis added)
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Advance Conflict Waivers:  Example 
of Client Consent To A Future 
Dispute Deemed Ineffective
We are accepting this engagement with the Company’s 
understanding and express consent that our representation of the 
Company will not preclude us from accepting an engagement from a 
new or existing client, including litigation or other matters that may 
involve the Company.  However, we will not accept an engagement 
that is directly adverse to the Company or any of its subsidiaries if 
either:  (1) it would be substantially related to the subject matter of 
our representation of the Company or representation of 
Anthrogenesis Corp.; or (2) would impair the confidentiality of 
proprietary, sensitive or otherwise confidential communications 
made to us by the Company or Anthrogenesis Corp.

Colgene Corporation v. KV Pharmaceutical Company, 2008 
WL 2937415 (D. N.J. July 29,2008) (consent provision held 
unenforceable as non-specific and therefore not informed) 
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Advance Conflict Waivers:  Example 
of Client Consent To A Future 
Dispute Deemed Effective

 We recognize that we shall be disqualified from representing any 
other client with interest materially and directly adverse to yours (i) in 
any matter which is substantially related to our representation of you 
and (ii) with respect to any matter where there is a reasonable 
probability that confidential information you furnished to us could be 
used to your disadvantage. You understand and agree that, with those 
exceptions, we are free to represent other clients, including clients 
whose interests may conflict with yours in litigation, business 
transactions, or other legal matters. You agree that our representing 
you in this matter will not prevent or disqualify us from representing 
clients adverse to you in other matters and that you consent in 
advance to our undertaking such adverse representations.

Galderma Laboratories, LP v. Actavis Mid Atlantic LLC, 927 F. Supp.2d 390 
(N.D. Tex. 2013)
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Writing an Enforceable Consent 
to Future Conflict 

 Best suited to situations where client providing consent has 
business and legal sophistication.

 At a minimum, advise client to seek independent counsel. 

 Better: client actually consults with independent counsel.

 Discuss the consent before presenting to client and don’t 
hide the consent in boilerplate.

 Agree to set up mechanism for screening lawyers working 
on conflicting matters (and make sure that happens).
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Writing an Enforceable Consent 
to Future Conflict 

 Don’t make it over broad, don’t ask for more than you 
actually need.

 Identify specific conflicts that you can foresee.

 Describe in as much detail as possible the type of adverse 
clients that may be involved; the possible nature of the 
adverse representations (e.g., litigation), and the material 
risks entailed (e.g., possible use of confidential information). 

 Identify what will and will not be considered a related matter.

 Client signature on consent
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Advance Conflict Waiver:
Client Consent to An Identified 
Future Dispute

The effectiveness of such waivers is generally determined by the extent to which 
the client reasonably understands the material risks that the waiver entails. The 
more comprehensive the explanation of the types of future representations that 
might arise and the actual and reasonably foreseeable adverse consequences 
of those representations, the greater the likelihood that the client will have the 
requisite understanding. Thus, if the client agrees to consent to a particular type 
of conflict with which the client is already familiar, then the consent ordinarily will 
be effective with regard to that type of conflict. If the consent is general and 
open-ended, then the consent ordinarily will be ineffective, because it is not 
reasonably likely that the client will have understood the material risks involved.

- ABA Model (and Connecticut) Rules of Professional Conduct, Comment [22] to 
Rule 1.7
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