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In 2018, Section 16-1 was amended to conform its language to certain changes in
terminology set forth in P.A. 17-202. The Public Act repléced, inter alia, the following terms:
“blind” with “persons who are blind or visually impaired”; “disabled” or “handicapped” with
“persons with disabilities”; and “the elderly” with “persons who are elderly.” The bill analysis
explains that these changes were made to use respectful “person first language.”

I respectfully submit that the attached amendments to Rules of Professional Conduct 1.3,
1.17 and 5.4 and/or the commentaries thereto be considered, as well as Section 8-2, so that all

Practice Book references to the above listed terms use “person first language.”



Rule 1.3. Diligence

A lawyer shall act with reasonable diligence and promptness in representing a client.

COMMENTARY: A lawyer must pursue a matter on behalf of a client despite opposition,
obstruction or personal inconvenience to the lawyer, and take whatever lawful and ethical
measures are required to vindicate a client's cause or endeavor. A lawyer must also act with
commitment and dedication to the interests of the client and with zeal in advocacy upon the
client's behalf. A lawyer is not bound, however, to press for every advantage that might be
realized for a client. For example, a lawyer may have authority to exercise professional
discretion in determining the means by which a matter should be pursued. See Rule 1.2. The
lawyer's duty to act with reasonable diligence does not require the use of offensive tactics or
preclude the treating of all persons involved in the legal process with courtesy and respect.

A lawyer's work load must be controlled so that each matter can be handled
competently.

Perhaps no professional shortcoming is more widely resented than procrastination. A
client's interests often can be adversely affected by the passage of time or the change of
conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the client's
legal position may be destroyed. Even when the client's interests are not affected in substance,
however, unreasonable delay can cause a client needless anxiety and undermine confidence in
the lawyer's trustworthiness. A lawyer's duty to act with reasonable promptness, however, does
not preclude the lawyer from agreeing to a reasonable request for a postponement that will not
prejudice the lawyer's client.

Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry
through to conclusion all matters undertaken for a client. If a lawyer's employment is limited to a
specific matter, the relationship tefminates when the matter has been resolved. If a lawyer has

served a client over a substantial period in a variety of matters, the client sometimes may
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assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives
notice of withdrawal. Doubt about whether a client-lawyer relationship still exists should be
clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the
lawyer is looking after the client's affairs when the lawyer has ceased to do so. For example, if a
lawyer has handled a judicial or administrative proceeding that produced a result adverse to the
client and the lawyer and the client have not agreed that the lawyer will handle the matter on
appeal, the lawyer must consult with the client about the possibility of appeal before
relinquishing responsibility for the matter. See Rule 1.4 (a) (2). Whether the lawyer is obligated
to prosecute the appeal for the client depends on the scope of the representation the lawyer has
agreed to provide to the client. See Rule 1.2. |

To prevent neglect of client matters in the event of a sole practitioner's death or
disability, the duty of diligence may require that each sole practitioner prepare a plan, in
conformity with applicable rules, that designates another competent lawyer to review client files,
notify each client of the lawyer's death or disability, and determine whether there is a need for
immediate protective action. Cf. Rule 28 of the American Bar Association Model Rules for
Lawyer Disciplinary Enforcement (providing for court appointment of a l[awyer to inventory files
and take other protective action in absence of a plan providing for another lawyer to protect the

interests of the clients of a deceased lawyer or [disabled] a lawyer with disabilities).

AMENDMENT NOTE: The revisions to the commentary conform it to the provisions of

No. 17-202 of the 2017 Public Acts.

Rule 1.17. Sale of Law Practice

A lawyer or a law firm may sell or purchase a law practice, or an area of practice,

including good will, if the following conditions are satisfied:
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(a) The seller ceases to engage in the private practice of law, or in the area of practice
that has been sold, in Connecticut;

(b) The entire practice, or the entire area of practice, is sold to one or more lawyers or
law firms;

(c) The seller gives written notice to each of the seller's clients regarding:

(1) the proposed sale;

(2) the client's right to retain other counsel or to take possession of the file; and

(3) the fact that the client's consent to the transfer of the client's files will be presumed if
the client does not take any action or does not otherwise object within ninety days of receipt of
the notice. If a client cannot be given notice, the representation of that client may be transferred
to the purchaser only upon entry of an order so authorizing by a court having jurisdiction. The
seller may disclose to the court in camera information relating to the representation only to the
extent necessary to obtain an order authorizing the transfer of a file.

(d) The fees charged clients shall not be increased by reason of the sale.

AMENDMENT NOTE: The revisions to the commentary conform it to the provisions of
No. 17-202 of the 2017 Public Acts.

COMMENTARY: The practice of law is a profession, not merely a business. Clients are
not commodities that can be purchased and sold at will. Pursuant to this Rule, when a lawyer or
an entire firm ceases to practice, or ceases to practice in an area of law, and other lawyers or
firms take over the representation, the selling lawyer or firm may obtain compensation for the
reasonable value of the practice as may withdrawing partners of law firms. See Rules 5.4 and
56.

Termination of Practice by the Seller. The requirement that all of the private practice,
or all of an area of practice, be sold is satisfied if the seller in good faith makes the entire

practice, or the area of practice, available for sale to the purchasers. The fact that a number of
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the seller's clients decide not to be represented by the purchasers but take their matters
elsewhere, therefore, does not result in a violation.

The requirement that the seller cease to engage in the private practice of law does not
prohibit employment as a lawyer on the staff of a public agency or a legal services entity that
provides legal services to the poor, or as in-house counsel to a business.

The Rule permits a sale of an entire practice attendant upon retirement from the private
practice of law within the jurisdiction. Its provisions, therefore, accommodate the lawyer who
sells the practice upon the occasion of moving to another state. Some states are so large that a
move from one locale therein to another is tantamount to leaving the jurisdiction in which the
lawyer has engaged in the practice of law. To also accommodate lawyers so situated, states
may permit the sale of the practice when the lawyer leaves the geographic area rather than the
jurisdiction. The alternative desired should be indicated by selecting one of the two provided for
in Rule 1.17 (a).

This Rule also permits a lawyer or law firm to sell an area of practice. If an area of
practice is sold and the lawyer remains in the active practice of law, the lawyer must cease
accepting any matters in the area of practice that has been sold, either as counsel or co-counsel
or by assuming joint responsibility for a matter in connection with the division of a fee with
another lawyer as would otherwise be permitted by Rule 1.5 (e). For example, a lawyer with a
substantial number of estate planning matters and a substantial number of probate
administration cases may sell the estate planning portion of the practice but remain in the
practice of law by concentrating on probate administration; however, that practitioner may not
thereafter accept any estate planning matters. Although a lawyer who leaves a jurisdiction or
geographical area typically would sell the entire practice, this Rule permits the lawyer to limit the
sale to one or more areas of the practice, thereby preserving the lawyer's right to continue

practice in the areas of the practice that were not sold.
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Sale of Entire Practice or Entire Area of Practice. The Rule requires that the seller's
entire practice, or an entire area of practice, be sold. The prohibition against sale of less than an
entire practice area protects those clients whose matters are less lucrative and who might find it
difficult to secure other counsel if a sale could be limited to substantial fee-generating matters.
The purchasers are required to undertake all client matters in the practice or practice area,
subject to client consent. This requirement is satisfied, however, even if a purchaser is unable to
undertake a particular client matter because of a conflict of interest.

Client Confidences, Consent and Notice. Negotiations between a seller and a
prospective purchaser prior to disclosure of information relating to a specific representation of
an identifiable client no more violate the confidentiality provisions of Rule 1.6 than do
preiiminary discussions concerning the possible association of another lawyer or mergers
between firms, with respect to which client consent is not required. See Rule 1.6 (c) (5).
Providing the purchaser access to detailed information relating to the representation, such as
the client's file, however, requires client consent. The Rule provides that before such information
can be disclosed by the seller to the purchaser the client must be given actual written notice of
the contemplated sale, including the identity of the purchaser, and must be told that the decision
to consent or make other arrangements must be made within ninety days. If nothing is heard
from the client within that time, consent to the sale is presumed.

A lawyer or law firm ceasing to practice cannot be required to remain in practice
because some clients cannot be given actual notice of the proposed purchase. Since these
clients cannot themselves consent to the purchase or direct any other disposition of their files,
the Rule requires an order from a court having jurisdiction authorizing their transfer or other
disposition. The court can be expected to determine whether’reasonable efforts to locate the
client have been exhausted, and whether the absent client's legitimate interests will be served

by authorizing the transfer of the file so that the purchaser may continue the representation.
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Preservation of client confidences requires that the petition for a court order be considered in
camera. This procedure is contemplated as an in camera review of privileged materials.

All the elements of client autonomy, including the client's absolute right to discharge a
lawyer and transfer the representation to another, survive the sale of the practice or area of
practice.

Fee Arrangements between Client and Purchaser. The sale may not be financed by
increases in fees charged exclusively to the clients of the purchased practice. Existing
agreements between the seller and the client as to fees and the scope of the work must be
honored by the purchaser.

Other Applicable Ethical Standards. Lawyers participating in the sale of a law practice
or a practice area are subject to the ethical standards applicable to involving another lawyer in
the representation of a client. These include, for example, the seller's obligation to exercise
competence in identifying a purchaser qualified to assume the practice and the purchaser's
obligation to undertake the representation competently (see Rule 1.1); the obligation to avoid
disqualifying conflicts, and to secure the client's informed consent for those conflicts that can be
agreed to (see Rule 1.7 regarding conflicts and Rule 1.0 for the definition of informed consent);
and the obligation to protect information relating to the representation (see Rules 1.6 and 1.9).

If approval of the substitution of the purchasing lawyer for the selling lawyer is required
by the rules of any tribunal in which a matter is pending, such approval must be obtained before
the matter can be included in the sale (see Rule 1.16).

Applicability of the Rule. This Rule applies to the sale of a law practice by

representatives of a [deceased, disabled or disappeared] lawyer with disabilities or a lawyer

who is deceased or has disappeared. Thus, the seller may be represented by a nonlawyer

representative not subject to these Rules. Since, however, no lawyer may participate in a sale of
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a law practice which does not conform to the requirements of this Rule, the representatives of
the seller as well as the purchasing lawyer can be expected to see to it that they are met.

Admission to or retirement from a law partnership or professional association, retirement
plans and similar arrangements, and a sale of tangible assets of a law practice, do not
constitute a sale or purchase governed by this Rule.

This Rule does not apply to the transfers of legal representation between lawyers when
such transfers are unrelated to the sale of a practice or an area of practice.

Rule 5.4. Professional Independence of a Lawyer

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1) An agreement by a lawyer with the lawyer's firm, p’artner, or associate may provide
for the payment of money, over a reasonable period of time after the lawyer's death, to the
lawyer's estate or to one or more specified persons;

(2) A lawyer who purchases the practice of a [deceased, disabled or disappeared]

lawyer with disabilities or a lawyer who is deceased or has disappeared may, pursuant to the

provisions of Rule 1.17, pay to the estate or other representative of that lawyer the agreed upon
purchase price; and

(3) A lawyer or law firm may include nonlawyer employees in a compensation or
retirement plan, even though the plan is based in whole or in part on a profit-sharing
arrangement.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the
partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to
render legal services for another to direct or regulate the lawyer's professional judgment in

rendering such legal services.
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(d) A lawyer shall not practice with or in the form of a professional corporation or
association authorized to practice law for a profit, if:

(1) A nonlawyer owns any interest therein, except that a fiduciary representative of the
estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during
administration;

(2) A nonlawyer is a corporate director or officer thereof or occupies the position of
similar responsibility in any form of association other than a corporation; or

(3) A nonlawyer has the right to direct or control the professional judgment of a lawyer.

AMENDMENT NOTE: The revisions to this rule conform it to the provisions of No. 17-
202 of the 2017 Public Acts.

COMMENTARY: The provisions of this Rule express traditional limitations on sharing
fees. These limitations are to protect the lawyer's professional independence of judgment.
Where someone other than the client pays the lawyer's fee or salary, or recommends
employment of the lawyer, that arrangement does not modify the lawyer's obligation to the
client. As stated in subsection (c), such arrangements should not interfere with the lawyer's
professional judgment.

This Rule also expresses traditional limitations on permitting a third party to direct or
regulate the lawyer's professional judgment in rendering legal services to another. See also
Rule 1.8 (f) (lawyer may accept compensation from a third party as long as there is no
interference with the lawyer's independent professional judgment and the client gives informed
consent).

Sec. 8-2. Waiver of Court Fees and Costs

(a) Prior to the commencement of an action, or at any time during its pendency, a party

may file with the clerk of the court in which the action is pending, or in which the party intends to

return a writ, summons and complaint, an application for waiver of fees payable to the court and
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for payment by the state of the costs of service of process. The application shall set forth the
facts which are the basis of the claim for waiver and for payment by the state of any costs of
service of process; a statement of the applicant's current income, expenses, assets and
liabilities; pertinent records of employment, gross earnings, gross wages and all other income;"
and the specific fees and costs of service of process sought to be waived or paid by the state
and the amount of each. The application and any representations shall be supported by an
affidavit of the applicant to the truth of the facts recited.

(b) The clerk with whom such an application is filed shall refer it to the court of which he
or she is clerk. If the court finds that a party is indigent and unable to pay a fee or fees payable
to the court or to pay the cost of service of process, the court shall waive such fee or fees and
the cost of service of process shall be paid by the state.

(c) There shall be a rebuttable presumption that a person is indigent and unable to pay a
fee or fees or the cost of service of process if (1) such person receives public assistance or (2)
such person's income after taxes, mandatory wage deductions and child care expenses is one
hundred twenty-five percent or less of the federal poverty level. For purposes of this subsection,
“‘public assistance" includes, but is not limited to, state administered general assistance,

temporary family assistance, aid to [the aged, blind and disabled] persons who are elderly,

persons who are blind or visually impaired or persons with disabilities, food stamps and

supplemental security income.

(d) Nothing in this section shall preclude the court from (1) finding that a person whose
income does not meet the criteria of subsection (c) of this section is indigent and unable to pay
a fee or fees or the cost of service of process, or (2) denying an application for the waiver of the
payment of a fee or fees or the cost of service of process when the court finds that (A) the
applicant has repeatedly filed actions with respect to the same or similar matters, (B) such

filings establish.an extended pattern of frivolous filings that have been without merit, (C) the
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application sought is in connection with an action before the court that is consistent with the
applicant's previous pattern of frivolous filings, and (D) the granting of such application would
constitute a flagrant misuse of Judicial Branch resources.

If an application for the waiver of the payment of a fee or fees or the cost of service of
process is denied, the court clerk shall, upon the request of the applicant, schedule a hearing on
the application. Nothing in this section shall affect the inherent authority of the court to manage
its docket.

COMMENTARY: The revisions to this section conform it to the provisions of No. 17-202

of the 2017 Public Acts.
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