Del Ciampo, Joseph

From: Albis, Michael A.

Sent: Thursday, February 7, 2019 1:29 PM

To: Del Ciampo, Joseph

Cc: Bozzuto, Elizabeth; Carroll, Patrick ‘
Subject: Draft amendment of Practice Book Section 25-5 (Automatic Orders)
Attachments: Sec 25-5 1JD 2-4-19 - rev MAA 2-6-19.docx

Attorney Del Ciampo,

Thank you for the draft of the above which you recently provided, based on the discussion at the meeting of the Rules
Committee on January 22, 2019, and for discussing it with me further on the telephone earlier this week.

Per our conversation | have revised the draft in an effort to address the areas that we discussed as needing some
clarification. Attached is my revision.

in doing so0, | suggested a relatively short time frame for requesting consent to a transaction and responding to that
request, keeping in mind that the transactions falling within the scope of the proposed new rule are by definition “time
urgent in nature.”

1also included some language ahout the effect of an objection that may not have been specifically discussed at the
meeting, but which | think is consistent with Judge Heller’'s suggestion of advance notice to the non-investing party, with
the idea that the investing party could still complete a transaction at his or her own risk despite an objection by the
other party. It gives the investing party three choices when the other side objects: decline to go forward, file a motion
seeking approval, or proceed with the transaction without court approval and despite the objection. If the third option
is chosen, then at trial either party could ask for the results of the transaction to be considered in connection with the
property settlement — essentially what the court did in O’Brien. This might be a disincentive for the other party to
ohject unreasonably —i.e., if the transaction is completed over the objection and the results are paositive, then the selling
party could argue for a larger portion of the marital estate as the result of the successful transaction. Conversely, it
would warn a party who proceeds over an objection that he or she may later bear the risk of a loss. | believe the
proposed fanguage is consistent with General Statutes Section 46b-81(c), which allows the court to consider the
contribution of each party in the “acquisition, preservation or appreciation in value” of their estate.

Finally, | added language to recognize that in some cases the time required even by the short notice period might cause
a lost opportunity. In that case it permits the investing party to proceed under the rule without prior notice in the same
manner as if consent had been given, with notice to the other party promptly after the fact.

At the meeting, the Committee asked that | circulate a proposed draft among other family judges for comment. | have
not yet done so with the attached draft, for two reasons. First, not enough time remains for meaningful review and
comment before the Committee’s next meeting. More important, | thought it would be appropriate to allow the
Committee to review the attached first, since it contains some new detail that wasn’t discussed at the last

meeting. However, if the Committee is favorably inclined toward the draft (or to some further revision of it}), | would be
happy to ask for comments from judges on it after the next meeting.

Please let me know if you have any questions or would like to discuss anything further about this at this time. As always,
thank you for your help.



Sec. 25-5. Automatic Orders upon Service of Complaint or Application

The following automatic orders shall apply to both parties, with service of the
automatic orders to be made with service of process of a complaint for dissolution of
marriage or civil union, legal separation, or annulment, or of an application for custody or
visitation. An automatic order shall not apply if there is a prior, contradictory order of a
judicial authority. The automatic orders shall be effective with regard to the plaintiff or the
applicant upon the signing of the complaint or the application and with regard to the
defendant or the respondent upon service and shall remain in place during the pendency
of the action, unless terminated, modified, or amended by further order of a judicial
authority upon motion of either of the parties: \

(a) In all cases involving a child or children, whether or not the parties are married
or in a civil union:

(1) Neither party shall permanently remove the minor child or children from the
state of Connecticut, without written consent of the other or order of a judicial authority.

(2) A party vacating the family residence shall notify the other party or the other
party's attorney, in writing, within forty-eight hours of such move, of an address where the
relocated party can receive communication. This provision shall not apply if and to the
extent there is a prior, contradictory order of a judicial authority.

(3) If the parents of minor children live apart during this proceeding, they shall
assist their children in having contact with both parties, which is consistent with the habits
of the family, personally, by telephone, and in writing. This provision shall not apply if and

to the extent there is a prior, contradictory order of a judicial authority.

Sec 25-5JJD 2-4-19.docx



(4) Neither party shall cause the children of the marriage or the civil union to be
removed from any medical, hospital and dental insurance coverage, and each party shall
maintain the existing medical, hospital and dental insurance coverage in full force and
effect.

(5) The parties shall participate in the parenting education program within sixty
days of the return day or within sixty days from the filing of the application.

{6) These orders do not change or replace any existing court orders, including
criminal protective and civil restraining orders.

(b} In all cases involving a marriage or civil union, whether or not there are children:

(1) Neither party shall sell, transfer, exchange, assign, remove, or in any way
dispose of, without the consent of the other party in writing, or an order of a judicial
authority, any property, except in the usual course of business or for customary and usual
household expenses or for reasonable attorney's fees in connection with this action.

{i) Nothing in subsection (b)1) should be construed to preclude a party from

purchasing or selling securities, in the normal course of the parties' investment

management, held in an individual or jointly held investment account, provided that the

purchase or sale is: (1) intended to preserve the marital estate, (2) time urgent in nature,

(3) transacted on an open and public market, and (4) provided that the purchased

securities or sales proceeds resulting from a sale remain, subject 1o the provisions and

exceptions recited in subsection (b){1), in the account in which the securities or cash were

maintained prior to the transaction.

(i} Prior to the purchase or sale of securities pursuant to subparagraph (i) of this

subsection, the party seeking such purchase or sale shall provide the other party with at

Sec 25-5 JID 2-4-19.docx



least 48 hours’ written notice of the intended purchase or sale. The party who receives

such notice shall, within 24 hours, respond in writing either to consent or object to the

purchase or sale, with the lack of any response by said party to be deemed consent. If

the other party consents, or fails to respond or object in writing within 24 hours, then the

party seeking the transaction may proceed with it as if it had been consented to in writing

by the parties pursuant to Section 25-5(b)1). If the other party objects in writing within

24 hours, then the party seeking to make the purchase or sale may either:

(a) decline to proceed with the transaction;

(b) file a motion seeking court approval of the transaction; or

(c) complete the fransaction, in which event either party shall have the right to

request the court at the time of trial to take the results of the transaction into

account in connection with the final distribution of the property in the marital

estate.

Notwithstanding the foregoing notice procedure, if the proposed purchase or sale is a

matter of such extreme urgency that there is a reasonable probability that the delay

occasioned by the notice procedure will result in loss (including the lost opportunity for

gain) to the marital estate, then the party seeking the purchase or sale may proceed with

the transaction without following said notice procedure, as if it had been consented to in

writing by the parties pursuant to Section 25-5(b)(1), but shall notify the other party of the

transaction promptly after its completion. For purposes of this subsection “writing” shall

include but not be limited to wriften communications which are transmitted electronically.

such as by email or text messaqge.

(2) Neither party shall conceal any property.

Sec 25-5 1JD 2-4-19.docx



(3) Neither party shail encumber (except for the filing of a lis pendens) without the
consent of the other party, in writing, or an order of a judicial authority, any property except
in the usual course of business or for customary and usual household expenses or for
reasonable attorney's fees in connection with this action.

(4) Neither party shall cause any asset, or portion thereof, co-owned or held in joint
name, to become held in his or her name solely without the consent of the other party, in
writing, or an order of the judicial authority.

(5) Neither party shall incur unreasonable debts hereafter, including, but not limited
to, further berrowing against any credit line secured by the family residence, further
encumbrancing any assets, or unreasonably using crgdit cards or cash advances against
credit cards.

(6) Neither party shall cause the other party to be removed from any medical,
hospital and dental insurance coverage, and each party shall maintain the existing
medical, hospital and dental insurance coverage in full force and effect.

(7) Neither party shall change the beneficiaries of any existing life insurance
policies, and each party shall maintain the existing life insurance, automobile insurance,
homeowners or renters insurance policies in full force and effect.

(8) If the parties are living together on the date of service of these orders, neither
party may deny the other party use of the current primary residence of the parties, whether
it be owned or rented property, without order of a judicial authority. This provision shall
not apply if there is a prior, contradictory order of a judicial authority.

(c) In all cases:

Sec 25-51JD 2-4-19.docx



(1) The parties shall each complete and exchange sworn financial statements
substantially in accordance with a form prescribed by the chief court administrator within
thirty days of the return day. The parties may thereafter enter and submit to the court a
stipulated inierim order allocating income and expenses, including, if applicable,
proposed orders in accordance with the uniform child support guidelines.

(2) The case management date for this case is . The parties shall comply with
Section 25-50 to determine if their actual presence at the court is required on that date.

(d) The automatic orders of a judicial authority as enumerated above shall be set
forth immediately following the party's requested relief in any complaint for dissolution of
marriage or civil union, legal separation, or annulment, or in any application for custody
or visitation, and shall set forth the following language in bold letters:

Failure to obey these orders may be punishable by contempt of court. If you
object to or seek modification of these orders during the pendency of the action,
you have the right to a hearing before a judge within a reasonable time.

The clerk shall not accept for filing any complaint for dissolution of marriage or civil
union, legal separation, or annulment, or any application for custody or visitation, that

does not comply with this subsection.

Sec 25-5 JJD 2-4-19.docx



{PK)%VFOHS matte2\s ) - ,g

Proposal by the CT Chapter of The American Academy of Matrimonial Lawyers {AAML) to amend
Sectian 25-5 (b) regarding the purchase or sale of securities inlight of O‘Brien v. O’Bricn, 326
Conn. 81 (2017). Received lettar from Attorney Parrino on 2-6-18. Cn 2-26-18, RC referred
matter to Judge Bozzuto. On 3-20-18, | received letter from AAML with explanation of proposal.
0On 2-26-18, RC referred to Judge Bozzuto, CAJ Family. On 3-26-18, RC tabled matter to its May
meeting. On 5-14-18, RC referred matter to CBA {both original propasal and alternate language
worked out by Judge Borzuto and Atlorney Parrino). To be placed on agenda for September,
2018. (Submitted to CBA on 9-3-18.) On 9-17-18, counsel made report to RC and RC tabled the
rmatier to 10-15-18 pending review by Judge Albis and Judge Abrams and referred the matter to
the CBA for comment. On 10-4-18, 1 received comments from Judge Albis indicating that he and
Judge Abrams would like 1o review the CBA's comments before responding to the RC. On 18-10-
18, comments received from CBA. On 10-15-18, RC tabled matter to 11-19-18 1o gliow Judge
Albis and Judge Abrams to review CBA’s comments. Received Judge Albis's comments on 11-14-
18. On 12-18-18, RC tabled matter to 1-22-19 and asked Counsel to invite Judge Albis to
address the RC at 1-22-19 meeting.
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March 20, 2038

taseph 1. Del Clampe

Deputy Birector, Legal Servizes
Canneeticut Judicial Branch
100 Washington Strect, 3 Floo
Hartiord, CT 00100

RE: Proposcd Rule (_.'hnug*c/

Deay Artorney et Ciaspo:

Enclosed with 1lis jzner, you will find “Propased Revisions o Automatic (hdes,
Practice Bocek Seuiion. 25-37 which hag been prepased by the Rules Commiltee ol the
Connecticur Chapier of e Amerfean Acadenry of Matrimondal Lawyers {(AAML),
epproved hy i1s hoaard of inanagers, and voted on by its lellows for suhmission ro this
Commitiee for your consideration.

The AAML is o aatoanl arganization ol approximately 1600 attorneys freguentiy
recognized as experts in the neld of finily Jaw. The AAML was Founded in 1962 10
encoorage the study, improve the practice, clovare the standards wnd advence the cause of
mateimonial lov, witl dic gaol of proteeting the welface of the fanddy and sociely. Thee
ate thirty (30) Iellaw in e Conoecticnn Chapter, :

Fhe fzllaws of the AAML, inclnding those of the Connecticut Chapler, work with
el couples every day wnd provide connsel ind advice regarding their eliems” righis
clore and durtitg marmane, oehiding prenuptinl agrecments, adoption, dissoluticn of
marcidge, vustody and patenting-tine with children, valustion and disposition of vroperty,
and the appetionment of nancigl suppart. AAMLU Tellows not only advagnic (nr and
counsel elients in coatested dissolution of parriage actions, bul also assis clicuts in

reachimg negattaled seatlements without the vecd for iz,

The suggested nie change subinitied has been prepared in hight of ow Supreme
Cotrt's decision in {3 Gricn ., O 3vicn, 326 Conn, 81 LZ017) which held that routine sleck
sules or trades, even iF done in an elfort to preserve the marital estate nad the proceeds are
Kepl intact snd available to the trial count for cquitahle distribution, vielale the auomatie
orders pursuant 1o Praciice Doak, Section 25-3.

Adthouph its vbyvives that different shareg of stock may have different vidues. ali
stock shires have ane thing e comimoen, 1hey are only wonl what they can be sold for on
any piven duy. Stock shoves fack the uniqueress of most ngible propeely that mav nol he
able to be ndcc';unl.cly exchanged or cash.

A stoak™s vatue can chunge frequently and drastically as a result of o company’s
peclormance andéor constantly changing (varkzt conditinns. Accordingly, sequiring litigants
lo ebam a couit order prioe to consummating a stock transaction when sugh decisions to
sell or trade, routinely need 1o te made quickly, will resull in delays and niore imporianliy
fost opporfunities, Rather tan converting n declining stack inte cash before it luses value
or trading it For anather that s ready 1o skyrozket, in ihe time it takes




1o muke 2 phone call o7 push @ few buttens on a computer, ons is new required to (ile o motion, wail for il 1o
appear on the short ealendar list, paiticipate in an evideniiary bearing that may require expert lestimony regerding
veluation and finally wait for the canrt's decising prior to exechting the ransaction. Even if the tount issues its
ruling expeditiously, 21 a mminimem, weeks witl pass and dee to the changing market conditions, woney or
opportunity will be lost.

These “Permission/Veluation™ Qiearings present public pelicy concerns, as well, The vast munber of
evidentiary hearings Uhar will be necded as a result will wreak bavoe on our fFnily court sysiein witicl iz already
vverburdened and stretehied to near its linits considering the voluminous pending actions, conpled with the recent
reductions in court personnel, These hearinps wili take up valuatle court time while people will more pressing
issues thal need 1o be promptly addressed by the cowr, such as child support, custody, ulimony, and applications
for relief from abuse, walt in the halls, Such a condition is contiary to the policy in favor of judicial econcmy and
the principle of the sound and cffective administeation of justice

Accordingly, we believe tha! Practice Plock Section 22-5 sheuld be amended o accordance with the
snclosed submission. Althaugh we would weleomi the opportuniiy 1o respond 1o any ingairies by this Commiirse
or provite additional testimony al any hearing on this subject, please consider this Jetter as writlen testimeny at
any such hearing,

Thank yau for yeur ime and consideralion.

Thomas P. Parrino,
Its Past President s Secectury /

enclosure

Livtine



PROPOSED REVISIONS TC AUTOMATYIC ORDERS SECTION 25-5

1a3. Neither party shall sell, transfer, exchange, assign, remove, or in any
way dispose of, without the consent of the other party in writing, or an order of
judicial authority, any property, except in the usual course of business or for
custornary and usual household expenses or for reasonable attorney fees in
connection with this action.

1ib. Nothing in Paragraph lashould bé construed to preclude a party from
purchasing or selling securities held in an individual or jointly held investment
account, provided that the purchase or sale is transacted on an open and public
m:;rket, and the purchased securities or sales proceeds resulting from a saie remain
- subject to the provisions and cxceptions recited in paragraph 1a above - in the

account in which the securities or cash were maintained prior to the transaction.



2%

P

Del Ciampao, Joseph

From: . Nicole Melendez «<nmelendez@parrinoshattuck.com> on behalf of Thomas Parrino

<tparrino@parrinoshatiuck.com>
Sent: Tuescay, February 06, 2018 11:25 AM
To: karen.vikiinetz@ccnnappjud.ctgoy
Ce: Del Ciampo, Joseph: Thomas Parrino; Nicole Melendez
Subject: Proposed Revision to Practice Book Section 25-5 .
Attachments: DRAFT PROPCSED REVISIONS TC AUTOMATIC ORDERS SECTION 25.pdf

Dear Justice Robinson:

I am a Fellow and Past President of the Connecticut Chapter of The American Academy of Matrimonial
Lawyers. | currently serve an the Chapter's Rules Committes, which has considered the teachings of the
Connecticut Supreme Court's decision in the 0'8rien matter. The Rules Committee respectfully submits for
consideration by the Connecticut Supreme Court’s Rules Committee the attached proposed revision to
Practice Book Section 25-5. | understand that the Rules Committee that you Chair is scheduled to meet on
fMonday, February 26, 2018 at 2:00 p.m. and respectfully request that you add to the agenda for consideration
the proposec practice book revision.

if the Committee has any questions or wishes to engage in a dialog, ! am available to attend the meeting on
February 26, 2018 or can address any questions in writing.

Respectfully,

Thomas P, Parrino, Esq.
PARRIND |SHATTUCK, PC
285 Riverside Ave.
Westport, CT 06880
P.O. Box 831
203-557-9755 - Phone
203-557-8018 - Facsimile

Past President, American Academy of Matrirmaniel Lawyers, CT Chapter
Fellaw, International Academy of Fomily Lawyets

Confidentiality Note: This e-mail is intended only for the person or entity to which it is addressed and may conzair infornsation thac
is privileged, corfidential or otherwise proteczed from disclasure. Dissemination, distribution or copying of this comail or the
informarian berele by anyone other than the intended recipisnt, or an employes or agent responsible for delivering the message to the
incended recipient, is prohibited. I you have reccived this c-nail in error. please call PARRINOISHATTUCK, PC at 203-557-9755
and destray the original message and alf copies.



DRAFT PROPOSED REVISIONS TO AUTOMATIC'ORDERS SECTION 25-5

1a, Neither party shall sell, transfer, exchange, assign, remove, or in any
way dispose of, without the consent of the other party in writing, or an order of
judicial authority, any property, except in the usual course of business or for
customary and usual household expenses or for reasonable attorney fees in
connection with this action.

1b. Nething in Paragraph 1a shouldbe construed to preclude a party from
purchasing or seiling securities held in an individual or jeintly held investment
account, provided that the purchase or sale is transacted. on an apen and public
market, and the purchased securities or sales proceeds resulting from z sale remain

N

- subject to the provisions and exceptions recited in paragraph 1z sbove - in the

account in which the securities or cash were maintzined prior to the transaction.



O'Brienv. O Brien, 326 Cenn. 81 {2017)
161 Aad 1236 T

326 Conn. 81
Supreme Court of Connecticut.
Mickael J. O’BRIEN

! 'S
Kathlegn &, O'BRIEN
5C 19635

Argned December 14, 2016

CHicially released June 27, 2017

Synopsis

Background: Husband filed action to dissolve his
mariiage to wife. The Superior Court, Judicial District of
Fairficld, Howard T, Owens, Jr., Judpe Trial Refecee,
dissolved mariage and  entered  finaacial orders
distributing marital property. Husband appealed. The
Appellate Court, Shelden, T, 138 Conn.App. 344, 53
A3d 1039, reversed in part and remanded for new trial on
all financsal dssues. On romand, the Superior Court,
Pinkus, J., 2084 W[, 1284432, denied wife's motion for
contemipl based on husband's sale ol sluck dwring
pendency of action without fivst receiving permission, bug
awarded greater than even distejbution 1o wife based on
husbard's salc of stock. Husband appealed, The Appellate
Court, Prescott, ¥, 161 Conn.App. 575, 128 A3d 595,
reversed [inancial orders and remanded. Wife filed
petitioa for cenification, which was granted.

[oldings: The Supreme Court, Palmer, 3, held that;

M irial vourt had authority w compensate wife for losses
caused by kusband’s sale of stock, cven in absence of
contempt finding;

7 . . - v . -

1 1riat court did not abuse its discretisn by remedying
wife's fosses by adjusting distribution of marital psscis in
ex-wile's fuvor,

1 . . . Ly
B cowt's rumedial awaid 10 wife did nol exceed her
reasenabie share of the {oss caused by sale of stock;

4 - . - . .
M iriat court wos justificd in locking beyond wvalue of
stecks on date of marriage dissolution in considering haw

to make wife whole:

134 .. .
decision 1 sssess value of siocks on date of new rriat

on remand, rather than on date of viokations, was nol’

arbitrary or irrational

' cale of stock was not excepted from aumtomatic vrders ag
u ransaction made in the usval course of business;

M svidence supportcd finding that stocks were marital
property subjecs to distribution; and

U alimeny award in favor of wife did uet result in
impropzr distribution of niarital propety.

Reversed end remanded with direciion,

wes! Headnotcs {48}

t Motions

seBEnforcement of oréers

Trial court's authorily to enforee its own orders
zrises from comunon luw and is inherent in
court's function as a tribunal with the power 10
decide disputes.

| Cases that cite this headnote

Bl Maoticus

w=Enforcement ol orders

Trial eowt’s power to cnforce its own orders is
necessary 1o preserve its digrnity and 10 protect,
its proceedings,

1 Cases that eite this heudnols

a Contempt

=Disobedience 10 Maodate, Order, or Judginent

Party to caurt proceeding :must cbey the court's
orders unless and until they are moditied or
rrjscinda_d,\and may not v:ngagc_in sell-help by
disobeying -2 court order e achieve the pany's

WYESTLAYY 10018 Theon
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O'Bricn v. O'Brien, 326 Coun. 81 (2017)
161 A3d 1235 o
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18
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m

desired end.

1 Cases that cite this headnote

Contenpt
<=Criminal contempr
Contempt

= Civil contempt

The faw recognizes , two  Lroad types of
contemmpt:  criminal  and  civil, which are
distinguished by Lhe type of penaky imposcd.
Cona, Gen. S1a1. Ann. § 51-373a,

Cases that cile this headnole

Conlempt
s=Criminal contemnpt

Criminal contemp: penalties are puaitive in
nature and employed against completed actions
that defy the dignity and authority of the court.
Conr. Gen. Stat. Ann. § 5+-330.

Cascs that cite this headnote

Contempt

==Crvil conlempt

Contempt

~=Purping contempt after adjudication

Civil centompt 16 not punitive in nature, bu!
intended to coerce future compliance with a
court pider, and 1he conlemner should be able to
obtain release from 1he sanclion imposed by the
tourl by compliance with the judicial decree.

Cases that cite this headnoie

Contempt

WESTLAVY 20

4]

1o

G=Indemnity ro Pany Injnred

Contempt

= lmprisonment to compe) performaice of act
required

Civil contempt finding permits irial court to
cogree compliance by imposing a conditionzl
penalty, often in the form of 2 fine or period of
imprisonment, to be lifted il the noncompliant
party chooses to obey the court.

§ Cases that cite this headnote

Attorney and Client
w=Liability for cosis;, sanctions
Costs

w~Nature and Grounds of Right

Toals available to trig) court 10 enlorce its orders
intlude courl’s power to sanction parties and
their attorneys for dilatery, 5ad faith and
harassing litigation conducl, even in the absence
of a specific rule or order of the court that is
claimed to have been violated.

Cases that ciie this headnote

Caosts

c=Naturt and Grounds of Right
Pretria) Procedure

¢=~Failure to Disclese; Sanctiops

Sanctions  imposed by cowt [for  improper
conduct, such as discovery abuse, may include
awarding litigation costs to the pady harmed by
the improper conduct, exchision of cerain
evidence or testimony, or even the enlry of a
default, noasuit, or dismissal.

Cases that cite this headuote

Cantenmpt
w=Findings

VTS Faulers W clidn e eaginal 1.5, Govercmani Works,



O'Brien v, O'Brien, 326 Conn. B1 (20%7)

161 A 3¢ 236
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|13z

WESTLAYY

To impose conampt penaltigs, whether criminal
or civil, trial court wust make a contempt
finding, which requires the court to find tha
offerding party wilfully violatcd court’s order.
Conn. Gen. Stat. Anw. § 51-33a

Z Cases that cite this headnote

Contempt
&=Disubedience to Mandate, Order, or Judgiment

Faiture 10 comply with a trial count order, alene,
will net support a finding of contempt; rather, 10
corstitile contempt, 3 party’s conduct must be
willul.

Cases that cite this bradnaote

Contempt
<=Disobedience 10 Mandate, Order, or Judgment

Good faith dispute or legitimaze
misunderstanding sbout the mandates ol a trial
court order may well preclude a finding of
wilfuiness required 10 find a party in contempr.

Cases that ¢ite this headnote

Contemm
<= Disubedience to Mandate, Order, or Judpnien:

Whether a party’s violation of 1-ial court order
was wilful, as required to find party in comemps,
depends on the circumstances ol the particular
czse and, ultimately, is a facteal gquestion
committed to the sound discretion of the trial
courn.

1 Cases that cite this headnote

w20 The

14

sl

Ie6]

[ER4]

3 Boverarmesm Wixks,

Contempt
Selndennity 10 Paly Injured

When a party violaies 2 trial court urder, cavsing
hatmm to znother paity, coufl may compensale
the injured porty in contemnpt proceeding for
losses sustained as & result of the vielation,
which is usually accomplished by ordeding the
offending party to pay a sum of money 1o the
injured party as special demnges.

| Cases that cite this headnote

Contempt
Findemnity to Pary Injured

Ualike conlempt penaliies, remedial award does
nol require a finding of centempt; rather, in a
contemnpt mroceeding, even 1a the absence of o
finding of contempt, trial court has broad
discretion to make whole any party who has
suffered as a resull of another party's failure 1o
comply with a court order.

2 Cases that che tiis headnote

Contemnpt
=[ndemnity 1o Party Injured

Because trial court’s powet 10 compensate an
injurcd perty by pranting remedial award in
contempt ptoccedings  based on  offending
party's violation of ¢court order does not depend
on the offending pany’s intent, court may order
campensaticn even if the violation was nat
wilful, :

t Cases that cite this headnote

Livgree
C=Ipjunclivn against disposition of propemty
before award

Even in absence of contempt finding, trial count




O'Brien v. O'Brien, 326 Conn. 81 {2017)

1871 A3d 1236
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120

had wuthority 10 compensale ex-wife for any
Insses caused by ex-husband’s sule of siock
during pendency  of  marriage  dizsolutic
proceeding, since sale of stock violated coun's
aulomalic orders prechuding sale, transfer, or
cxchange of property  wilhout  permission;
ex-husband was bound to fallow court’s orders
and  was responsibie  for  conseguences of
violation, and transactions disrupted sias quo
and prevented cavrl fram determining preper
disposition af stock shares ond options. Conn.
PPractice Book § 25-5(k3(1).

Cases that cite this Lendnote

Divaree
=lnjouction against interference will person or
property

Automatic orders are intended 10 keep the
linanciat siruation of the parties wt a sfalus quo
during Lhe pendency of dissolution of marriape
action. Conn. Practice Book § 25-5.

Cascs that ¢ite this keadnote

Divoree
L20ther mavital conduct: misconduct i general

Ordirarily, a party in a dissolution of marnriage
proceeding is not responsible for poar or
shorisighted  business  decisions
marital asseis.

concerning

Casex tmt cile this headnote

Contempl
= Disnbedience to Mandate, Crder, or Judgmen

Even i€ trial counl arder imposes a burden on 2
party, or pasty beticves his actions are olhenwvise
justified, party may not act unilaterally e
conirzvention of the order.
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Cases \hat tite this headnote

Diverce

einjunclion against disposition of pruperty

before award

Teial court did not abuse its discrction by
remedying ex-wife’s luss of her share of marital
estate caused by ex-husband's sale of sweck in
violation of court's oulomatic orders by
adjusting  distributior  of marital  agsels in
ex-wife's faver in  dissolution of wmarriage
procceding; although providing a remedy for a
vislation of a court order was not ane of the
eoumerated factors in stalute governing property
distribution, court had inherent authorily to
order ex-husband 1o issue distinct payment lo
cx-wife Jor any losscs caused by ex-husband's
sale of stock, and court merely cxercised it
cquitable  diseretion 10 combine steps  of
distributing marital assets pursuant 10 statete and
separately ordering ex-hushand to issue payment
to ex-wife. Conm. Gen. Srat. Ann. § 4Gb-XI;
Conn. Pructice Book § 25-5(0)01 )

Cases that ¢ite this headnote

Divorce
w=Injunclion against disposition of propay
before awird

Trial court’s rwmedial award 10 ex-wife in
marriape  dissolution  proceedings based on
ex-husbaid’s sale of stogk, in vielation of
sulumatic orders precioding sale, mwansfer, or
exchange of property wilhout permission, did
not excecd ex-wifc's reasounable share of the
logs, and thus did not mnount 10 ¢ penalty flor
ex-hushand's violation of automalic ordess;
coart determined amount of foss afler trial at
which parlies were each afforded opportunity Lo
present evidence concecring exient of loss, and
ex-wife was awarded no more than the lesscs
fairly mtribuable to hier share of marital estate.
Conn, Practive Book § 25-5(b)(1).
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Cases hat eite this headnote

b Contempt
- Indemnity 1o Party Injered
Cuontempt
o Amounl of fine
Trial court has the cquitablc discretion in
contempt procecdings to choose whether o
provide a remedy in the first plice o parly
mjured by another party’s violation of a coun
ordger and to determine the amount of any
temedinl award in light of the speciiic
tircumstances of the case.
Cascs thal cite 1his headnote

ra Cantempt
<-slndemnity to Party Thjured
Esseatial goal in making a remedial award for
violalion of court erdar in contempt proceedings
is 1o do rough justice, not 10 achicve audiiing
perfeetion, and thas award may be based an
reasonable estimations of the harny caused and
trial court's own superior understanding of the
litigation.
Cases that cite this headacie

15

Contempt
s Amount of fine

IF the court elecis 10 provide a remedial award
for violution of court order in contempt
praceeding, then the vajue of 1he award may nol
exceed the reasonable value of injured party's
losscs,

Cases thae cile this headnote

Py Gl fon
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Contempt
r=Evidence
Contenipt

=210 general; counsed

Trial  cowt's  conclusions  concering  the
approprisle  remedipl award for violalion of
court order in contempt procesding niust be
based on evidence presented Lo the court, court
must therefore allow parties to present evidence
concerning the loss and the proper amount of
compensation, and to cross-uxaming adverse
wilnesses.

Cases that citc this headnote

Contempt

- e BEvidence

As with any other factual determination, wial
counl's findings concerning remedizl aword for
violation of court erder must be supporied by
evidence in contempt procecding,

Cascs that cite this headnnte

Divorce
“=Injunction against disposition of property
belore award

In considering how o minke ex-wife whole Ior
ex-husband's szle of stock in violation of uial
tourt's automatic orders, eourt was jostilied in
looking beyond the wvalue of the stocks and
options on the dale of rnarviags disseiution and,
instead, to the value ex-witt might actually have
received from any stocks and cpricns count
could have distributed 10 her {ollowing remand
for rew rial on finaocis} issues; cour was nat
valuing  marital  property for purposes of
distributing it under  sralutc governing
distribution of property, but rather count was
deterimining proper remcdy for violation of court
order pursuan: 1o ity wherent authority (o
enforec its orders. Conn. Gen. Sl Aosn, §
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helore award

466-81; Conn. Preclice Book § 28-5(L¥1).

Cases thut cite Whis headnote

Divorce
“=Injunction apainst disposition of property
befare award

Trial court's decision, in considering how o
make ex-wife whole for ex-husband's sale of
steck in viclation of court’s avlomatic orciers, 10
assess value of stocks on date of new trial
following remand, rather then on dete of
violations, was nol arbirary or drretional in
marriage dissoluiion proceedings; at time of new
trial, court was nble to delermine with certainty
the precise value of the 1oss to marital csiate
caused by ex-husband’s transuclions, ex-wile
rightfully expestzd thai ex-husband would obey
sutomalic orders and that stocks wauld remain
in marilal estare unti) diswibuted following trial
on renmand, End court's decision essentially
placed ex.wife in the posilion she would have
vccupied at that time had ex-hasband not
violalgd automatic arders. Conn, Gen, Stal. Ann,
§46b-§1; Cenn, Praclice Book § 25-5(b} ).

133

Cases that cite this headnole »l
1

Danages

“=Breach ol contract

Duamnpes

=Madc of estimating damages in general

Plann{f in breach of contract action is ordinariy
entitied to be placed in as good o position as hie
would hawe been in the abscnce of the breach,
and awurd of damages may include last profits.

B4

Cases that cite this headnote

Divorce
s=Injunction against disposition of propery

L RV e

Ex-husband's salt of steek during pendency af
martiage dissolution  procceding was not 2
ransaction made in the usual course of business,
and thus sale of steck did naot fall within
exceplinn to suwlomatic order preciuding sale,
transfer, or cxchange of praperty  withoul
permission; ¢x-husband was an atlomey by
profession, not & stockbroker, and there wus ne
indication that ex-husband had a regutar practice
of buymg and selling stocks. Conn. Praclice
Book § 25-5(h){1).

Cases that cite this headrote

.ludghwul
s-Application of gencral (ules of construetion

When construing a trial court’s memarandum of
doeision, effect raust be given 10 that which is
clearly implicd as well as 10 thal which s
expressed.

Cases that gile 1his headnole

Appeal and Error
t=MNecessity of finding facts

When trial court makes an ultimate tmding of
fact, appetlate court presumes, in the absence of
evidence fo the contrary, that trial coun also
made the subsidiary fiadings necessary (o
support s ultimare finding.

Cases that ¢iie this headnote

Divorce
= hijunction against dispositton of preperty
belore award

Supreme court would adopt neither a bright line
rule that stock sales were wlways made i the
usval ceurse of pusiness, and thus not subject to
automatic orders precluding sale, transfer, or
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exchange ot property withpul permission, nor a
rule presuming ihat stock sales always fal)
withit usual course of business exception 1o

avtomatic orders in marriage dissolution actions; -

automatic orders povemed transaclions of any
propaty and made no exception for wansactions
concerning certein types of asse's, whether a
panticular  type of transaction had been
corducted in the usual course of business
presented a question of fact 1o be detennied by
locking to the circumstances of each case, and
propesed ruies were inconsistent with purpese
of automatic orders
25-5(bX ).

Cases thavcire this headnote

Divorce
= |njunction against disposition of property
before award

Whether a transaciion is conducied in the vsual
courss of business, and thus excepted from
automatic  orders in  marriage  dissolution
proceedings  precluding . sale,  fransfer, ar
exchange of property without permission, docs
not tm solely on the type of assel cr
transzction, but orn whether the transaction at
issue was a continuation of prior atlivities
cerried out by the parties before the dissolution
action was commenced, Conn. Pructice Book §
25-5(bX 1),

Cezses that ¢ite this headnole

Divorce
< lInjunclion againse disposition of property
sefore pward

Evidence suppored trial cawt's finding that
stock options  ex-hushund  seld without
permission from ex-wife or trial court during
pendercy of dissclution of marriage procceding
were narital property subject 1o distribution
between parties, and thus that sale violated
automatic otders precluding sale, transfer, or
exchange  of roperty  without  permission;

WIERTLAVY 3 PGTE s

Conn. Practice Book § -

137

1281

2

although cvidence showed optivis fiad not
vesied - at time. of original trial, evidence
demonstrated that cpiions were awzarded prior ta
dissolution, and ex-hushund 1estified  tha
options were compensation for pest services.
Conn, Gen. Stal. Ann. § 46b-81; Conn. Praclice
Book § 25-5(b)1).

Cuses that ciwe this headnote

Divarce
~Employment bencfits in general

Unvested  slock cptions may be considered
marital property  subject 1o distribution in
imarriage  dissolution procecdings i they are
eamed during the nrarviage. Conn. Gen. St
Ann, §46b-81,

Cascs that cite this headuete

Liviree
=Employment benclits in geoerzl

If unvested stock eptions are awarded as
compensation for services perfornied during the
maiyiage, unvested options may properly be
considered  marital  property  subjeet  to
distributign, even il they will nol vest enul after
the marriage is dissolved. Conn. Gen. Stat. Ann.
§460L-B1,

Cases that cite this headnote

Divorce
s=Employment benefits in pencral

Il unvesied optious are awarded for Fature
services tw be perfoimed after  marriape
dissolution, then they are not considered marital
property subject to distribution. Conn. Gen. Stat.
Aan, § 45b-R1.
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Cases that cite this headnote

Divoree

LM earing

Divorce

=Lisposition of Property

Determining when stock options were erined,
and whether they are for predisselwion or
pusidissoiution services, poses @ qusstion of facl
for the trial ecoumn when detennining whether
cptions  are anarital  property  subject 1o
distribution in mamiuge dissolution proceedings,
and appeltate court must accept the fHuding
unless it is clearly emroneous. Conn. Gen, Stat
Ann. § 46b-81

Cases that gite this headnote

LEvidence
2= Credibidity of wilnesses in general

As Inc findey of fact, (rial court 15 free to crodit
ail or any portion of plaintiffs tesuimony,

Cases that cHe this headnote

Divorce
=Double-counting, *double-dipping.' duai use

Trial court’s award of retroactive alimony to
cx-wife in marriage dissolution proceeding did
nol constitute impermissible double dipping in
marriage dissolution proccedings, even if award
required ex-husband to pay arvearage out of his
shece of marital assets distribtitcd by caurt; wial
court " was free 1o consider muarital asscls
distributed 1o party paying alinony as a
potential source of alimony payments, and w:scls
ex-husband might have ased 1o pay alimony
awird were all swarded to hin, not to ex-wife.
Conn. Gen. Stat. Ann. §§ 46b-81, 465-82,

SO LS Ciowaramssl ok
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Cases hat cite 1S beadnate

Divarve
i~Double-counting, ‘double-dipping,* dual use

Trial  court’s  alimony  award  canstites
impermissible double dipping only if count
considers, as a source of the alimory payiments,
asyels disiributed to the perty receiving the
alimony in mariage disselution proceedings.
Coun. Gen, StaL. Ann. $& 46b-B 1, 46b-82.

" Cases that cite this headnote

Divorce
L=Particular applications of multiple factors

Lven if alimony fogether with  property
distribmion meant that trial court cffectively
awarded 78% of inzrital estate g ex-wife and
22% to cx-husband o mamiage  dissolution
action, trial covrt did nol sbuse its discretion in
making award; distribution ralio ¢f 7% to 22%
was not excessive on ity lace, nward rellecled
that ex-hushond had an earnings potential of at
Jeast eight times that of ex-wife, and significant
part component ¢f ex-wife's distribution wag
remedial award for ex-husband's violations of
automatic orders. Conn. Gen. Stat.” Ann. §
46b-81; Conn, Pructice Book § 25-5(b){1).

Cases that cite this headnote

Divoree
=Power und authority of conre
Divoree
w=Discreticn of court in gengral

Tria? courts are endowed with broad discretion
to distribute properly in connection with a
digsoluticn of marringe and are cimpowered to
deal broadly with preperty and is equilable
division incideal to dissolution proceedings.
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Conn. Gen. Stat. Ann. § 46b-81.

Cuses thal ¢ite thix headnole

14 Divarce

=Vacrers and considerations in general
Divorce
A= Verdiet, Firdings, or Determination

Aldthough trial court need not pive each factor
under statute governing disinbution of marital
property equal weight when making distribution
decision, reuile  statwtory  crilerin that i
considered in making its decision, or make
cxpress findings as to each statutory factor, o
must 1ake each inlo account when distributing
marital  property  in marriage  dissolubion
proceedings. Cenn. Gen. Stal. &nn. § 46b-81(c).

t Cuses that cite ths headnote

147 Divoree

s=Presuwimpliony
Dwvarce
<= Discreticn of coun

Iudicial review of o trial court’s exercise of its
broad disercliorn in domestic relations exses i3
limited 10 the gucstions of whether trial coun
comectly applied the law and could reasonably
fave concluded as it did; in muking those
determinations, appellate court allows overy
retsonable  presumption  in favor  of  the
correciness of trixl cowt's action,

Cases that cile this headnpte

A -
(44 Divorge

= [risposition o/ Property

Generally, appeiate court will not overturn irial
court’s division of martilal property wnless 1ial
cour: misapplies, overtooks, or gives a wrang or
improper effect to any test or consideration that
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it was its duty 10 regard. Conn. Gen. Stat. Ann. §
46b-¥1.

Cases 1Tt cite Lhis headnote

Attorneys und Liw Firms

%1242 Daniel 1. Krisch, will whom was Aidan R.
Welsh, for the appellant (defondant),

Duniel ). Klaw, for the appetlee {plainti{f).

Rogers, C.1., and Palner, McDonald, Espinesa, Robinson
and Vertefeville, Js.

Opinion

PALMER, 1.

*+84 In this cerlificd appeal arising Tom a mariinl
cissolution ection, we must determine whather a trial
court properly may consider a party's violution of 4 ceurt
order when distributing mavital property, even if the tiai
court finds that the viclation is nol contemptucus. The
plaintiff, Michaei ), @'Brica, filed this action o dissolve
his marriage (o the defendant, Kathicen E. O'Brien.
During the pendency of the action, the plaintT sold
shares of stock apd cxeicised cetain stock options
wilhout st recejving permission  from  either the
delendant or the trial court, as required by Practice Baok
§ 25-5," which alsp provides that a party *83 wheo fails (o
obey the orders zutomatically entered thercunder may be
held in contempt of court, The feial court found thatl the
rlaintiff’s transactions vielaled those orders but did not
liold the plaintiff in contempt because the cowrt concluded
the violatiens were not wilful, Nevertheless, because lhe
iransactions bad caused 2 signifieant loss to the nmrite!
¢state, the court considered that loss when it distributed
the marital preperty belween the parics, ‘awurdlng, a
greater than even distribution 10 the defendant. On appeal,
the Appeilale Count concluded that, in the absence of a
finding of contempy, the triat court lacked the authority io
afford the defendant a remedy for she plaintiff's viclation
of the autematic orders. Scc Q'Brict v. O'Bricn, 161
Cann.App. 575, 591, 128 A.2d 595 (2015). We therealler
granted the defendant’s petition for cenification ta appezl,
limited to the following issue: “Did the Appeliate Coun
correctly detennine that the iz} court abused its
discretion when it considered the plaintifl"s purported “86
violations of the automatic orders in its decision dividing
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marital pssets {even though the court did not hold 1he
plaintifl in comempt of court for thase violalions)>”
**1244 Q'8Bricn v. O'8rien, 320 Conn. 916, 13) A3d
751 {2016). We apree with the defendant that the trial
coust properly excrcised its discretion in considering the
piaintifTs violations of the actomatic orders in its division
of the marital assels, and, therefore, we reverse the
Judgment of the Appeliate Court.

The Appellate Court’s opinion and the record conlain the
foltowing undisputed facts and procedural history relevan:
lo this appeal, The pariies were married in 1985 and had
three children {ogether, all of whom were under the age of
cightecn whern the trial courl rendered the dissohution
judgment. See Q' Brient v. @ Hrien, supra, 161 ConnAp).
at 578, 128 A.Jd 595, The parties are vach well educaled
ang have had lucrative carcers. See id. The plaintiff holds
a law degree and is cmployed as scnior vige president,
general counse!, and secretzry of Omncom Group, Inc.
{Omnicom}. 14, His basc salery is $700.000 per year, and
his compensation has also included 2 cash bonus of
varying amounts and noncosh compessation, usuaily in
the form of stock or stock aptions. Id, In the years leading
up te the dissolution, ‘he plaintifi's annual cash
compensation averaped ai least $1.2 miltion, along with
additional noncash compensaiion. Sec id. The defendant
holds a cailege degree and was previcusly employed as a
managing directar for Credit Suisse, carning maore than §1
nillicn annuaily. 1d. She Jefl her employment in 2003 to
devote her time 1o raising the parties® children. Id. The
defendan: later perticipated in a2 “relurnship” program
with JP Morgan Chase, eaming about 5143000 annually,
Id -

At the lime of the dissclution action, the partics' asscis
consisted principally of numerous bank and investmen:
accounts, their principal residence in the lowa of
Greenwich, a second home, and personal -propenty. *87
The plaintiff also hield vested shares of Omnicom stock
and unvested Crianitom stock options.

The plamtilf filed the present action in 2008, alleging 1hat
the merviage had imetrievably broken down. See id., al
579, 128 A3d 595 ant 5.3, Me sought a judgment
dissolving the marriage, an equitable division of the
marital esiate, and orders regarding child custody and
support,

Anzched o the plaintiff’s compluing was a copy of the
autematic orders required by Practics Book § 25-5 (d). In
accordance with the requirement of § 25-5 {b) (1), that
aitechment included the admoniling thal the parties were
not permitted 1o “scil, transfer, exchanpe, assign, remaove,
or in any way dispote of ... 2oy property” while the

dissoivtion action was pending wilhout the prior consent
of the other party or the courl.

The triel cournt rendered judpment dissolving the parjes’
mnardape in September, 2009. The court also enlered
custody orders regarding the minor ¢hildren and financial
orders distributing the masital property hetween the
parties. In its {inancial orders, {he wial courr effecrively
awarded §5 percent of the marital assets 1o the defendant
and 45 percent 1o the plaintiff. Q'Brien v. G'Bricn, supra,
i6) Conn.App. 21 580, 128 A.3d 595. These marital agsets
included all of the plaintift’s vested and unvested
Omnicom stock shares and options. Se¢ 14, a1 580 na4,
128 A.3d 595. The trial court also ordered the plaintiff to
pey unallocated alimony and child suppart o the
defendant. See O'Brien v. ('Arien, 133 Conn.App. 544,
545-46, 53 A.3d 1039 (2012}, cart. denicz, 308 Conn.
237,938, 66 A.3d 500 42013).

The plaintiff appealed from the trial court's financial
orders, challenging, inter alia, its unallocated zlimony and
child support award. {d., zi 545, 53 A3d 1039 The
Appeliate Coun agreed  with  the plaintiff's claim
concerning the alimony and child ** 1245 support award
and reversed the tria! court’s judgment as to its financia!
orders, but did not disturk *BE he decree dissalving the
marriage, See id., ar 546, 557, 33 ASd 1039, The
Appellate Court remanded the casc to the trial court for a
rew trial pn all financial issues Td, a1 557, 53 A3d 1019,
The parics du not dispute that the appeal stayed the izl
court's financial orders and that the owomatic orders
remzined in effect during the pendency of the appeal

Wiijie the dissclution action or the appeal from the
judgment of dissolution was pending—and while the
autoimalic orders thus remained in effect—the plainlif?
exccuted timee stocis transactions that are the subject of
the present appeal. See ('Briea v. O'Bricn, supra, 16!
Conn.App. a1 57U, 581, {28 A 34 525. The plaintiff made
the {irst transaction in February, 2009, one year afier
filing the dissolution action but before the dissolution
decree entered in Septamber, 2009, See id, at 579, {28
A 3d 395, In the first ransaction, the plainiff sold all of
his 28,127 vesied Omnicom shares. 1d. He did so without
firs: sceking the consent of the defendant or the approval
of the trial count. 19, According 1o the pleintiff, he was
concerned abeut volalility in 1he stock 1narket following a
mackel decling in 2008 and thought thal preserving the
carrent value of the shares through a sale was in the
parties’ best, immediate imerest. See id. The plaintif!
placed the proceeds from the sale into a bark accuunt and
disclosed the sale to the defendant approximeiely two
months fater when he submitted a2n updated financial
affidavit,
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The plaintifl executed the second and third 1ransaciions in

2010 and 2012, respectively, afier the original trial and
while the first appeal was pending. See id, at 581, 128
A.3d 595, In these two transoctions, the plaintiff exercised
2 total of 75000 Omnicam stock options that he had
reccived us part of his noncash compensation while the
dissotution action was stiil pending and before the trial
court 1endered judgment dissolving the mamriage. [d. The
options hzd vested after the trial court’s dissolution *89
Jjudpment was rendered bul before the Appeliate Count
reversed the trial court’s financial a:rders. Sce id., @l
38)-82, 128 A.3d 595. He exercised 22,500 options in the
first transection and 32,50G options in the second
rransaction.  Cach time, the plaintiff  immedisiely
converted the options tu cash and retained the cash
procecds in 2 bank account. As with his earlier stock sale,
the plaintifl did not seek consent from the defendont or
approvel fiom any judicial authority before exercising the
options, id.

On remand, the defendant filed a motion for comemp:
with respeet to the plaintif{’s transactious. 1d., al 582, 128
A3d 595, The defendant asseried that the plaintiff's
transselions viplated the aulomatic orders because he had
sold, exchanped or disposed of property without prior
permission, 2s required by Practice Boole § 25-5 (&) (1)
See id. In her motion, the defendant requested that the
court find the plaiatiff in contempt, order the plaintiff w
pay legal fees und costs in connestion with the contempt
inaiion, and award any other relicf thal the courl decmed
appropriate. Id.

At the remand fria! in Felwoary, 2014, the defendan:
presenied zxpert testimony to cstablish tiie coonomic lcss
resulting from thie plainiff®s transaclions See ic. The
defendant’s expert testified that the stock shares and
aptions were warth approximately $2.5 million at the time
the plaintiff sold and excreised them, respectively. The
expert further iestified thar, if the plaintifT had not sold or
exercised the shares 2nd options but instead had retaines
Ihem, they would have had a value, 25 of the daie of the
revvial, of about $6 =*1246 million. Sec id. Thus,
according t¢ the defondant's exper, the plainttrs
decision to scll the shares of stock and exercise his stock
aptions had caused a net Loss 1o the marital estate of abou!
£3.5 million 1d,

For hig pare, the plaintiff admitted that ke had not sougnt
permission 1o enpage in the 1rensaclions. He *40
nevenheless testified thal he had consulted with altcmeys
concerning the tansactions before executing them and
that he did not belicve that he otherwise needed
permission 15 execute the transactions The plaintiff

further testified thet he thought converting live shares to
cash would best preserve their vatue in the face of
ongoing marke: vatatility, {d,, a1 §79, 128 A.3d 595.

Afer trial following the remand, the trial court isstied a
memorandum ¢ decision and new financial orders. The
court first explained that, in crafing its financial orders, it
had considered the testimuny and cxhidbits presented,
along with the requued statutory criteria, set Jorth in
Geaeral Statates § 46b-81,7 poverning the 1rial court’s
distribution of marital property. The court then wened (o
its findings of fact. Afier setting forth the history of the
parties’ marriage and careers, the court cetermined that
the plaintiff's caming capacity exceeded the defendant’s,
finding Ihat the plaintiff bad carned at least §1.2 million
annually in the years lending up te the dissolution,
compared 10 §143,000 that the defendant eained annually.
With respect ka the mariial assets, the court explained that
it bad valued then as of the original date of disscletion,
Id., at 583, 123 A.3d 595. The pattics hac apreed 10 the
value of most of the marital assels in a pretrial stipolation,
which the count incorporated by reference. Id.

*91 With respect 10 the transaciions, the trial court found
that the plaintiff had sold 28,127 shares of Omnicam
stock end exercised 75,000 Omnicom stock options while
the auipmatic arders were in effect and without the
cefendant’s consent or the courl’s permission. id., at 579,
81, 128 A3d 5395, Althoupgh concluding thal the
plaintiff’s transactions "did in fact viclate the avlomatic
orders,” the count did not hoid the pipintiff in contempt
because it [ound that the plainuff had soughit the advice of
counsel concerning the transactions, and, consequently,
his violationi werc nol wilful, Nevenhcless, the count
explained that the transactions caused “2 significant loss
16 the marital £s1a12" and thal the court kad “taken into
gecount these (ransactions in making [its  financial]
awards.”

The trial court ther wrned (o propermy distribution. The
assels in the macitar estate had a value of approximately
$6.5 million.’ The wial court awarded the defendam
**1247 the principal residence and permitied her to kzep
a pension from Credit Suisse, as well as portions of the
parties’ bank aad retirement accounts, among other assels.
The total value of the award to the deftndant was
approximately $4.4 million. The trial court awarded the
plaintiff portions of the paities’ bank ard retircment
accounts, antong other assets. The totai value of the award
lo he plziniff was approximately $2.t  miltion.
According 10 the plaintfTs  accounting, the award
amounted to o 68 percent distribution of the marial estate
to the defendami and a 32 percent distribution 1o the
plaintiff. The tria} conrt also ordured the plaimiff to pay

VARSTLAY ool

L o

S Gginal VS D over g ] Wik, T



C'Brien v. O'Brien, 3126 Conn. 81 (2017)
WiyAa s 0 T 7

the defendant child support and alimony for a *32 period
of twenty-one years, with a reduction i the amount ¢f
alimony every seven years.'

Aftce the trial court issued its new financial orders, the
plaintiff filed a matien for amiculation, asking 1he cotid 10
explain the effect of the plaintiff's transactions on the
court’s property distribution and how the 1rizl court had
valued the loss that the wransactions caused to the marital
estate. In an articulation, the trial court explained that
“financial orders in dissolution proceedings often have
been described as a mosaic, in which all of the various
financial compenents are carefully interwoven with cne
another. ... Therefore, it is impossible to say, with great
specifieily, exactly how the court 'tock intn actount’ the
[sale] of the shares and the exercise of the siock options
by the plainliff, However, these transactions by the
plaint{l were wwken inte account when the defendant was
ewarded the family home and her penston frem Credit
Suisse, as wel! as the equitable division of all of the other
2ssets of the parties.” {Citation omitted.) As for 1he loss 10
the estate, the trial court explzined that it had credited the
teslimony of the defendant's expert. The courl thus
determined that, if the plaintiff had net sold the shares and
exercised the stock options when he did buy, insiead, kad
retained thewn as contemplatsd by the mutomatic orders,
they weuld have been worth zbout $3.5 million more al
the time of the trial following remand when compared 1o
their value af the time that the plaintiff actually seld or
exergised them,

The plaintff appualed te rthe Appellate Court, which
reversed the trial court’s financial orders. Sex *93
('Brien v, Q'Brien, supra, 161 Conn App. at 577, 593,
128 A.3d 593, Amonp other elaims, the plawmtiff asseried
that the trial court improperly hac considersd the
trapsactions whea fashioning ity orders. Sce id, w
SB7-88, 128 A.3d 595. The plaintifl argued that, cven il
his actions technically violated the aulometic **1248
orders, the [rial court improperly held his actions against
him when distributing the property because he had not
been  fourd in conternnt and  did  nat  othorwise
intentionally dissipate the assels or cause any lepally
cognizable harm. See id., &1 58889, 128 A 34 995,

The Appetlate Court agreed with the plaintiff, concluding
that the plaintiff's vielations of the 2utomatic orders could
be considered by the court only ifthey rosa to the level of
contempt or a dissipation of aritz! assets, 1d., at 589, 128
A2 595, The court explained thar, “even if the plaintidf
technically viclated the automatic orders when he sald
stock and exercised optians during the perdency of the
dissolution action without permission the resuliing
sanction hmposed on the praintiff by the coun—namely,

some uaspecified teduction in the plaimiff’s share of the
maritg) cstate—was niot legally justified and, thus, an
wbuse of discretion. First, the court expressly found that
the plaintiff's actions were rot contumacious, and, thus,
we conclude that it lacked any atihority to pumish the
plalnliff pursuant to its civil contempt powers. Second,
although in exercising its stawtory awthority under §
46b-31, the court certainly could take intg account, when
dividing the paniss’ assets, whether a party had engaged
in 2 dissipation of these assets, there is aothing w the
present record that weuld suppurt a finding that the
plintifTintended 10 hide or lo dissipate assets, nor did the
court make such a finding ™ (Foolnate omitted ) 1d.

Congerning  the 1riel cowrt’s contempt powers, tae
Appellate Court  fuither  explained that  “[j]udicial
szictions in civil contempt procecdings may, in a proper
case, be employed for either or both of two purposes: to
*94 cooree the defendant inte cempliance with the court's -
crder, and o compensate the complainent far losses
sustained. ... {if] compensation is intended, a fine is
impuesed, payable to the complainany.” {latema! quotation
marks omitted.) 1., at 590, iZ8 A.3d 395 Because,
however, the trial court had not found the plaintiff in
contempt, the Appellate Count concluded thal the trial
tourt had “lost s authority pursuant 10 ils contempt
powsrs to 1ake dny remedial action against the plaintiff
simply because, with the luxury of hindsight, those
tansactions had proven unprofiteble or even unwise, In
other words, i’ the court had found the plaiatiff in
cenlempt of the autematic orders, that conclusion might
have justified its further consideration of the effect those
violations had on e assets available for distribution. In
such circumstances, the court could have taken remedial
zetion, perhaps reducing the plaintiffs distribution in an
emount  necessary. 1o comipenszgte  the  defendazm
Nevertheless, having effectively denicd the defendant's
motion for contetngt, the court was required to dispose of
the marial 2sseis in accordance with its authorty under §
A6b-8 1, which did not include the power to punish iz the
absence of dissipation.” Id., at 351, 128 A.3d 595.

With respeet ¢ the frial court’s zuthority to consider
dJissipation under § 46b-81, the Appcllate Court noted
that the trial court had not made a {inding of dissipation,
and that such a finding would be unwarranted in the
present case because, 25 this cournt explained in Gershman
v. Gershman, 286 Conn. 341, 348, 15}, 943 A2d (091
(2008), “[ploor invesument decisions, without more,
generatly do rot give rise o a finding of dissipation. ...
{AJL a minimum, dissipation in the marial dissolution
context requires finencial misconduct inveiving marital
2ssets, such as intentional waste or a selfish financial
impropriety, coupled with = purpese unreloted (o the
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marriage.” (Ciation omitted; intermal *95  quotation
marks omittedy O'Brien . O'Bricn, cupra, 16
Conn App. &t 532, 128 A.3d 593

Because the nial court had not found contempt of
dissipation, the Appeliate Coutt concluded thart the iral
court did nor bave the wuthority Le compensate the
delendant for the plainliff's transactions, even though
those transactions had vielated the automatic orders. I,
at $93, 128 A3d 595, Tne Appellae Court reversed the
rial court’s judgment with respect to its financial erders
and ramanded the case for a new hearing on all finencial
matters, Id.

“*1249 We then granted the defendant’s petition for
certification to deeide  whether the Appellate Coun
correctly concluded that the irial eount should not have
considered the plaintiff's violations of the automatic
orders in its division of the marital ussets because the
cout had not held the plainuff in contempt for thosc
violations. ©*8rien v. O 8ricn, supra, 320 Cona. a1 916,
131 A3d 751 We answer the certified question in the
negative, The plaintiff alse has rajsed threc altemative
grounds for affirming the Appellate Cowt's judgment, ail
of which we. reject.

[

We begin with the certifizd question. The defendant
cluims that the Appellate Court incorrectly concluded that
the trial coun lacked the authochty to aford her 4 renedy
for the plaintiffs violations of the automatic orders in the
absence of a contempt finding. In support of 1his claim,
the defendait contends that. the trial cowt has 1he powser
to consider the plaintiffs actions under § 46b-31, which
poverns o rial court's distribution of maritzl assets i 2
dissolution proceeding and empowers the trial court 10
divide  marital  assets  bgiween  the  parties  upon
caonsideration of “the contribution of each of the parties in
the acquitition, preservarion ar appreciaiion in value of”
the marital assets. (Emphasis added.) Gereral Statutes §
46b-81 {c). The defendant *96 furher contends that the
platatif’s unilateral decision to swap a subsiantial eyuily
stake—along with its potential for increase in value and
dividends—for an assct like <ash is the antithesis of
preservation  and  appreciation, and thus may be
considered by a court when it divides property uncer the
slatlute,

We apree with the defendant that the wial court had the
suthorily (o consider the plaintiffs transactions when
distributing the marital praperty, but for reasons different
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from those advanced by the defendant. Applying plenary
review to this question of law; sce, e, Maiwe v.
Maturn, 296 Conn. 80, 88, 955 A2d | (2010); we
conclude in part 1 A of this opinion that 3 tisi courl
pussesses ipherent authority to make a paty whole for
harm caused by a viatation of & court order, even when
the trial court does uot find the coffending party in
corlempt. In part | B of this opinion, we conclude that the
trisd court properly exercised that avthority in the present
case’

A

PEPY Y has opg Leen setthed that 2 wial court has the
authority 1o enforge its own orders. This authorily arises
roin the common lzw and is inherent in the coun’s
function as a wribunal with the power 16 decide disputes.
Pepy v. New Haven Federation of Teauhzie, 186 Conn,
725, 737-38. 444 A 2d 194 (1982). The court's
enforcement power is necessary to “preserve It dignity
*97 and 1o protect its proceedings.” {Internal quoralion
marks omitted.) Aliviare fns. Co. v Motiolese, 261 Conn.
521, 530, 803 A.2d 111 (2002); see also Afiddiebrook v.
State, 43 Conn. 257, 268 {1876) ("]a) court of justice
must of ngcessity have **1250 the power fo preserve its
own dignity and profect itsell). A party 10 a coun
proceeding must obey the court's urders unless and until
they ere inadificd or rescinded, and may not cngage in
“sclihelp™” by disobeying a cdurt order 1o achieve the
party’s desired cnd. (Internal quotation marks cmitied.)
Sublushy v. Sobloske, 258 Conn. 713, T19-20, 784 A2d
890 (2001); see also Tyler v, [lamersiey, 44 Comn, 393,
472 (1877 ("|e]very court must of necessily possess the
power o enforce obedience 1o its tawful orders™); Rocque
Y. Design Land  Oevelopers of Milford, Jne, 82
Conn.App. 361, 366, 844 A2d 882 {2004) (“[1]he
pterests of orderly govermment demand that respect and
compliance be given 1o orders issued by courts possessed
of jurisdiction of pecsons and subject matler”™ [internal
grotation imarks omitted] ), quoting Unailed Siates v,
Urited Mine Workers of America, 330 U.S. 258, 303, 67
S.C1. 672,91 L.Ed. 882 (1947).

HESESEOL BT count hias en array of teols available to
il to enforce its orders, the most prominent being its
cantenpl power,” Qur 12w recognizes two broad types of
contempt: criminal ard civil. See, ¢.g., Delartinn v.
Mamoe Litde Leagace, {nc, 192 Conn, 271,278,471 A 2d
638 (1984). The two are distinguished by the type of
penalty imposed, See, eg. 88 ln re JSeffrey € 261
Conn. 189, 197-98, 802 A.2d 772 (2002); McTigue v.
New London Education Agen., 164 Conn. 348, 352-53,
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321 A2d 457 (1973) A finding of criminal contcmpt
permits the irial court 10 punish the vielating party,
ustally by imposing an uncanditional fine or & fixed term
of imprisonnient. See, ¢.g., General Statutes § 51-33a
Criminal contempt penalties are punitive in naturs and
employed against completed actions thav defy “the digaily
and authority of the count™ {Integnal guotation tarks
oritted.) n re Seffrey C., supra, at 197, 802 A2¢ 772
Civil coatempt, by contrast, is hol punitive in nalere but
intended o coerce future compliance with a coun order,
and “the contemner should be able to obtain release from
the sanclion imposed by the court by comphiance with the
judigial decree.” Conmoliv v. Cannally, 191 Conn, 463,
482, 464 A2 837 (1983). A civil conternpt finding thus
permits the courl lo coerce compliance by imposing 2
conditional penalty, ofien in the form of 2 fine or period
of imprisonment, 1o be {ificd if the noncompliant party
chooses to ohey the court. Sce id.

AL T ML IT impose comtempt ponaltics, wiether
criminal or civil, the {rial cowt must muke 2 coulempt
finding, and this requires the courl 1w find that the
offerding parly wilfully violated the court's order; failure
ta comply with an order, alone, will not support 4 linding
of coatempl. See, e.g., Marshafl v. Marshalf. 15]
Conn.App. G638, 650, 97 AJ3d | {20%4). Rather, e
constitute contempt, a party’s copduct must be wilful.”
Eldridge v. Gildridge, 244 Conn. 523, 529, 710 A.2d 757
(19928). "A good fzith dispute or legitimac
misundecstanding™ about the mandates of an crder may
well preciude a finding of wilfulness. (Internal quotation
marks omitted.) Sablasky v. Soblosky, supra, 258 Conn. at
718,784 A2d 890. Whether a party’s viclation was wilful
depends on the circumstances of the perticular case z2ad,
*+1251 ultimately, is a factoal question commitied to the
sound discretion of the trial court 1d. Without a finding of
witfulness, a *59 trizl court cannot find cantempt and, it
follows, cannot Iinpose conrempt penaluies.

IBy¢ 2 trial court in a contempt proceeding may do more
than impose penaliies on the offending party; it alzo may
remedy any hann 1o others caused by a pany’s vielaiion
of a couwnt order. When a1 pary violaes a court oprder,
causing hanm (o another party, the court may “compensate
the complainant Tor losscs sustained” us u yesult of the
viglation. (Internat quetation marks omitted) DeAlartino
v. Morroe Litile League, Inc., supra, 292 Conn. at 278,
471 AZd 638 A court usually accomplishes this by
ardering the offending party 1o pay a sum of money to the
injured party as “special danages ...." (Internal quotation
marks omined.) ld.. at 279471 A.2d 63§

M nlike contempl peralties, a remedial award does
not require a finding of contempt. Rather, “(ijr &
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contempl proceeding, even in the absence cf a finding, of
contempt, a trial court has broud discretion 1o make whole
any pacy who has suffered as a result of anather party’s
failure 1o comply with a court arder.” (Emphasis omined;
irternal quetatien marks omitted.) Clemenr v. Cleneni, 34
Conr. App. 641, 647, 643 A 24 §74 (1994); scc also Brody
v, drody, 133 Conn.App. 625, 636, 103 Add 931, cen.
dented, 31% Conn. 913, 105 A3d 901 (2014); Nelson v,
Nelson, 13 Cona App. 355, 167, 536 A.2d 985 (1988)
Because the trial cowt’'s power to compensate does nos
depend on the offending party’s inteni, the court may
order compensation even if the vielation was not wilful.
Sce, e.g., Clement v. Cleareni, supra, a1 64647, 643 A28
§74: cf. DeMuorting v, Monroe Litde League, Inc, supra,
192 Conn. at 279, 471 A.2d 633 {[s]ince the purpost is
remedial, 5t matters not with what ntent the {offending
party] did the prohibied act” [internal quotation marks
emittedi ).

Following this principle, the Appellate Court has upheld
compensatary awards imposed in contempt procecdings
*100 gven when the trial court did not make a contempt
finding. For example, in Clement v. Clement, supra, 34
ConnApp. at 641, 643 A.2d 874, one party failed to make
peymends on a home morlpage loan, in viowtion of a
court order, which led to a {oreclosure and a loss of equity
in lhe home, See id., at 643-44, 643 A.2d 874 and a.2.
The trial court ultimately vacated an carlier conieinpt
finding bur rnevertheless  declined o vacate 2
compensatery award equal 10 the lost equity. 1d., a1 646,
543 A2d 874, The Appellale Court aflfirmed, cxplaining
that a trial court “has broad discration 10 make whole any
party who has suffered as a tesult of another parmy's
faiiure to comply with {a} court order” and may do so
“even in' the absence of a finding of contempt ..."
{Emphasis emined; internal quatation marks omiied.) ld..
et 6§47, 643 A 24 R7dUAnd in Meluire v. MeGuire, 102
Conn.App. 79, 81, 924 Ald 886 (2007}, 2 court order
required the parties 10 a dissolution procecding to seil
their marital home. When one party delayed the closing
daie, cansing a contract for sale to fall through, the trial
count did not find contenpt but nevertheless crdered the
delaying party to pay the other party compensation for the
slay. Sce id., at 8182, 924 A.Zd 886, On appeal, the
Appellate Court, consistent  with prior  precedent,
concluded that & trie! court need not find contempt before
compensating & party harmed by the violation of @ count
ordes, Id,, #1 88-89, 924 A.2d §86.

We cited this principte with approval in Avaioaday
Conmnunities, fnc. v Plan & Zoning Comunission, 269
Conn, 232, 243, 796 A.2d 1164 {2002}, and again in
“*1252 New Hariford v, Connecticut Resources Recovery'
Autharity, 291 Conn. 435 501 n.20, 970 A 2d 570 (2009).
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It dualonBap Communiies, Ine., {er instance, we

cxplained that, “{i]t would defy common sense io

conctude that, merely because a party’s violation of a
courl grder was not wilful, the trizl coun is deprived of it
aurhority te enforce the erder.” Avalon oy Comatnitles.
Inc. v, Plan & Zoning Commission, supra, at 24{-42 796
AZd 1164,

17 w101 The Appellate Court's reasaning and result in the
present case ave incensistent with these decisions, The
Appeliate Court recognized thal o court might compensate
a party harmed by a viclation of a court order, incleding
hy reducing the party’s share of the marital assets, but
only if the court found the offending parly in contemipt.
See O'Brien v. O'Bricy, supra, 165 Conn. App. ar 581,
128 A3d SY5. According o the Appellate Cowit,
“[W]aving deierinined that the plaintiTs irnnsactions were
not contumaciows .. the [trial] court lost its autheory
pursuunt Lo its contempl powers fo tike any remedial
action against the plaintiff and in favor of the defendunt.
Id. [n light of the decisions from this court and the
Appellate Court holding to the contrary, the Appeliate
Court's conciusion in the present ¢ase cannot stand.
Parties subject to a court order are bourd to follow it and
reasonably may Tely on an expectaticn (hat ather partics
will alsc obey the order. Ierespective of whether 2
violation is willul, the pany violeling a court order
properly may he held responsible for the consequences of
the violalion. To hold athowise would shift the cest of
the violation to the innocent pary.

¥hwe therefore conclude that, alihough the trial court
could not punish the phintifl’ because it kad wot found
him in conlempt, (he cowt nevestheiess properly

determined that it could compensate the defendant for an
. p

losses caused by the plaintif{f's violations of the automatic
orders. The plaintiff's transactions—in which he sold arnd
exchanged stock shares and oplions for cash—plainly
viclated the sulomatic orders, which expressly provide
that, while the disselution proceedings are pending, no
party shail “'sell, transfer. {or] cxchange” any property
withoul permission from the other pady or the court
Practice Book § 25-5 (b) (1). The automatlic vrders are
intended to “'keep the financial situation of (e partics at a
s'atus quo during the pendency of the dissolwlien aciion.™
*102 Fewri v, Powell=Fervi, 317 Conn, 223, 232, 116
A.3d 297 (2015). Allowing partics to scll, exchange, or
dispose of assets while o dissolution action is peading,
end swithout permission of the other party or the cour,
would frusirale the trial court’s ability to delenmine which
of the parties' property constituted marita! property and o
distribute the marital assets fairly betweor the paries. Ir
the present case, the plaintiff's transactions, wmade without
proper pernussion, discupted the siatus quo and preventzd

Jioavy

thz tia) court fram delermining the praper disposition of
the stock shares and options, in violation of the autamatic
urders.

1 MEyen iF the plaintitf did not intend to viokle the
court’s order, if his urilateral decision (o sell the shares
and exercise the options caused o loss (o the marial
estete—and in wrn to ihe defendunt—then the trial coun
was justified in determining that the plaintifl should bear
the Josses. To be sure, the plaintiff mzay not have
appreciated the exient of the harm his transactions might
couse in the future. And, ocdinenly, a party in a
dissolution proceeding is not responsidle for poor or
shortsiphted business decisions concerning marilal assets.
See Gershman v. Gershmun, supra, 286 Conn. at 346-47,
943 A2d 1091, But, in the preseit case, (ke plaintifl’s
transaciions were nol just ** 1253 questionable investment
decisions; they alsn viclated a court order. Even if the
court order impases a burden on a party, or the parly
believes his actions are otherwise justified, the party may
rot act unilateraily in contravention of \he order. See, e.g.,
Sablosky v, Sablosky, supra, 258 Conn. al 719-20, 754
A2¢ 89D, Moreover, if the plainti(fin the preseat case did
not wish to bear sole responsibility for the potential risks
of his actions, he shouw'd not have cngaged in selC-help by
selling the stacks and exercising the optians without fiest
consulting the defendant or the cowt. Breause the
defzndant had no say in the transactions thet the plaintif{
cxecuted, the trial court acted within its discretion *103
when ki determined that the plainlifT had violated the
automatic orders and that he sheuld beor any losses
caused by his ections.

“hate also conclude that the trial cowt acted propedy w
remedving the defendant’s loss of her share of the macial
sstate by adjusiing in her favor the distribution of the
marital assets. Even though the trial court’s property
distribution is governed by § <Gb-81, and providing a
remedy for a violation of a courl urder is rotl one of the
enwmeraled statutory factors, the drial court nevertheless
had the discretion 1o remedy e plaintiffs violations of 2
court arder through its distciibution of the pirties” marita!
propaily, See Rubinson v. Robiasen, 187 Coan. 70,
71-72, 444 A2d 234 (1982} {“Although created by
statute, a dissolution action is essentially equitable in
nature. ... ‘The power lo act equitably i5 the keystone to
the court's ability to fashion relicf in the infinite varicty of
circumstances [that] arise out of the dissolution of a
marriage.” [Citation emitted; intemal quetation marks
omitied.] ). The trial ¢ourt zould have disiributed the
marifal assels pursuant to § 46b-81 and then separately
ordercd the piainti(f to issue a distinet payment (o the
defendant pursuzat 19 its inherent avthority. See Clonen!
v. Clemem, supra, 34 ConnlApp. at 4344, 643 Add
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874; cf. Dadarting v, Monroe Litlle Leugue. Ine | supre,
162 Copnn, wt 278-79, 471 A2d 638. The trial coun,
exercising its cquitabls discretion, instead combined these
rwa Steps into one, @ method that is not without precedent.
See, .., Greenan v. Greenun, 150 Conn App. 289, 307,
91 A.3d 902 (upholding trial court’s remedy or violalion
of coun order and noting that trial ceurt bad “taker the
plaintifl's [violation] into consideration in {ashioning iis
[tinancial} orders” instead of issuing “a specific ordes lo
restore the funds™ lost rom violation [intcreal quotation
marks omitied] ), cert. denicd, 314 Cenn. 502, 99 A3
1167 (2014). Whether the irial court in the present casc
had ordered # payment separate from he property
distribution *104 or tffecied the payment as patt of the
propeny distribution, as it did, is a difference of form, rot
substance. The result of either meiltod would be the
same——cach uitimately transfers funds o cover the value
ot the defendant™s loss from the plaintiff 1o the defendant.
We conciude, therefare, that the izl court propesly
exetcised its ciscretion in affording the defendant a
remedy by ndjusting the property distributian to account
for the loss.

B

MThe plaintifl claims thet the rial court’s award s
nevertheless eroneous because it was based on an
improper method for valuing the loss (o Ihe marial estate,
rendering it excessive. We gisugree.

P4 B0y 5 prjal court elents 10 meke whole a party
injured by another party's viclation of a count erder, any
award 11 makes must be reasonable in light of (he haim Lo
the injured parry. A trial count has the cquitable discretion
to choose ** 1254 whether te provide a remedy in the firsy
place and to determine the amount of any remedial award
in light of the specific circumsiances of the case. See
Clemenr v, Clement, supra, 34 Conn.App. at 647, 643
A 2d §74; see also Avaloniday Commumiics, fne. v. flan
& Zowing Commission, supre, 260 Conn. al 243, 795 A2d
1164, “The essential goal™ in making & remedial award “is
to do rough justice, not to achieve auditing perfection,”
and, thus, the zward may be based on reasonable
estimations of the harm coused and the trisl court's own
“superior understanding of the litigation ...." {Intermal
quotaticn marks omitied.) Gaodyear Tire & Rubbar Cu.
v. Haeger, — U.S. 137 S.Ct. Vi7R, 1187, 197
L Ed.2d 585 (2017). The trial court’s discretion, kowevesr,
is rot limitless. If the count elects to provide a remedial
award, then the value of the award may not cxceed the
reascnable value of the injured party’s losses. DeMertinn
v. Monroe Litife League, lnc., supra, 192 Conn. al 279,

471 A.7¢ 638, Although 2 *105 (rial court ingy choose 10
award tess under the circmnstances of a paticular case, a
decision Lo order an zward greater than the pany's loss
would exceed the award's remedial purpose. See id.; see
aiso Goodpear Toe & Rubber Co. v. Haeger, supra, al
1186 (trial court's “swacd may go no further than to
redress the wronged party for Jusses sustained; in may not
impose an additional amount as punishment for the
sanctioned parly's misbehavier” [intcrnal quotation marxs
omited] ). In such a case, rhe excess instead serves
merely (o punish the offending party, a s&nction that, as
we have explained, requires a finding of contempt znd
thus likely would constitute an abuse of the trial court’s
discretion. See part | A of this opinion.

B Diggrepver, the trial court's cenclusions coscerning
the appropriate remedial award nwst be based on
evidence presented ta the court. Aelson v. Nelsan, supra.
13 Conn.App. at 367, 536 A2d 985 The courl must
thereforc allow the parties to present evidence concerning
the Joss and the proper amount of compensation, and 1o
cross-cxamine adverse wilncsses, Id. As with any other
fecoe! determination, tie trial cowrt’s findings must be
supported by the evidence. i

in ke present case, the trial court determined the amount
of the toss afler a trial a1 which the parties were cach
afforded the opporiunity to present evidence congerning,
the extent of the loss, and he defendant adduced
testimony from an expert witness. The plaimiff's counsel
crogs-examined the defendant's expent end also had the
oppartunify to call wilnesses on behalf of the plaintiff but

~ did niet do so. The sl eourt further enterizined argument

ot the issue.

Afler considering the partics’ pasitions, the nal court
credited the testimony of the defendant’s expert and found
thay the fransactions caused a nct loss 1o the marital estate ©
of $3 5 million. The court arrived at that * 106 amount by
loaking 10 the difference between (1) the value of the
stogk shares end aplions at the time the plaintiff either
sald or exerciscd them, and (2) the value the shares and
options would have had a! the time of the trinl following
remand, when the shares or options would have been
distributed, if the plaintiff had rot sold or exercised them
in violation of the automatic ordees. The trial cour
desermined that the shares and options had a toral value of
§2,562,190 when the plainuff scld or exercised them and
that, if the plaintiff had not done so, they would have had
a value of $6,093,019 at the time of the trial. Taking the
difference betwezn these two vaiues, the trial eourt found
that the plairtifi’s iransactions had causcd a net foss of
approximately $3.5 million in value 1o the marital estate.
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4¥1255 The defendant, however, ‘was nal necessarily
entitied to be campensated for the full £3.5 million loss o
the mariial estate. Because thal value reflected the loss
amount to the entire marital estate, and not just the
defendant’s share, she presumably shovid have received
no mare than the losses fairly anributable (o ber share of
the murital estale. Thus, the defendant’s  counsel
acknowledged during clesing srgument that if, for
example, the coun awarded the defendant 53 percent of
the miurital assels, including the stock shares and optians,
she would be entitted to comipensation for n6 more 1han
55 percent of 1he toral lesses to the marital estate.” Vhe
defendant’s counse! also scknowledged that the amount
ol any remedial award should be adjusted for the taxes
that would have been paid on *107 any subsequent sale of
the stock und exercise of the options, which was ot
reflected in the expen’s valuation of the stock shares. In
light of these facters, and the plaioti[f's own valuations ef
the marital assets distribuled, it is apparent that the trial
court fairly determined the loss to the esteic to be $31.5
million and that its adjusunent cf the distribution in tavor
of the detendant did not cexceed ihe defendant’s
rcesonable  share of the loss resulung  from  the
unauthorized transactions.*

MNevertheless, the plaintift claims that the 1rial cowt
improperly determined that the loss to the marital cstats
*108 wits £3.5 *71256 million. He claims that the tnal
court was reguired 10 calculate the Inss o the marii!
estate by considering the value that the stock shares and
options wordd have had o the dale of the dissalution
decree, September, 2009, rather than at the time of the
remang trial in Februacy, 2014, For support. he selies on
Sunbury v. Sunbery, 216 Conn. 673, 383 A3d 63C
{1990, in which we determined that a trial court issuing
new propeity distribvtion arders on remand from an
appellate court must divide the tarital assels bascd on
their valuc as of the ariginal date of the dissolution
-decres, rather :ban based an their value at the time of any
winl afier remand. {d., at 674, 676, 3%3 AZd 636, We
explaincd that, when dividing property pursuant ta §
46b-31, “[iln the absence of uny exceplional imervening
circumsiances occurming in the meaatime, [the] datc of the
praniing of the diverce would be the proper time s of
which lo determine the vaive of the estate of the panties
[on] which to base the divisiun ul property. ... An inciease
i the value ¢f the property following a dissolution does
not  constitute  such  an exceptional  intervening
circumstance.” {Citation omitted; intemal guolation nirks
omited.) kd. at 676, 583 A 2d 636.

Seizing on our conclusion in Surbury, the plaini [T asks us
Lo extend its rcasoning to iastances in which, as in the
present casc, the trial court is not valuing marital property
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for the purpasc of distributing it under § 46h-§1 b,
rather, determining the proper remedy for a viglation of a
court order. Decause the trial court effecied the remedial
award by adjusiing its property distribution, the plaintiff
arpues that Swndery applied o the trial court’s remedial
award and berred the court fiem considering the value
that the stock sharcs and options would have pad as of the
time of the trial following remand, if the piaintifT had not
sold or excrcised them. Instead, he arpues, the court
should have looked *109 tw thewr wvalue as of the
dissolution date and determined the harm to the marital
extafe using that value. Mo also maintains that, because
the trial court did not make any findings about the value
of the stock shares and options as of the dawc of
dissoluiion, 2 new hearing on all financial issues is
required.

Hhye disagree thut Suabiury applies to the triz| court's
decision to remedy the plaintiffs violations ol ils orders.
As the plainliff tacitly admits in his brief to this court,
Sunpury applies 1o the distribution of marital propery
between spouses pursuant to § 46b-8i but does nol
purpert o place limits on the trial counl’s inhersnt
autherity to make 8 party whole when angther party has
viplated a court orcer. Sungury therefore did not limit the
discretion of the trial court in the present case to consider
the present value of the siocks and options when
fashioning an appropriate rermedy. In considering how to
make the defendant whole for the violation pursuant 10 its
inherent authority, the wial court was justificd in looking
heyond the valoe of the Stocks and opiions on the date of
dissulution and, instead, to the value the defendant mipht
actually have reccived from any stucks and optivns the
court could have distributzd to the defendant aw #1257
the ume of trial on remand. The trizl court’s decision in
the present case to effect its remedial award by adjusting
the distribution, rather than by ordering the plaintiff ©
make 2 separate payment, does not alter the facr that its
remediat award *114 was made pursuant to ils inherent
autherity, not § 46L-81. Thus, our holding in Swabury
dees not apply to the trial court’s remedial award,

BIThe plzintiff further contends that, if Sunbury does not
iupply, the trial court should have vatued lhe Joss 10 the
defendant by using the value the stocks and opiions wenld
have had on the date of the violations, not the daie of the
tria! following remand. Bomowing from priaciples of
contract law, the plaintiff wiserts that the defendant’s
damapes should be caleplated by looking only 1o the
losses the defendant incurred as of the date of the breuch,
withoul regard to any later change in the velue of ilie
stocks and options. Thus, the plaintff agrees that i, for
example, he had scld the stock for less than fair market
value at the time he sold it, he might be responsible to the
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defendant for the loss, but, because he exchanged the
stock for its fair market value in cash, he argues that there
was no cognizable loss lo the eslate on the date of the
breach and, as a result, no basis for a remedial award Lo
the defendant. The plaintiff contends that determining loss
by looking to the stock vuhse at the time of the trial on
remand eniails the use of an arbitrary date in ibme to Ox
the value because that value fluctuates daily.

P¥we gisagree that assessing the value of the stocks and
options at the time of the remand trial was arbitrary or
ireational. At he time of that riaf, the count could
determine with certainry 1he precise valoe of the loss o
the marital esiate caused by the plaintiff's transactions.
The defendant rightfully expected that the plaintiff would
obey the avtomatic orders and that the stocks and oplinng
would remain in the marital estate urtil disiributed o the
parti¢s by the court folivwing a trial on remand. If the
plaintiff had not sald the stock ar gxercised the optiuns,
and the tial court divided the marital asscts between the
paries, including the stecks and oprions, the defendant
would hzve enjoved the *111 benefit of any increase in
their value, The plaintiff, however, unilaterally removed
ihe stecks and oplions from the marital estate, preventing
the court from disiributing, them in the form of stocks and
options, and thus depriving the defepdant of the
opportunity (¢ benefit [roin the iacrease in their value
Lacking-the slocks and optivns to distribuie, the coun
essentially awarded the defendant the valwe that her
putative share nf the stocks and options woutd have had at
the time of the remand wial, putting the plaintit! in
precisely the position she would have occupied av shat
time if the plaintiff had not violated the automatic orders.

1 1hat point, through its remedial award, the wial court
inade the value of the defendant's share of the nuzrital
estate whole against the losses caused by (he plaintiffs
viglations. Cenainly, the value of the srocks and options
weould Oucluate over time, meaning that the wvalue
required to make the defendant whole on a particular day
would also fluctuate, But the trial coun was entiticd 1o put
the defendant in the position she would have nccupied in
ke abscnce of the plaintift™s violations of the automatic
orders, As we previovsly observed, if the plaintiff diz not
wish 1o risk being held solely responsible for changes in
the value of the stocks aud gptians, e should not bave
sold the stack and exercised the options without proper
authorization. Iu these circumsiances, the trial cour
properly used the date of the remand trial (o value 1hz Joss
**1258 1o the marita! estate caused by the plaintif(s
lransactions.

* 112 For these reasons, we conclude that the Appetlate
Court mconectly determined that the tial cour; had
lacked the authority 10 make the defendant whole for the
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plaint(ls vislations of the awomatic orders. We turther
conclude that the trial court's exercise of that awthority
Was preper.

11

In light of our conclusions in part [ of this opinion, we
next consider whether the Appeilate Couri’s judgment
may nevertheless be affirmed un ene of three alterpalive
grounds raised by the plaintiff. The first twe concern the
plaintift's violations of the autemnatic arders and the third
involves the trial court’s award of retroactive alimany.

A

PThe plaintiff first claims that his stock and eption
transuctions did not  violzte the automatic orders
established under Practice Boak § 25-5 hecause they fall
within the exception for transactions made i the usual
course of business ...." Practice Book § 255 () (1). The
plalntifT argues thet the trial court must have ignored the
exceplion beeause it did not explicitly address the
exception in its memerandum of decision. The plainuff
asscris that, [a light of the trial court’s failure 1o address
this exception explicitly, the court’s degision must be read
25 concluding that stock transactions can never falf within
a person’s usual course of business, ¢ determinalion
coitry e the plain language of § 25-5 (b) {1} We
disagree that the trizl court igrored this exception and
cenelude instead that the wial court implicitly determined
that the exception does not apply.

The fotlowing additional facts and procedural history ere
felevant lo our reseiution of this issuc. At trial, the “113
defencent called an expert tu quantify the economic loss
to the marital estale incurred by the plaintiffs
transactions, and the plaintifl"s counscl objected to the
teshimony as irmelevant. Whiic arguing the objection, the
pleiniifs counsel suggested that the tansaclions did not
violate the automatic prders, claiming they fell within the
usual course of business exceplion inasmuch as the
plziniiff believed h¢ ways wmaking a “prudent business”
decision at the time. The trial count rejected  this
argument, respending that the plaintitf weas “nol in the
business. [f he were a used cer dealer and sold a car in his
tot, or if he were a bozt salesman and sold a boat, he can
do that. That’s the ordinary course of business.” Afier
brief additional argument, the trial court ovorruled the
ob:ection and permited the defendant’s expert to testify,
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In its memorardum of decision, the tria! court feund (hat
the plaintitf hed violated the awtomatic orders, explaining
its finding as [oliows: “During the pendency of the action,
and whils the autematic orders were in ¢ffeer, the plaintifl
sold 28,127 shares of Omnicom .., stock and excreised
*41259 75,000 Omnicom ... stock options without court
order or consent From the defendant. ... The result of ke
sales was a significant loss to the maritai estate. The court
finds that these lransaclions did in {act wviolaie the
automatic orders,”

PN [hough the rial court did not explicilly sfate that
it had found that the usual course of busincss cxception
was inapplicable in the present case, the lack of an
express finding on this poini is of no moment. When
construing & trial court's wmcmoranduny of decision,
“lejffect inust be given to vivar which is clearly implied as
well as 10 that which is expressed.” (lalemal quotation
marks omiited.} Wheelobrotor  Bridgepurt, LI v
Bridgeport, 320 Conn. 332, 355, 133 A3d 402 (201€).
When, us in (he presenl case, d trial court mekes ag
ultimate finding of fact, we presume, in the absence of
*114 evideuce lo the contzary, that the coun alse made
the subsidiary findings nccessary Lo Support its ultimale
finding. See, e.g., Sosin v. Sosin, 300 Conn. 205, 24445
n 25, 14 A3d 307 (201 ) (noting that subsidiary finding
of wrongful conduel is implicit in trial courl’s award of
compensatory interest under General Statutes § 37-3a)
Barnemenn v, Bornmmann, 245 Cona. 508, 526, 752 A.2d
978 {1998) (explaining that trial court imglicitly must
have faund that stock options were maritai property when
court distribuled oplions between paities).

In the pressnt case, the trial count expressly found that the
plaintiff had violated the automatic orders, which
necessarily imiplics that the court also made a subsidiary
finding that the plaimifl's conduct did not fall within sny
exception. Moreover, cven if there were any doubt,
atising from the trigl court’s memorandum of decisien, as
lo whether the court considered the excention, it wouid be
dispelled by Ihe court's consideration and rejection ol the
exception in ovaruling the plaintiffs objection 1o the
defendant’s proffcred expert testimony. We therefore
disagree thal the trial court ipnored the exception or faiied
to detenining whether it applied .V

P the piaintiff nevertheless contends that, even if the
rial court rejected his claim that the exceprion applicd,
this court should 2dopt one of two rules concerning stack
transactions Curing a dissofution proceeding. He fisst
arpues for a bright line rule that steck sales are alwoyps
mads in the usual course of business and thus *118 nos
subject to the automatic arders. As an alternalive 1o this

categorical rule, he wrges us o adopl a rule présuming
1har stock sales fall within the usual course of business
gxCeplion.

Ptyve decline 1o adopt either of these proposed rules
because they wre not supported by the text of the
zulotnatic orders set forth in Practice Bopk § 25-5. Those
orders govern Lhe transaction of “eny property” and make
no exception for transactions conceming certain types of
assets, including stocks, Practice Book § 25-5 (b} {1}
Instezd, whether a particular wensaclion Nas  been
conducted in the usual course of business presenis a
guestion of fact, 12 be determined by tooking to the
cirewmstances of cach case. See  **1260 Quosfus v
Quasius, 81 ConaApp. 206, 208 B&6 Ald 606
{reviewing trial court's finding concerning usuel course of
business exception for abuse of discretion because triad
caurt is Min the best pesition to assess al! of the
circumstances surrounding a disselution action” {ialerna!
quolation marks omided] }, cert. denied, 274 Cenp. 901,
876 A.2d 12 (2005). Whether a transaction is conducted
in lhe usual courss of business does not turn sotely on he
type of asset or transaction but on wherther the transaclion
at issue was “a corrinuation of prios activities’' caried
aut by the patics before the dissolution aclion was
commenced.” {Emphasis in original.) 1d.

*116 The plaintiffs proposed rules ave also inconsistent
with the purpose cf the automatic orders. The statug Guo
2t the commencomen! of the liigation and the parties’
usuat course of business will vary significonily from case
1o zase. A one size fils afl rule ¢r presumiption wilt not
accurately caprure the staws quo or usuel cowrse for all
paries it the myriad of dissolution cases filed in our
courts. The reguiar sale of stoexs wmight be usuzl for a
prafessional stock trader but unusual for someone wha
favests in stock funds thyough a relirernent account, had
rot previously sold sny of the stocks, and had ne
precxisting plan to seil those stecks until retirginent.
Mareover, a rule ollowing & party cither unconditional ar
presumptive permission 1o sell stocks without restraint
would be subject to abuse. Significant stock salkes have the
pateatial to alter the character of a marital estate and
might expose the other party 1o umwvanted finzacial or tax
consequences. For these reasons, determining a pany's
usual course of business is best treated as a guestion of
fact to be decided by the trial court, unlettered by rules or
zuidelines that may or may not be appropriate under the
unique circumstances of a particular ¢ase.
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T he plaintift next claims the trial court incorrzetly
concluded that the stock options that he had exercised
weie marital property, subject to distribution between the
parlies. We sgain disugree."”

Cerain edditional facls are necessary 1o our determination
of this ¢laim. The plainti!f received the oplicns at issue in
March, 2009, after filing the dissolution actian bui
approximately six months before the trial court *117
rendered judgment dissolving the parties’ marriage in
Septeinber, 2009, Ste O'Brien v, O'Brici, supra, 161
Coun. App. nl 581, 128 A.3¢ 595, The options did nol vest
unti} after the entry of the dissolution decreg, with ore
group of options vesting in 2010, and the remainder in
2047, See id. The plaintiff exercised the cptions i1 Two
“*1261 groups alter they kad vested, converling lae
options to cash, id,

At the trie} on remand, the plaintiff testifizd abour the
purpose of the options. He initially tesufied that the
oplions “are nol compensatory” and “are not earned,” but
arc issued solely as retention ncentives 1o employees "se
that they stay al the company until .., [the options] vest”
Shortly thereatier, however, he clarificd that the oplions
had been awarded ns compensation for his performarce in
the prior year, 2008, but that the options had a rewentive
companent becavse they vzsied over ime to creste an
incentive for him to stay with the company.

in its memoranduwm of decisian, the tria! court found that
lhe options were marital property, explaining  lhat,
although “the options had not yet vested at the time of the
original irtal, they were awarded prior 1o the dissolution,”
angd that the excrcise of the options caused “a significant
Joss to the marital estate” The plainttf challenges the
court's determination that the oplions were meritel
property because, althouph they were awarded while the
parties were still married, they did not vest until 2010 arg
thereafier, following the dissolution of tite marrioge in
2009, He further argues that they weee oot granted as
compensation for any scrvices performed during che
marridge hut were solely an incentive to renain employed
until the time the options had vested, For these reasons, he
contends that the unvesied options were not marital
property subject 4o distribution between the parsies, and,
conscquently, the *118 deferndan could not have suffered

any cognizable loss by vinue of his decision 1o cacrcise
them."

BILRMRR O i vested stock options may be considered
muriwal properly if they arc varned during the marriage.
See Bornemenn v. Bornenunn, supra, 243 Conn. at 82§,
752 A.Zd 978, [f they arc awarded as compensation for
services performed during the marriage, unvested oplions

may properly be considercd marital property, even f they
will not vest until alter the marriage is dissolved. See id.
If unvested optivns arz awarded for fulure sorvices 10 be
performed after the dissclution, however, then they are
not considered marital property. Seg id,, at 524-23 752
A.Zd 978. Determining when the oplions were earned,
and whether they are for predissclution or postdissolution
services, poses & question of fact for the trial court, and
this court must accept the {inding unless it is clearly
erronceus. d., at 327, 753 A 2d 973,

Fliy the present case, the rzeord supporls the iriz) coust’s
find:ng that the glaintiff's options were marital praperty.
The plaintfls testimony about the purpose of the options
award was conflicting: although he initiatly testified (hat
they were exclusively a reiention incentive for future
services to be performad afler the marriage was dissolved,
he later testified that they were compensation for past
services but that thev bad a delayed vesting schedule Lo
encourage him 10 stzy employed with Qmnicom, The
court apparently credited his testinony thal the options
reprgsented payment for past services and did not credit
nis earlier assertion (o the =119 contrary. The trial court
tad the opporturity **1261 to odserve the testimony
firsthand and to evaluate the witness® aititude, candor, and
demeanor while he was testifving, As the finder of fact,
the trial court was frce Lo £recit all or 2ny portion of the
plaincifCs testimony 't See, .., Srute v. Andrews, 313
Conn. 268, 323, 96 A3d 1199 (2014) (“[i}t is the
cxclusive previrce of the trier of fact 1o weigh conflicting
testimony  2nd  imake determinations of credibility,
crediting some, all or nene of any givin witness’
testimony™ [internal quotation marks omitted] ). Because
the court’s finding that the optiens were mazrital propeny
has a sound basis in (he evidence, thal finding was not
clearly erroncous, and, consequently, it must stand.

C

MiPiaelly, the plaintill tales issue with the trial court's
awrrd of retroactive alimeny. After the remand rial in
Febroary, 2014, the trial court ordered the plaintiff o pay
plimeny to the deferdant, and made its order retroactive
ty the date when the court originally emtered the
dissolution decrec afler the original trial in 2009, The total
retrogctive alimony due under the order was S646,472,
with paymen! tu be made (o the detendan! no more than
forty-five days from the issuance of the order.

The plaintilf docs not dispule the trial court's pawer Lo
awzrd retroactive almony generaily but claims that the
awzrd in this case was improper. He argues that the short
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paymeni periad will requize him 1o pay thz arrearage out
of his share of the mariial asscts distributed by the trial
covrt, cffectively making il a redection in his property
distribution. Because he must pay the =124 rewrouctive
ulimony from his own property” distributicn, he assefs,
the award comstitutes  improper “deuble  cipping”
(Internal quetation marks snitted.) We arc not persuaded

Fhrhe poiroactive alimeny award was nol improper

because trial courts are frec to consider the wmanital assets

distributed to Lhe parly paping alimony as a potentiol
source of alimory payments. See, €.8., Krefick v. Krufick,
234 Conn. 78], 304-805 n.24, 663 A.2d 265 {1995). Tzial
courts are vesled with broad discretion to award aiimeny,
and, when a court determings whether 10 award alimony
and the amount of any scch award, General Statutes §
46b-82 expressly suthcrizes the cowt (o consider the
marital assels distributed te cach party in conneclion wilth
the dissolution proceeding.'” See Gencral Suauics §
46b-82; vee also Krafick v. Krofick, supra, at §85 n.2¢,
G663 A.2d 3585, A trial court's alimony award cansiitales
impermissible double dipping only if the **1263 couwt
considers, as o source of the alimeny payments, assets
distributed 1o the party receiving the tlimony. See Krafick
v. Krafick, supra, al 804-805 n.26, 663 & 2d 365, sco also
Creco v Grecn, 275 Conn. 248, 357 nH, 850 A 24 8§72
(2005} (double dipping occurs oaly when irial court
considers, as source for alimony, assei nol available to
payor). Thai is, il a trial court assigns a certmin asset—a
bank sccount, for examplc-—to the party recehding
alimotty, *121 it cannol cansider that same bank account
as 2 source ol [(vture alimony paymeats Lecause the
account has not been distributed to the party paping e
alimony. [n the gresent case, even if the plaintiff muse, as
he claims, use his awn shere of the marital assets ©© pay
the retroactive alimony pward, the trial court’s award did
nal constitule double dipping because the assets the
plaintifl might use to pay the alimony award were all
awarded 10 him, not the defoendant.

Hinevertheless, the plaintiff asserls his double dipping
cigim as 8 basis for challenging the overall fairness of the
trial courl's property distribution award, He claims that,
when the retroactive alimony payment is factored i, the
triat coun elfeclively awnrded 78 percont of the marita)
estaie 1o the defendant and awarded him only 22 percent.
He asseats that “such a distribution is grossly inequitable
and cannot be sustained.” Once again, we disagree.

PEFEO1 1l courts are endowed with bread discretion o
disiribute property in conncction with a dissolution of
marriage™; Creco v. Greco, supra, 275 Conw. 2t 354, BR0
A2d 872; und are “empowered 10 deal broadly with
property and its cquitzble divisian incidenl o dissolution

proceedings.” (Internal quotaticn marks amitted.) 1d., af
3155, 880 A.2d B72. “Although a irial court is afforded
proad discretion when cistributing marital propety, it
st take intg account several stalutory factors. .. These
factors, enumerated in .. § 46b-81 (c), include the age,
health, stalion, occupation, amount and sources of
imcome, vocationa! skills, empleyability ... and nceds of
cach of the parties ... Although the tial court need not
pive each factor cqual weight .. of recite the siatuiory
critevia that it considered in making its decision or make
express findings os 1o cach statutory factor, it must ke
each into account.” {Citations omitied; fooinote omitied,
inemal quotation marks omiried.) Id., at 35435, 880
A2 872,

B E w127 ()] udicial review of a trial court's exercise of
its broad discretion in domestic relations cases is limited
10 the questions of whether the [trial] court carectly
upplied die faw and could reascnably have concluded as i1
did. ... §n makirg those determinafions, we allow every
reascnable presumption ... it favor of the correctness of
[the 1trial couri's] action” (Ciation omined; internal
quotation marks omitied.) Bormemaan v. Bornemonn,
supra, 245 Conn. 21 531, 752 A 2Zd 578, “Generally, we
will net overlurn a trial court's division of marital
praperty unless [the court] misapplics, overlooks, or gives
a wrong of improper effect to any test or consideration
Tthal] it was [its] duly to repard.” (Internal quofation
marks emitied,) Greeo v. Greceo, supra, 275 Conn, at 355,
580 A.2d K72,

Tven if we accept the pleintifl's valuation of the trial
courl's property distribution for purposes of this appeal,
we reject his contention thar the trial court abused its
discration for at least three regsons, Fiest, a Gistribution
ratio of 78 percent 1o 22 percent is not, on its [ace,
excessive, as the plaintiff contends, indeed, we have
upheld distributions awarding as much as 90 percent of
the marital estate to onc party, Swveer v. Sweer, 150 Conn,
657,664,462 A2d 1031 (1983); but el “* 1264 Creco v.
Greco, supra, 275 Conn. 2t 155-56, B80 A.2d 872 (under
circumstances of case, 8.5 percent distribution 1o one
parly was excessive), Second, lhe court's distribution
reflecied the unequal earnings potentinl af 1hc parties, The
trial count found that the plaintifl had cash compensation
in excess of $1.2 anillion in the yeas prior 1o the
dissclution, whereas the defendant had on earnings
potential of $143,000, The plaintiff thus had an carnings
potential of at least eight 1imes that of the defendant In
addition, the trial count found that the plaiatff had
received significant noncash compensation and would
coptinue 10 do $o in the fulure. Although the trial cout
awzrced the defendant alimony te supplement her
inceme, the *123 amount of the award was te diminish
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every seven  years, leaving the delendam with 2
¥ ' E

progressively smaller income over time and justifying a .

greater up-front disiribution. See fooinote 4 of this
vpinion, Finally, as we have discussed, a significant
component of the defendant's distribution was the trial
court's remedial award for the plainti{f's vielaticas of the
automalic crders. See part 1 of this opinion, In these
circumslances, we cannot conclude that the wml court's
property  disleibution award was incquitable, as the
plaintifl contends, We therefore reject this alteraaiive
ground for effirmance.

The judgment of the Appellate Court is reversed and the

Foolnotes

case iy remanded 1 that court with direction w affinn the
judgmeni of the wiak court.

In this spinioa the other justices concurred.

All Citatinns

326 Conn. 81, 161 A3d 1236

1

Practice Book § 25~5 provides in relevant part: “The following automatic orders shall apply to both partes, with service
of the automalie crders (o be mada wilh service nf progass of a complalnt for dissolution of mamiage ..., The automalic
orders shall be effeclive with regard to the plaintif! ... upen the signing of the complaint . and with 1egard to the
defendant ... upon service and shall remain in place Juring the penderky of the action, unless terminated, madified, ar
amended by furiher order of a judicial aulhonty ugon motlon of either of |he parties:

“(0) In all cases involving @ marrdage . whether ar not there are children:

(1) Meither parly shall seli, transfer, exchange, assign, remave, or in any way dispose of, without the censent of the
other parly In writing, or an orcer of a judicial avtnodly, any property, except in the usual course of business or for
cuslomary.and usual household expenses of fo; reasonable attorney's fees in connection with this action.

“(d) The aulomatic orders of a judicial authoxity as enumerated sbove shalt be sel forih immediately following the
party's requested relief in any complain® for dissoluticn of marriage ... and shall set forih the following tanguage in.bold
leliers:

“Failure te abey these orders may be pun!shatle by contempt of court. If you object to or seek medification of
these orders during the pendency of the action, you have the righ! to a hearing belore a judge within 2
reasonable period of tima.

"The clerk shall not accept for liing any complainl far disschdion of marriage ... that does not comply with this
subseclion.” (Emphasis in original)

General Statules § 46b-81 provides in relevant part; “(a} At tha time of enlering a decree annulling or dissoling a
marriaqe ... the Superiar Couri may assign o eithar spouse all or any pant of 1ne estate of Ihe ather spouse. ...

(¢} In fixing the nature and valug of the properly, il any, to be assigned, 1he ¢cour, allet considering
all the evidence presenied by each party, shall consider the length of the mardage, tho couses for
the annulment, gissclution ol the marriage ot legai separation, the age, heallh, stalion, occupation,
amoun! and sources of income, earning capacily, vocational skills, education, employability,
eslale. liatilities and needs of each of the parlies and the opporlunity of each for future acquisition
of capitat assels and income, The court shall alse consider the canirbution of each of the pariies in
the acauisition, preservation or apprecialion in value of their respective estates”

T!.IE parties disagree aboul the precise value of the propeny distribution, and the triai court made no specilic findings
with respect to that value. For purposes of this appeal, however, we rely on the plintiffs valuation of the marital estate

Snecifically, the fiizl courl crderes the plaintitf to pay alimony in the ar.nounl of 345,000 per month [or the first seven
yeals commencing from the date of dissotution, $37,500 per month for the next seven years, and then $25000 per
manth for the next seven years. The alimony paymenls terminated afler the third seven year period, unlass ona of the

2
k]
ang property distribution..
a
parhes died or the delendant remarried belorehand.
5

!_n herr hrief 10 1-‘1‘;5 court, the defendanl did nof specifically argue that the trial coun possessed Jiscretion, pursuant to ils
infrerent avthority, to address the piainliif's viclations but instead locused ner argunents on (he trial cour's sfalutary
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aulharily under § 46b-B1, We nevertheless resolve the present appeal in reliance on the tial court's inharenl aulhority
because (1) the defendant raised this ground in her brief lg the Appellata Cour, (2) the Appellate Count decided the
case in part on this grouvnd, concluding 1hat the trial court lacked the inherent authority in & contempl proceeding o
aford the defendant a remedy for the plaintiif's violations unless It first found contempt; O'8rien v. O'Brion, supra, 161
Conn. App. 589-91: (3) this ground falls within the scope ¢f the cerdified question. which was not limiled to the tiial
coult’s stalulery guthotity bul more broadly asked whether “the Appellate Court correcily dalermineld] that the trial
court [had] abused iis discretion when it considered the plaintifl s purparied violalions of the gulcmalic orders in its
declsion dividing marilal assels”; O'Bricn v. C'Brign, supra, 320 Conn. 816; and (4] at oral argument bcfore_lhis coun,
the plalntiff s counseal acknowledged thal the trial cour! had inheren: awhaiity to address the piainkiff's violations of the
automalic orders and clarified thal the plaialill was dispuling only how the il court exercised thal authorily in the
present case. See, €.g., McManys v. Commissioner of Enviionmental Protechion, 228 Conn, 654, 661 n.6, 642 A.2d
1199 (1994) ("We recognize that although this precise claim was raised and briefed tefora the riat court, it was neit‘her
consigerea by the Appellate Court nor explicitly briefed befere this couri. Nevertheless, this coud may consider claims
that fall within the scope of the cerlified question ™).

Other tools not addressed [n the presen! case inc'ude ‘he court's power 1o sanclion parties and theyr attarnays for
“dilatory. bad faitr and harassing litigation conduct, even in the absence of a specific rule or order of the cour that is
claimed tc have been violaled.” {Internal qualation marks omilted.} Millbrook Owners Assn. ioc. v. Hemillon Standard,
257 Conn. 4, 9-10, 776 A 2d 1115 {Z001). Sanclions may include awarding liligation costs to the party harmed by the
improper conduct, exclusion of certain evidence ¢r lestimony, or €ven the entry of 2 default, nonsuil or dismissal. See
id.. a2l 11, 776 A.2d 1113,

Because the plaintiff's transactions removed the slock shares and opfions [rom he marital eslaie belore ths trial court
could distribute them on remand, we do not knew precisely what portion of the steck shares and options the lrial court
might have awarded 1o the defandant, if thay were still available for distribution. In these circumstances, a court could
reasonably tonclude thal a party should be compensated for a percentage of the losses commensurale with that
parly's share of the marital estate as awarde: by the lial coun.

The trial court In the present case look the plainliffs transactions into account by adjusting the dislribution of marits!
assels in the defendant’s favor, but it did rot ariculate precisaly what share of lhe marial estale it had awarded {o lhe
defendant. Nor did it arliculate how much of its tolal propery distribution was atiributable to Lhe plaintif's vio'ations o
the automatic orderss. The plaintiff has not claimed thal the lack of erticulation in his respect ilsell requires reversal. In
the fuiure, howaver, the trial court should articulate both the adverse impact that a parly’s viclation had on the value of
re marilal estate and precisely how il compensated the injured party for thal violation.

Nevertheless, in the present case, considering the pialnliffs valuation of the \«ia) court’s {ofal property distribution and
the plaintifls suggested splil of the marital assets, we conclude thal the trial courl’s remedial award 1o the defandant
did nol exgeed the defendant's reasonable snare of the loss. According to the plaintiffs valuation of the madilal assets,
the towal value of the assets divided, without regard lo the stacks and options, was $5,514,836. The plainliff had asked
the Lrlal counl to divide the marital assels evenly telween the parties. Even if the 1rial ¢ount followed the plaintiffs
suggeslion, the defendant would have been entilled Lo one half of this ameunt, thatis, 33,257,418, In this scenario, the
{rial courl also wouid have been justified in awarding the defendant 50 percent of the $3.5 willion in tosses caused by
the plaintiff s violaticns of the automatic orders. an additional 1,750,000, The defendant was aclually awarded a total
of $4,428,784—meaning that she effectively received §3,257.418 of- the marital assels and an additional $1,171,366
for the losses caused by the plainliff. Accordingly, uader the plainlifs valualion, the defendard effactively received
exgclly ong half of the losses caused by the piainfiff, less a discount of 33 percent for taxes. Consequently, even Iif we
assume that the trial coun gave the defendant exacliy the share of the eslate that the plainiif argued thal the
defendant was enlitled to, and evern if we use the plaintil's pwn valualion of Lhe trial coun's dislribulion, il is eviderl
lhat the irial court's award did rol exceed the reasonable value of the defendant's 1osses and thus did nct amount to a
penalty for the plalctlitf s violations of the automalic orders. ’

To be sure, il the plantiff had nct sold the stocks or exercised the oplions, the slocks and aptions would have remained
a part of the marital estale and have been subject ‘¢ distribution under § 46b-81. In that circumstance, Sunbury viould
have required the rial court o ook te the vaiue of the slocks and cptions as cf the dissolution date. Of course, if The
!:\!aimiﬂ had not sbld the stacks or exercised the oplions, the defendant would neverheless have benefiled from any
increase In the actuai vatue af any slocks or opticns she received in the distribution, even if the trial court could no:
have formally considered the increasad value wnen distibuting the assets.

We are thus unpersuaded by the plaintiffs contract law anzlogy, A plaintiff in & breach of contrazl action is ordinarily
enilled lo be placed in as good a posilion 2s ke would have been in the absence of the braach, and an award of
d¢amages may incfude losl profils. £.9.. West Haven Sound Doveloprien! Comp. v. West Haver, 201 Cann, 305,
319720, 514 A.2d 734 {19B6) (”Tr}g_generai Tule in breach of coniract cases is that the award of damages is designed
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to place the injured parly, so far as can be done by money, in the same pasition as that which ne would have been in
had the contract been performed. ... [!JL is our rule that [ulnless fprospeciive pretils] are loo speculalive and remote,
[they] are aliowable gs an alament of damage whenever Lheir lass arises directly [lom and as a nalural consequence of
the breach.” |Citalicns omitted: intemnal quoiation marks omiited ] ). '

The trial court was {ully justifiad in finding thal the exception did rct apply in the presert cese. The plaintiff was an
atlorney by profession, nol a stockbroker, and the plaintiff has nci direcled us lo any evidence that he otherwise had a
regular praciice of buying and seling siocks, ciiner as a hobby or in the management of his personal finances. Nor did
he present evidence of a regular practice of transacting his Omaicom stock that he had received as compensatisn for
his employmeni. in fact, the plalntiff testified that his sale of Qmnicom slock in 200S—when the autemealic erdars were
in ofleci—was the first time he had sol¢ such stack.

We do nol suggesl, as the tial courl did, thal the usual course of business exceplion is reserved only for transactions
made in connection with a party's business ar profession; rather, because the aUlomatic orders are iniended 0
maintain the status quo beiween the panies, the axception would appear fo exiend 1o personal transaclicns, bul only i
any such transaclions are conducled in the normal course of the parlies’ ordinary activities, suth that bolh parlies
would fully expec! the transaciions io te underaken without prior permission or approval, £ven if the tial cour look a
more jimiled viaw of the exceplion, however, Lhat view would no! provide a basis for reversal of the trlal court's financial
orders. The teslimony in the presenl case jndica'es that the plaintiff had no! previcusly sold stocks earned as part of
his compensation. and, thus, he canaot eslablish a preexisling practice of selling these ossels, even under a more
expansive inlerpretation of the exception, See footnote 17 ef this oplnion.

The Apzellate Counl gid not address this argumerlt, concluding that the plaintiff had walved it. O’Brien v. O'Brien,
supra, 101 Conn.App. al 580 n.4, 128 A.3d 595 Because the claim cannot succeed on ity merils even it preserved, we
reod not consider whelher it was waived,

We nole that, in the presani case. wheiner the opticns were marilal properly is irrelevant 1o pur determination that the
plaintiif's exercise of those options viclaled the aulomatic orders, which expressly bar tha sale, transfer, or exchange of
“any property,” noljus! marital properiy, during the pendency af the dlssciution proceedings. Practice Book § 25-5 (b)
(1). We cansider whether the options were marilal properly because that issue is rzievant to delermining the extent of
any losses that the defandant may have suslained and that are allribuiable 1¢ those Lransactions and, thus, to the
praintiff,

The lial court's finding is alse suppored by the Qmnicom plan governing the issuasnce of stock opllons, which was
entercd into evidence af trial. Thal plan makes no reference to options being awarded for future services of retention
purpeses, and does not maka the exercise of any aptions contingent on meeting any future performance goals,

General Statute’s § 46b-B2 (a) provides in relevant part: “At the time of enlering the decree, the Superior Court may
orger either of the parties to pay alimany to the ether, in addition to or in feu of an award pursuant to section 4Gb-81....
in delermining whether alimony shall be awarded. and the durafion and amount of the award, the court shall consider
the evidence presented by each party and shall consider the lergth of the mariage, the causes for the annulment,
dissalytion of the marriage or legal scparation, the age. health, stalion, occupation, amount and sources of income,
earning capacily, vocational skills, educaltion, emgloyability, estale and needs of each of the parties and the eward, if
any, which tha court may rrake pursuan! lg seclion 46b--81, and, in the case of a parent 10 whom the custody of minar
children has been awarded, the desirability anc feasibility of such parent's sacuring employment.” {Emphasis added.)

End of Dorument
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STATE OF CONNECTICUT

SUPERIOR COURT

Michael A. Albls 1 COUART STREET
Chief Administrative Judge . MIODLETOWN, CT 08457
Family Division PHONE: (862) 343-5570

Fax: (360)343-6589
October 4, 2018

Hon. Andrew J. McDonald
Chair of the Rules Committee of the Superior Court
Connecticut Supreme Court
231 Capitol Avenue '
" Hartford, CT 06106

RE: Proposal by thé Ruies Commitree of the Connecticut Chapter of the American Academy
of Matrimonial Lawyers to amend Practice Book Section 25-5 [b).

Dear Justice McDonald:

it is my understanding that on September 17, 2018, the Rules Committee tabled the above
matter in order to chtain comments on the proposal from the Connecticut Bar Asscciation
(CBA} and from me in my capacity as Chief Administrative Judge of the Family Division.

As far as I am aware, the CBA has not yet provided its comments. It would be useful for me to
have a chance to consider the CBA's position on the proposal as part of my review of the issue.
Therefore, | would like to have the benefit of the CBA comments before providing my own.
However, if the Rules Committee would like ta hear from me before the CBA has responded,
please et me know.

Thank you for the cpportunity to provide comment on this issue,

Respecm Iy yours

Mlchael A, 45 /

h|ef Administrative Judge, Family Division

ce: Hon. Patrick L. Carrotf 1il
Hen. Efizabeth Bozzuto
Attorney Joseph 1. Del Ciampo




This a-mail ang any attachments/links transmitted with it are for tae sofe wse of the ntended recipient(s) and may o protecicd by the attarney/cliont privilege, work
praduct doctrine, or other carfideatiality provision. I you are not tha intended recipient, you are bereby notified thal any review, disclosure, copying, dissemination,
distribution, use or acticn laken in reliance an the contanis af this conumunigation is 5TRICTLY PROEIBITED. Please narify the sendes immediately by c-mail if you
have received this in ecrar and delete this e-mail and any attachmenrtsddings from your system, Aay inadvenent receiat or transmission shall not be & waiver of any
privilege nr work product pratection. The Connecticut lndiciat Brasch dees not accepl Iobility for any errors o crrassions in the centents of this communicaticn which
‘arise 35 a resuk of e-mad Lransmission, or far any viruses that may ¢ cantained therein. I verilication of the contents of this e-mail is required, please request 2
hard-ccpy version.

From: Del Ciampo, Joseph
Sent: Sunday, September C9, 2018 12:21 PM
To: Jonathan M. Shapiro

Cc: 'Bill Chapman (bchapman@ctbar.org)’
Subject: Referral from the Rules Committee of the Superior Court; Proposed Amendment to Section 25-5 of the Practice
Baok

Dear Attorney Shapiro,

Attached is a referral from the Rules Committee tc the Connecticul Bar Association. Please contact me with
any questions. Thank you.

Joseph ). Dei Ciampo

Director of Legal Services
Connecticut Judicial Branch

100 Washington Street, 3 Floor
Hartford, CT 06106

e-mail: joseph.DelCiampo@jud.ct.gov

Tel: {1860} 706-5120
Fox! (860) 566-3449

This e-mail and any atzachnienisdlinks transmitted with i ave for the sole use of the imtended racipicnt(s) ant moay be protecled by the attorney/cliznm privilege work
product doctrine, or other confidentiality grovision. 1f you are not the indended reciaient, you are hereby notilied that any review, disclosura, copying, disseminalion,
distribution, use or acticn taken in relinnce on the contents of this ¢omniunication is STRICTLY FROHIBITED . Please natify the sender immediately by e-mail if you
have receivedd this in enor and delete this e-mail and any atlachments/links from your system. Any hadvertent recgipt ar transmission shall not be & waiver of any
privilege or wark product protection. The Connecticut Judicial Branch does net accept liability for any rrrers or omissions in the contents of this comimunication which
arise as a result of e-mail transmassion, or far any vituses thal may be contained therain. H venfication of the contents of this e-mail is required, please request 2
hard-copy version.



30 Bank Strect
New Britain, CT° 06051
T. (860) 223-4400
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&7 Connecticut
Bar Association
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October 10, 2018

Via Email: Andrew McDonald@iconnapp jud.ct.gov

Justice Andrew J. McDonald
Connecticut Supreme Court
231 Capitol Avenue
Hartford, CT 06106

Dear Justice McDonald:

You have asked the CT Bar Association to comment on a Proposed Amendment to the Practice Book to which
the CBA Family Law Section submits the following comments to the Rules Commitiee regarding the propesed
changes to CT Practice Book Section 3-8{a) and 25-5. .
Practice Book Section 3-8(a):

The CBA Family Law Section appraves of the rule change proposed by Judge Adelman provided that this
proposed change docs not apply to limited scope representation.

Practice Book Scetion 25-5:

The CBA Family Law Section provides the following cominents to the preposed rule change:

+  Moembers of the secticn questioned whether it is necessary to include the “purchasing” of securitics in the
proposed change. However, other members raised the issuc that a day-trader and/or someone excrcising
stock options may need to make a “purchase”.

+  Members of the scction raised the issue that the additional requirements that the sale/purchase is (1)
inicnded to preserve the marital estate; and (2) is time urgent in nature could make the rule confusing,
subjective, and likely to lead to increased litigation.

*  Members of the section raised the issue that the reference to the phrase “in the normal cowrse of business”
in the proposed change is confusing given that this language is also used in subsection {a),

= Members of the section also raised the issue that the term “marital estare” may be confusing. in light of

Connecticut being an ali-property state.

I you have any questions pieasc contact me or the CBA Family Law section member CCd on this email
{Aidan Welsh).

Sinceraly,

William L. Chapman
Government & Comimnunity Relations

Ce: Joseph J. Del Ciampo
Joseph.DelCiampotjud ct.sov
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- STATE OF CONNECTICUT
JUDICIAL BRANCH

COURT OPERATIONS DIVISION

LEGAL SERVICES ‘
Joseph J. Del Clampo, Director of Legal Services 100 Washington Street, P.O. Box 156474
Hartford, Conrecticut 061 135-0474
(860)706-5120 Fax (860) 566-344%
Judicial Branch Website: www jud et gov

September 9, 2018

Jonathan M. Shapiro

President, Conneclicut Bar Association
30 Bank Street

New Bnitain, CT 06051

Dear Atiormey Shapiro:

At its meeting on May 14, 2018, the Rules Committee of the Superior Court considered
the attached proposal submitied by the CT Chapter of The American Academy of Matrimonial
Lawyers to amend Section 25-5 (b) regarding the purchase or sale of securities in light of
Q'Briernv. Q'Brien, 326 Conn. 81 {(2017). Also considered were the attached comments on the
proposal from Judge Bozzuto, Chief Administrative Judge, Civil Division.

After discussion, the Rules Committee decided to refer the matter to the family law
section of the Connecticut Bar Association for its review and comment. Once that scction has

considered the proposal, please send its comments to me on behall of the Rules Commitiee

Please contact me with any questions.

Very truly yours,
| t[ ‘

Jseph 1. Def Crampo
Director of Legal Services

Attachment

c: Justice Andrew J. McDonald, Chair, Rules Committee of the Superior Court
Rilt Chapman, CBA



Del Ciampo, Joseph

From: Bozzuto, Elizabeth

Sent: Friday, May 11, 2018 1217 M

To: Del Ciampo, Joseph

Ca tparrino@parrinoshatwck.com

Subject: 5/14/2018 meeting: Agenda item 8-7

Attachments: PROPOSED REVISIONS TO AUTOMATIC GROERS SECTION 25 docx

Dear Attorney Del Ciampo:

My apologies. Given the timing of the submission by Attorney Thomas Parrino and Attorney Lee Marlow, on
behalf of the American Academy of Matrimonial Lawyers, | misunderstocd and thought this matter was going
to be deferred until the first meeting of the Rules Cornmittee in September 2018.

in any event, | did have the opportunity to discuss the proposal with Attorney Thomas Parrino. Although |
understand the Academy’s concern, | did express reservation in that the preposed rule change is arguably
inconsistent with the intent of the automatic orders {P.B. 25-5}. We did agree on compromised language,
which | attach hereto. Notwithstanding, | also suggested, given the nature of this proposal, that it would be
appropriate to submit the proposai to the family law section of the Connecticut Bar Association, for their
consideration and feedback, before the Rules Committee takes up the proposed rule change for consideration.
Respectfully, | still believe this is the appropriate course of action.

If 1 can be of further assistance to the Rules Committee, please let me know. Unfortunately, | will be
unavailzgble for the May 14, 2018 meeting.

Honcrable Elizabeth A, Bozzuto

Chief Administrative Judge, Family

S0 Washington Street

Hartford, CT 06106 -
Tel B60.706.5060 Fax BGO.706.5077
Email: elizabeth.bozzuto@jud.ct gov




PROPOSED REVISIONS TO AUTOMATIC ORDERS SECTION 25-5

la. Neither party shall sell, transfer, exchange, assign, remove, or in any way
dispose of, without the consent of the other party in writing, or an order of
judicial authority, any property, except in the usual course of business or for
customary and usual household expenses or for reasonable attorney fees in
connection with this action,

{Revision) 1b. Nothing in Paragraph 1a should be construed to preciude a party
from purchasing or selling securities, in the normal course of business, heid in an,
individual or jointly held investment account, provided that the purchase or sale
is: 1} intended to preserve the marital estate; 2) time urgent in nature; 3)
transacted on an open and public market; and 4} the purchased securities or sales
proceeds resulting from a sale remain-subject to the provisions and exceptions
recited in paragraph 1a above-in the account in which the securities or cash were
maintained prior to the transaction.

3/23/2018



Del Ciampo, Joseph

From: Bill Chapman <bchapman@ctbar.org>

Sent: Wednesday, Qctober 10, 2018 4:35 PM

To: McDonald, Andrew; Del Ciampa, Jeseph

Cc: Aidan Welsh; Jonathan M. Shapiro

Subject: CBA comments re. Proposed Amendment to Section 25-5 of the Practice Book
Attachments: Rules_Comments from FLS re 25-5_10-10-18.docx

Justice McDonald:

This email is regarding a Proposed Amendment to Section 25-5 of the Practice
Book which the Rules Committee requested that the CBA Family Law section review and
comment. Please see attached. If there are any questions feel free to contact me.

Bill Chapman
Government & Community Relations

& Connecticul
Bar Association &
Mobile: 860-707-3308

Desk: 860-612-2004
bchapman@ctharorg
Twilter: @CTBarl.eq




30 Bank Street
New Britain. CT 05605)
T. (860) 223-4400

www.ethar.org

Bar Association

October 10, 2018

Via Email: /\ndrew.MgD_ﬁna;g!{igic<3'11iagl1);)fju:l.c!.g:nv_

Justice Andrew J, McDonald
Connecticut Supreme Court
231 Capitol Avenue
Hartford, CT 06106

Dear Justice McDonald:

You have asked the CT Bar Asscciation to comunent on a Proposed Amendment to the Practice Book 10 which
the CBA Family Law Section submits the following comments 1o the Rules Committee regarding the proposed
changes 10 CT Practice Book Section 3-8(a) and 23-5.

Practice Book Section 3-8(a):
The CBA Family Law Scction approves of the rule change proposed by Judge Adelman provided that this
proposed change does not apply to limited scope representation.

’Ad'clice Book Section 25-5:
The CBA Family Law Section provides the following comments to the proposed rule change:
¢ Maembers of the section questioned whether it is necessary to wclude the “purchasing” of securities in the
propased change. However, other members raised the igsue that a day-trader and/or someone exercising
stock options may need to make a “purchase™.

+  Members of the section raised the issue that the additional requirements that the sale/purchase is (1)
intended to preserve the marital estare; and (2) is time urgent in natwre could make the rule confusing,
subjective, and likely to lead to increased litigation.

* Members of the section raised the issue that the reference to the phrase “in the normal cowrse of business™
in the proposed change is confusing given that this language is also used in subsection {a).

*  Members of the section also raised the 1ssue that the term “marital estate”™ may be confusing, in light of

Connecticut being an all-praperty state.

If you have any questions please contact me or the CBA Family Law section member CCd on this email
(Aidan Welsh).

Sincerely,

Wittiam L. Chapman
Government & Community Relations

Ce: Joseph 1. Del Ciumpo
Joseph; Dchiizi‘nmo@i weletpov




. Del Ciampo, Joseph

Fram: Albis, Michael A,

Sent; Wednesday, November 14, 2018 5:42 PM

To: - Del Ciampo, Joseph

Cc: Bozzuto, Elizabeth

Subject: Proposal To Amend Section 25-5 (b) of the Practice Book regarding the purchase or sale

of securities

Dear Attorney Del Ciampo,

I have now had the apportunity to review the comments submitted by the Connecticut Bar Association (CBA) regarding
the proposal by the American Academy of Matrimonial Lawyers, as revised through the efforts of the Hon. Elizabeth
Bozzuto and Atterney Thomas Parrino, concerning the purchase or sale of securities during the pendency of dissolutian
proceedings.

| believe the CBA raises a legitimate point regarding the proposed amendment’s requirement that the securities
transaction be made “inthe normal course of business.” Asthe CBA points cut, the existing Section 25-5(1) already
excludes sales, exchanges, or dispositions “in the usual course of business” from the transactions prohibited by the
automatic orders, The inclusion of similar language in the proposed new section may create confusian, although the
intent may have been to extend the concept to purchases as well, which are not included in the existing section.

But | have another concern about the fanguage regarding the “normal” course of business. It seems clear, for example,
that a party who conducts a business involving the sale of goads or property may continue to make salesin the normal
course of that business without running afoul of the automatic orders. Itis less clear that the term “business” applies 1o
the management of a couple’s personal investment holdings.

The court in O’Brien touches upon this issue. “The reguiar sale of stocks might be usual for a professional stock trader
but unusual for scmeone who invests in stock funds through a retirement account, had not previously sold any of the
stocks, and had no preexisting plan to sell those stocks until retirement.” Q'Brienv. ’Brien, 326 Conn. 81, 116

(2017). In footnote #12 of the apinion, the court observes that “the exception would appear to extend to personal
transactions, but only if any such transactions are conducted in the narmal course of the parties’ ordinary activities, such
that both parties would fully expect the transactions to be undertaken withaut prior permission or approval.”

If the Rules Commitiee is inclined to adopt the proposal, [ would respectfully suggest that it also take advantage of the
opportunity to clarify the inteat of the phrase “in the normal course of business” as used in the proposed new
subsection. Changing it to words such as “in the normal course of the parties’ investment management” might better
reflect the intent of the proponents. '

I would alse respectfully suggest a requirement that the party wishing to make the transaction first make a reasonable
effort to seek the writien consent of the other party, to the extent that time permits. The current automatic orders
provide that the enumerated transactions may not occur without a prior court order or “the consent of the cther party
in writing.” The rationale for the proposed change is that the delay inherent in seeking a court order may cause a foss in
value of an asset. However, obtaining the consent of the other party does not involve 1he same inherent delay. Even if
an investment decision must be made within 24 hours, Lhere is usually time for an electronic written request for
consent; the transaction could proceed if the other party consented, unreasonably refused consent, or failed to reply by
a stated deadline that was reasonable under the circumstances. | recognize that each additional requirement is fertife

1



ground for litigation, but f also believe the best way to avoid litigation about these transactions is for the parties to
consent in advance rather than have one of them guestion the investment months later with the benefit of hindsight.

Please fee! free to contact me if the Rules Committee has any questions or seeks any further comment on this
matter. Thank you. ) .
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