3

Proposal by the CT Chapter of The American Academy of Matrimonial Lawyers (AAML} to amend
Section 25-5 (b) regarding the purchase or sale of securities in light of O'Brien v. O’Brien, 326
Conn. 81 {2017). Received letter from Attorney Parrino on 2-6-18. On 2-26-18, RC referred
matter to Judge Bozzuto. On 3-20-18, | received letter from AAML with explanation of proposal.
On 2-26-18, RC referred to Judge Bozzuto, CAJ Family. On 3-26-18, RC tabled matter to its May
meeting. On 5-14-18, RC referred matter to CBA (both original proposal and alternate language
worked out by Judge Bozzuto and Attorney Parrino). To be placed on agenda for September,
2018, (Submitted to CBA on §-9-18.) On 9-17-18, counsel made report to RC and RC tabled the
matter to 10-15-18 pending review by Judge Albis and Judge Abrams and referred the matter to
the CBA for comment. On 10-4-18, 1 received comments from Judge Albis indicating that he and
Judge Abrams would like to review the CBA's comments before responding to the RC. On 10-10-
18, comments received from CBA. On 10-15-18, RC tabled matter to 11-19-18 to allow Judge
Albis and Judge Abrams to review CBA’s comments. Received Judge Albis’'s comments on 11-14-
18. On 12-18-18, RC tabled matter to 1-22-19 and asked Counsel to invite Judge Albis to
address the RC at 1-22-19 meeting.
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Joscph J. Dol Ciampo

Deputy Directar, Legal Services
Connecticut Judicial Branch

100 Washirgton Strect, 3 Floor
Hartford, CT 06106

RE:  Proposcd Rule Change

Naar Attorney el Ciampo:

Enclosed with 1his kerter, you wilf find “Proposed Revisions to Autonmatic Oiders,
Practice Book Section, 25-3" which has been prapared by the Rules Commiitee of the
Connecticut Chapter of the Amcrican Acddemy of Matrimonial Lawycrs (AAML),
approved by 1ts hoard of managers, and voted on by its fellows for submission to this
Commitiee for your consideration.

The AAML i5 a mational arganization of appraximately 1600 atrorneys frequently
recognized as experls in the field of fumily Jaw. The AAMIL, was Founded in 1962 ta
cncourape the study, improve the practice, clevate the standards and advance the cause of
matrimenial law, witl the gaal of protecting the welfare of the fanily and sociely. There
are thirly (30Y [elow iu ihe Conpecticnt Chapter. :

The Telaws of the AAML, including those of the Connecticit Chapter, woik with
aarcied couples every day and provide connsel and advice regarding their elients” vights
before and during marriage, mehiding prenuptial agreements, adeption, dissoluticn of
martiage, custody und paventing-tinre with children, valuation and dispesition of property,
and the appuertionment of financial suppart,  AAMU Tellows not onty advacwe (o and
sounsel elients in contested dissolution of marriage acticns, bul alse assist clicats in
reachiing negatiated settlements without the veed for wizi.

The suggested rule chonge submitied has been prepared 1o light of our Supreme
Court's decrsion in"Q* Brigy ¢, O Beicn, 326 Conn. 81 {2017) which held that rowtine siock
sales or trades, cven if done in an cffort o prescrve the imarital estate and the proceeds are
kept intact and availeble to e orial court for cquirable distribution, violate the guomatic
orders pursuant 1o Practice Book, Section 25-3.

Although its cbvious that differem shares of stock may have different vatues, al§
stock shares have one thing in cormmon, they are only worth what they can be solkd {or on
any given day. Stock shares lack the uniqueness of most tmgible property that may not be
able to be adequarely exchanged for casii.

A stoek™s vabue can change fequently and drastically as o resuit of o company’s
performance and/or canstantly changing inarket conditions. Accordingly, requiring littgants
fo ubtain a court order prior o consumimating a stock transaction when sugh decisions to
sedl or trade, routinely need to be made guickly, will result in delays and more fmporrantly
lost opporfunitics. Ruther than converting n declining stock inta cash before it loses value
artrading it for another that is ready to skyrocket, in the time it takes



io muke a phone call o push a fesw bultans on a computer, onc is now required o file w motion, wail for it o
appear on the short calendar list, participate In an cvidentiary hearing that may requise expert iestimony regeyding
valuation and finally wait for the caurt’s desision prior to executing ihie ransaction. Even if the court issucs i3
ruling expeditiousty, #t a minimem, weeks will pass and due to the changing market conditions, waney or
opportunity will be lost,

These “Permission/Veluation” hearings present public pelicy concerns, as well. The vast number of
evidentiary hearings thar will be needed as o result will wreak havee on our Family court systein whiclr is already
overburdenced and strerched to near its limits considering the velumincus pending netions, coupled with the recent
reductions in court personnel. These hearings will 1ake up valuable court lime while people with inore pressing
issues thal need to be promptly addressed by the court, such as chitd support, custody, ahimony, and applications
for relief from abuse, wait in the halls, Such a cendition is contrary to the policy i favor of judicial economy and
the principle of the sound and effective administration of justice.

Accordingly, we believe that Practice Book Section 25-5 sheuld be amended i atcordance with the
enclosed submission. Altliough we would welcome the opportunity lo respond 1o any inguiries by this Committee
or provide additional testimony at any hearing on this subject, please consider thig letter as writlen testimony at
any such hearing,

Thank you for your time and consideration.

AAMI ,(QU'NN J”trtﬁ PLCHAPTER
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Themas P, Parrino, ol Martow,
lts Past President its Secretary
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PROPOSED REVISIONS TG AUTOMATIC ORDERS SECTION 25-5

1a. Neither party shall sell, transfer, exchange, assign, remove, or in any
way dispose of, without the consent of the other party in writing, or an order of
judicial authority, any property, except in the usual course of business or for
customary and usual household expenses or for reasonable attorney fees in
connection with this action.

1b. Nothing in Paragraph 1a should bé construed to preclude a party from
purchasing or selling securities held in an individual or jointly held investment
account, provided that the purchase or sale is transacted on an open and public
mérket, and the purchased securities or sales proceeds resulting from a sale remain
- subject to the provisions and exceptions recited in paragraph 1a above - in the

account in which the securities or cash were maintained prior to the transaction.
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Del Ciampo, Joseph

From:; . Nicole Melendez <nmelendez@parrinoshattuck.com> on behalf of Thomas Parrino
<tparrino@parrinoshattuck.com>

Sent; Tuesday, February 06, 2018 11:25 AM

To: karen.vikiinetz@connappjud.ct.gov

Cc: Del Ciampao, Joseph; Thomas Parring; Nicole Melendez

Subject: Proposed Revision to Practice Book Section 25-5 _

Attachments: DRAFT PROPOSED REVISIONS TO AUTOMATIC ORDERS SECTION 25 pdf

Dear Justice Robinson:

| am a Fellow and Past Presidant of the Connecticut Chapter of The Amarican Academy of Matrimonial
Lawyers. | currently serve on the Chapter's Rules Committee, which has considered the teachings of the
Connecticut Supreme Court’s decision in the O’8rien matter. The Rules Committee respectfully submits for
consideration by the Connecticut Supreme Court’s Rules Committee the attached proposed revision to
Practice Book Section 25-5. I understand that the Rules Committee that you Chair is scheduled to meat on
Monday, February 26, 2018 at 2:00 p.m. and respectfully request that you add to the agenda for consideration
the proposed practice book revision.

If the Committee has any questions or wishes to engage in a dialog, | am available to attend the meeting on
February 26, 2018 or can address any questions in writing.

Respectfuily,

Thomas P. Parrino, Esg.
PARRINOJSHATTUCK, PC
285 Riverside Ave.
Westport, CT 06880
P.O. Box 831
203.557-9755 - Phone
203-557-8018 - Facsimile

Past President, American Academy of Maotrimanici Lawyers, CT Chapter
Fellaw, International Academy of Fomily Lowyers

Confidentiality Note: This e-mail is intended only for the person oz entity to which it is addressed and may contain information that
is privileged, confidential or otherwise protected from disclosure. Dissernination, distribution or copying of this e-mail or the
information herein by anyone other than the intended recipient, or an empleyee or agent responsible for delivering the message to the
intended recipient, is prohibited. 1f you have reccived this comail in ergor, please call PARRINOQ|ISHATTUCK, PC at 203-557-9755
and destray the original message and all copies.



DRAFT PROPOSED REVISIONS TO AUTOMATIC'ORDERS SECTION 255

la. Neither party shall sell, transfer, exchange, assign, remove, or in any
way dispose of, without the consent of the other party in writing, or an order of
judicial authority, any property, except in the usual course of business or for
customary and usual household expenses or for reasonable attorney fees in
connection with this action.

1b. Nothing in Paragraph 1a should be construed to preclude a party from
purchasing or selling securities held in an individual or jointly held investment
account, provided that the purchase or sale is transacted-on an open and public
market, and the purchased securities or sales proceeds resulting from z sale remain

N
- subject to the provisions and exceptions recited in paragraph 1a above - in the

account in which the securities or cash were maintained prior to the transaction.



O'Brien v. O'Brien, 326 Conn. B1 {2017)
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326 Conn. 81
Supreme Court of Cannecticut.
Michael J. O'BRIEN

! V.
Kathleen T, O’'BRIEN
SC 19635

Argued December 14, 2016

Officially released June 27, 2017 ‘

Synopsis

Background: Husband filed action to dissolve his
marriage 1o wife. The Superior Court, Judicial District of
Fairfield, Howard T. Owens, Jr., Judge Trial Referee,
dissolved marmriage and entered financial orders
distributing marital property., Husband appealed. The
Appellate Court, Sheldon, J, 138 Conn.App. 544, 53
A.3d 1039, reversed in part and remanded for new trial on
all financial issues. On romend, the Superior Court,
Pinkus, 1., 2014 WI, 1284432, denied wife's motion for
contemp! based on husband's sale of stock during
pendency of action without fivst receiving permission, bul
awarded grester than even distribution to wife based on
husband's salc of steck. Husband appeated. The Appellate
Court, Prescott, J., 161 Conn.App. 575, 128 A.3d 395,
reversed financial orders and remanded. Wife filed
petitien for certification, which was granted.

Moldings: The Supreme Cowrt, Palmer, 1, held that:

" yrial court had authority to compensate wife for losses
caused by husband's sale of siock, even in absence of
contempt finding;

1 trial court did not abusc its discretion by remedying
wife's losses by adjusting distribution of marital asscis in
ex-wife's favor;

OV court's remedial award to wife did nol exceed her
reasonable share of the loss caused by sale of stock;

“Ltrial court was justified in iocking beyond value of
stecks on date of marriage dissolution in considering how
to make wifc whole;

5 L .
Bl decision 10 sssess value of stocks on date of new 1rial
on remand, rather than on date of violations, was not'
arbitrary or irrational;

YWESTLAWY €3 2018 Thomszn Fhealeas No chait

1) sale of stock was not exceptad from automatic vrders as
a4 ransaction made in the usual course of business;

I evidence supported finding that stocks were marital
property subject to distribution; and

" alimony award in favor of wife did not result in
improper distribution of marital property.

Reversed end remanded with direction.

West Headnotes (48)

i Motions
mEnforcement of orders

Trial court’s authority to enforce its own orders
arises from common lew and is inherent in
court's functicn as a tribunal with the power o
decide disputes.

| Cases that ¢ite this headnote

ml Maotious

w=Enforcement af orders

Trial court's power 1o enforce its own orders is
necessary 10 preserve its dignity and 1o protect
its proceedings.

i Cases that cite this hexdnole

a Conternpt

~Disobedience to Mandate, Order, or Judgment

Party to court proceeding must obey the court's
orders unlgss and until they are modified or
rescinded, and may not engage in sell-help by
disobeying a court crder te achieve the party's

et LS Goverirmant Works |
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desired end.

| Cases that cite this headnote

Contempt
<=Criminal contempt
Coniempt

= Civil contempt

The law recognizes , two Ubroad types of
contemnpt: criminal  and  civil, which are
distinguished by the type of penaity imposed.

Conn, Gen. Stat. Ann, § 51-33a. ”
i

Cases that ciie this headnote

Contempl
=Criminal contempt

Criminal contempt penalties are punitive in
nature and employed ugainst completed actions
that defy the dignity and authority of the court.
Coon. Gen. Stat. Ann. § 51-33a.

Cases that cite this headnotc

=

Contempt

+=Civil conlempt

Contempt

=Purging contempt after adjudication

Civil contempt is not punitive in nature, but
intended to coerce future complisnce with a
court prder, and the conlemner should be able to
oblain release from the sanction imposed by the
court by compliance with the judicial decree.

Cascs that cite this headnote

o]

Contempt

G=Indemnity 1o Party Injured

Contempt

w=lmyprisenment to cempel performance of act
required

Civil contempt finding permits trial court 1o
coerce compliance by imposing a conditional
penalty, ofien in the form of a fine or period of
imprisonment, to be lifted il" the nencompliant
party cliooses to obey the court.

| Cascs that cite this eadnote

Attorney and Client

=4 tability for costs; sanctions
Costs

<Najure and Grounds of Right

Tools available to trial court to enforce its orders
include courl’s power to sanction parties and
their attorneys for dilatory, bad faith and
herassing litigation conduct, even in the absence
of a specific rule or order of the court that is
claimed to have been violated.

Cases that cite this hcadnote

Casts

c=Nature and Grounds of Right
Tretria) Procedure

c=Failure to Disclose; Sanctions

Sanctions imposed by couwrt for improper
conduct, such as disvovery abuse, may include
awarding ditigation costs to the party harmed by
the improper conduct, exclusion of cerain
evidence or testimony, or even the enry of a
default, nonsuit, or dismissal,

Cases that cite this headnote

Contempt
=Findings

WESTLAW £ 2038 T omise Faulers Ha claim o ondingd U.S. Govercmeant wWorks.
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161A3d 1236

11

1131

To impose contempl penalties, whether criminal
or civil, trial court must make a contempt
finding, which requires the count to find that
offending party wilfully violated couri’s order.
Conn. Gen. Stat. Apn. § 51-33a

2 Cases that cite this headnote

Conlempt
&=Disobedience to Mandate, Order, ot Judgment

Faiture 10 comply with a trial court order, alcne,
will not support a finding of contempt; rather, to
constittte contempt, a party's cenduct must be
wilful.

Cases that cite this headnote

Contetpl
= Disobedience to Mandaie, Order, or Judgment

Good faith dispute o1 lepitimaze
misunderstanding about the mandates of g trial
court order may well preclude a finding of
witfulness required to find a party in contempt,

Cases that cite this headnote

Contempt
@=Disubedience to Mandate, Order, or Judpment

Whether a party’s violatien of trial court order
was wilful, as required to Gnd party in contempr,
depends on the circumstances of the particular
case and, ultimately, is 2 factual question
commilied to the sound discretion of the trial
court.

I Cases that eite this headnote

WESTUAVY € 2018 Thamzon
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Condempt
w=Indemnity 19 Pavty Injured

When a party vielaies a trial court order, causing
harm to another party, courl may compensate
the injured party in contempt proceeding for
losses sustained as a result of the violation,
which is usually accomplished by ordering the
offending party to pay a sum of money to the
injured party as special damages,

1 Cascs that cite this headnole

Contempt
w=indemnity to Party Injured

Unlike contempt penalties, remedial award does
nol require a finding of contempr; rather, in a
contempt proceeding, even in the absence of 4
finding of contempt, trial court has broad
discretion to make whole any party who has
suffered as a resull of another party's faiiure to
comply with a court order.

2 Cases that cite this headnote

Contenpt
e=Indemnity to Party Tnjured

Because trial court’s power to compensate an
injurcd perty by pranting remedial award in
contempt proceedings based on  offending
party’s violation of ¢courl order does not depend
on the offending party's intent, court may order
compensation even if the violatien was not
wilful. :

I Cases that cite this headnote

Divorce
enjunclion against disposition of property
before award

Even in absence of contempt finding, trial coun




O'Brien v. O'8rien, 326 Cann, 81 (2017) e

161 A3d 1236

had authority to compensate ex-wife for any ] ]

losses causcd by ox-husband’s sale of stock Cases hat cite this headnote

during pendency of marriage  dissolution

proceeding, since sale of stock viclated court's

automalic crders precluding sale, transfer, or ‘

exchange of property  without  permission;

ex-husband was bound to follow court’s orders

and  was responsible for consequences of

viplation, and transactions disrupied siatus quo

and prevented court from detcrmining proper . . . . .

Practice Book § 25-3(b3L1). estate cax?sed by ex-husband's sale of stock in
violution of court’s automatic orders by

Cuses thai cite this hendnote adjusting  distribution  of marital  assets  in
ex-wife's favor in dissolution of marriage
procceding; elthough providing a remedy for a
violation of a couvt order wis not one of the
enumerated factors in stalute governing preperty

P Diveree

sInjunciion against disposition of propesty
before awar:d

i Divaree distribution, couwrt had inherent authority to
=lijunetion against interference with person or order ex-husband o issue distinct payimment o
propesty ex-wife for any losscs cavsed by ex-husband's

sale of stock, and court merely cxercised 1t
Automalic orders are intended 10 keep the cquitable discretion o combing  steps  of
financial silwation of the parties at a slalus quo distributing marital assets pursuant o stawic and
during the peadency of dissolution of murviage separately ordering ex-hushand to issue payment
action. Conn. Practice Book § 25-5. to ex-wife. Conn. Gen. Smat. Ann. § 46b-%1;
Caonn. Pructice Book § 25-5(b)(1).
Cascs that ¢ite this headnote
Cases that ¢ite this headnoie
1 Divorce
) £xQther marital conduct; misconduct in general 1221 Divoree
Lelnjunclion against disposition of property
Ordinarily, a party in a dissolution of marriage before award
proceeding is not responsible for poar or
ShD!’iSighf&d business decisions conceruing Trial court's remedial award to ex-wilc in
marital assels. marriage  dissolution  proceedings based on
ex-husband’s safe of stock, in viofation of
. . aptomatic orders precluding sale, transfer, or
Cases thut cite this headnote exchange of property without permission, did
not excecd ex-wife's reasonable share of the
logs, and thus did not ammount to a penalty for
cx-hushand's  violation of automnatic orders;

120 Conlempt c'om1 dﬁlcljmincd amount of loss afler 1ri_-'ll at
+=Disobedicnce to Mandate, Qrder, or Judgmenl whicl: parlies were each alffol'ded opportunity lo

present evidence concerning extent of {oss, and
Even if lrial courl order imposes a burden on a cx.-wifc was ewarded no more than .[hc Iosscs
party, or party belicves his actions are otherwise fairly Hunln_nablc to l}cr share of marital estate.
justified, party may nat act unilaterally in Conn. Practice Book § 25-5(b)(1).

contravenlion of the order.

WESTLAW &) 2018 Thosnson Welere Nogliom by ot L
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Cases that cite this headnote

Contempt

w=[ndemnity to Party Injured
Contempt

w-Amount of fing

Trial court has the ecquitable discretion in
contemnt proceedings to choose whether to
provide a remedy in the fust pliuce 1o party
injured by another patty's violation of a coun
order and to determine the amount of any
remedial award in light of the specific
circumstances of the case.

Cascs that cie 1his headnole

Contenipt
sabndempity to Party Tnjured

Essential goal in making a remedial award for
viclation ol cowrt order in contempt proceedings
is to do rough justice, not 1o achieve auditing
perfection, and thus award may be based on
reasanable estimations of the barm caused and
frial gourt’s own superior understanding of the
litigation.

Cases that cite this headnote

Contempt
s Ameunt of fine

1f the court elects 1o provide a remedial award
for violation of c¢ourt order in contempt
proceeding, then the valuc of the award may not
exceed the reasonable value of injured party's

losses.

Cases that cile this headnote

4]

127

134

AT I ETAER

Coniempt
»=Evidence
Contempt

w=1n generai; counsel

Trial  court's cenclusions  concerning  the
appropriate remedial award for violatien of
court order in contempt proceeding must be
based on evidence presented Lo the vourt; court
must therefore allow parties to present evideuce
concerning the loss and the proper amount of
compensation, and to cross-cxamine adverse
witnesses.

Cases that cilc this headnote

Contemt
- w=Rvidence

As with any other factual determination, trial
court’s findings concerning remedizl award for
violation of cowrt arder must be supported by
evidence in contempt procecding.

Cascs that cite this headnote

Divoree
<=Injunction against dispesition of property
before award

[n considering how 1o make ex-wife whole lor
ex-husband's sele of stock in violation of wrial
courl’s automatic orders, court was justilied in
looking beyond the valuc of the stocks and
options on the dale of narriage dissolution and,
instead, 1o the value ex-wite might actually have
received from any stocks and options court
could have distributed to lier following remand
for new trial on financial issues; court was not

valuing mavital property for purposes of
distributing it under  stalule  governing

distribution of property, but rather court was
determining proper remedy for violation of court
order pursuant to its inherent authorily (o
enforce its orders, Conn. Gen. Std. Aon. §

fopries b
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46b-81; Conn. Praclice Book § 25-3(0)(11.

Cases that ¢ite this headnote

Divorce
“#=Injunction against disposition of property
before award

Trial count's decision, in considering how (o
make ex-wife whole lor ex-husband’s sale of
stock in violation of court's automatic orders, to
assess value of stocks on date of new trial
following remand, rather than on dote of
violations, was not arbitrery or irraticnal in
marriage dissolution proceedings, at time of new
trial, court was able to delermine with certainty
the precise value of the loss to marital cstate
caused by ex-husband’s transuctions, ex-wile
rightfully expected that ex-husband would obey
automatic orders and that stocks wauld remain
in marital estate uatil distributed following trial
on remand, end courl's decision essentially
placed ex-wife in the position she would have
vccupied at that time had ex-husband pot
violated automatec orders. Conn. Gen, Stal. Ann,
§46L-81; Conn, Practice Book & 25-5(b)(1).

Cascs that cite this headnote

Damages

“=Breach of contract

Damages

w=Mode of estimating damages in general
Plaintiff in breach of contract action is ordinarily
entitied to be placed in as good a posilion as he
would have been in the absence of the breach,
and award of damages may include tost profits,

Cases that ¢ite this headnote

Divorce
w=Injunction against disposition of property
before award

1231

133

Ex-husband's sale of stock during pendency of
martiage dissclulion procceding was not 2
transaction made in the usual course ol business,
and thus sole of steck did net fall within
exception (n automatic order prechuding sale,
mansfer, or exchange cof property  without
permission; ex-husband was an aftorney by
profession, not a stockbroker, and there was no
indication that ex-husband had a regular practice
of buying and selling stocks. Conn. Praclice
Book § 15-5(b)1).

Cases that cite this headnote

.Judginuut
FApplication of gencral rules of construction

When construing a Irial court’s memorandum of
decision, effect must be given to that which is
clearly implied as well as to that which is
expressed.

Cases that cite Wiis headnote

Appeal and Error
u=Necessity ot finding facts

When 1rial court malkes an ultimate finding of
fact, appellate court presumes, in the absence of
evidence to Lhe contrary, that trial court also
made the subsidiary findings negessary (o
support its ultimate finding,

Cases thai cite this headnote

Divorce
s=lujunctiod against disposition ol property
before award

Supreme court would adopt neither a bright line
rule that stock sales were wlways mmade in the
usual course of business, and thus not subject to

RIS DV N FC N ISR B
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exchange of property without permission, nor &
rale presuming that stock sales always fall
within usual course of business cxceplion 10

automatic orders in marriage dissofution actions; -

autgmatic orders povemed transactions of any
property and mude no exception for wansactions
concerning certain types of assets, whether a
particuiar  type of transaction had been
conducted in the wusval course of business
presented a question of fact lo be determined by
locking to the circumstances of cach case, and
proposed ruics were inconsistent with purpose

of automatic orders. Corn, Practice Book §-

25-5(b)(1).

althought cvidence showed options had not
vesled " al time. of original Wial, evidence
demonsirated that options were awarded prior 1o
dissolution, and ex-hushend testified thar
oplions were compensation for pest services.
Conn. Gen. Sttt Ann. § 46b-81; Conn. Praclice
Book § 25-5(b)(1).

Cuases that cite this headnote

2 Divorce
=Employment benefits in general
Cascs thatcire this headnote
Unvested stock options may be censidered
marital property subject to  distribution in
inarriage dissolution proceedings if they are
eamed during the mamiage. Conn. Gen. Seat,
Pst Divorce Ann. §46b-81,
' w=Injunction against disposition of property
before award
Cases that cile this headnote
Whether a transaction is conducted in the usual
course of business, and thus excepted fram B
autemalic  orders in  marriage dissolution
proceedings  precluding sale,  transfer, or 18] i )
exchange of property without pernmission, does l_)wnnc R
not win solely on the type of asset or w=Employment benefits in general
transaction, but on whether the transaction at ,
issue was a continuation of prior attivities 1f mwcmd stock °_pl'°"S are award.cd a8
carried out by the partics before the dissolution compensation for SCIVICES performied during the
action was commenced. Conn. Praclice Book § marriage, unvcstc_d options may properly be
25-5(b) 1), canfdergd marl'ta} property SLIbJBL‘:l to
distribution, even if they wil not vest unuil zfter
the marriage is dissolved. Conn. Gen, Star. Ann,
Cases that cite this headnote § 46b-81.
Cases that cite this headnate
il Divorce
<=Injunclion against disposition of property
before award ) ,
Divoree
Evidence supported trizl cowt's finding that v=Employment bencfits in general
stock  options  ex-husband  sold  withour .
permission from ex-wife or trial coun during If u_nvesied options are awarded for Fu.ture
pendercy of dissolution of marriage proceeding services  w  be perlocmied aﬁer marriage
were marilal property subject o distribution dissolution, l_hcn thc)_’ are m‘” considered marital
between parties, and thus that sale violated proper‘Tysub_icct to distribution. Conn. Gen. Stat.
automatic orders precluding sale, transfer, or A“"'.g 46b-81.
exchange  of property  withiout  permission;
WEATLAYY GA18 Thoamen Roulirs 240 ekt b srzivinl UL Govemaanl YWeels i
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Cases that cite this headnote

. Eh}
Divorce it

L=Hearing
Diverce
=Disposition of Preperty

Determining when stock options were earned,
and whether they are for predisselution or
postdissolution services, poses a queslion of fact
for the trial court when determining whether
options  are marital  property  subject 10
distribution in marmiage dissolation proceedings,
and appeliate court must accept the findimg
uniess it is clearly erroncous. Conn. Gen, Stat.
Ann. § 46b-81.

- N [44]
Chases that cite this headnote

Evidence
2=Credibifity of witnesses in peneral

As the finder of fact, lrial court is free o credit
ail or any portion of plaintiff's testimony.

Cases that cite this headnote

Divorce
-Double-counting, ‘double-dipping,* dual use

Trial court's award of retroactive alimony tc
ex-wile in murriage dissolution proceeding did
not constitute impermissible deuble dipping in
marriage dissolution proceedings, even if award 14l
required ex-husband 1o pay amearage out of his
share of marital assets distributed by court; trial
court " was free 10 consider marital asscts
distributed to party paying alimony as a
potential source of alimony payments, and assets
ex-husband might have used 1o pay alimony
award were all awirded to him, not to ex-wife.
Conn. Gen. Stat. Ann. §§ 46b-81, 26h-82.

o lensn Monior s

Cases hal cite this headnole

Divorce
{=Double-couniing, *‘double-dipping,” duat use

Triai court’s  alimony award  constitures
impermissible double dipping only il court
considers, as a source of the alimony payments,
assets distributed 1o the perty receiving the
alimony in marrizge dissolution preoceedings.
Conn, Gen, Star Ann. §§ 46b-81, 46b-82.

" Cases that cite this beadnote

Divorce
L=Particular applications of multiple factors

Even if alimony topether with property
distribmion meant that triel court cffectively
awarded 78% of marital estate to ex-wife and
22% to cx-husband in marriage dissolution
action, trial court did not abuse its discretion in
making award; distribution ratio of 78% to 22%
was not excessive on its [ace, award rellecled
that ex-husband had an earnings potential of at
least eight times that of ex-wife, and significant
part component of ex-wife's distribution was
remcdial award for ex-husband's viclations of
automatic orders. Conn. Gen. Stat.” Ann. §
46b-81; Conn. Pructice Book § 15-5(b)(1).

Cases that ¢ite this headnote

Divorce
s=Power and authority of court
Divoree
&=Discretion of court in general

Trial courts are endowed with broad discretion
to distribute properly in connection with a
dissolution of marriage and are empowered to
deat broadly with property and its eguitabie
division incideat to dissolution proceedings.
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Conn. Gen. Slén. Ann, §46b-81.

Cases that ¢ite this headnole

131 Divaree

<=Facrors and considerations in general
Divoree
Z=Verdict, Findings, or Determination

Although trial court need not give each factor
under statute governing distribution of muritai
property equal weight when making distribution
decision, recile statutory crileria  that L
considered in making its decision, or muke
express findings as to each statutory factor, i
must ake each into account when distributing
marital property in  marriage  dissolulion
proceedings. Conn. Gen. Stat, Ann. § 46b-Bi(c).

| Cases thal cite this headnote

1471 Divorce
w=Presuwimptions
Divoree
w=Discretion of comt

Judicial review of a trial court's exereise of its
broad discretion in domestic relations cazses s
limited 1o the questions of whether trial court
comectly applied the law and could reasonably
have concluded as it did; in making Lhose
determinations, appellate cowrt allows every
reasonable  presumption  in favor of the
correciness of trial court's action.

Cases {hat ¢ite this headnote

143 Divorce

“=Disposition ol Property

Generally, appeilate court will not overturn trial
court’s division of matital property unless trial
court nisapplies, overlocks, or gives a wrong or
improper effect to any lest or consideration that

AEATLAVY B3 ZE Thogieeay [ensioas: e el b

it was its duty to regard. Conn. Gen. Stal. Ann. §
46b-81.

Cases that cite [his hcadnole

Attorneys and Law Firns

“r[242 Daniel 1. Krisch, with whom was Aidan R.
Welsh, for the appeilant (defendant).

Daniel ). Klau, for the appetlee (plaintiff),

Ragers, C.J,, and Paimer, McDonald, Espinosa, Robinson
and Vertefeuille, Is.

Onpinion

PALMER, /.

**84 In this cerlified appeal arising from a marital
dissolution action, we must determine whether a trial
court properly wnay consider a party’s violution of a court
order when distributing marital property, even if the friai
court finds that the viglation is not contemptuous. The
plaintiff, Michaei J @ Brien, filed this action o dissolve
his marriage to the defendant, Kathleen E. O'Bricn.
During the pendency of the action, the plaintiff sold
shares of stock and eXercised certain stock options
without first receiving permission from either the
defendant or the trial court, as required by Practice Book
§ 25-5," which alsp provides that a party *85 who fails to
obey the orders automatically entered thercunder may be
held in contempt of court, The trial court found that the
plaintiff's transactions violated those orders but did not
liold the plaintiff in contemnpt because the couwrt concluded
the violations were not wilful. Nevertheless, because the
transactions had caused a significont loss to the nuarital
estate, the count considered that loss when it distributed
the marital property between the parties, awarding. a
greater than even distribution 1o the defendant. On appeal,
the Appellale Court concluded that, in the absence of a
finding of contempt, the trial court lacked the authority 1o
afford the defendant a remedy for the plaintiff's violation
ol the autematic orders. See @'Brien v. Q’Frien, (61
Conn.App. 575, 591, 128 A.3d 595 (2013). We therealter
granted the defendant’s petition for certification to appeal,
limited to the following tssue: “Did the Appellate Court
correclly detennine that the wial court abused its
discretion when it considered the plaintiffs purported *86
violations of the automatic orders in its decision dividing

‘-
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marital assets [even though the court did not hold the
plainkifl in contempt of court for those violations]?”
**1244 ('Brien v. O'Brien, 320 Conn. 916, 13} A3d
751 {2016). We agree with the defendant that the trial
court properly excreised its discretion in considering the
plaintiffs violations of the automatic orders in its division
of the marital assets, and, therefore, we reverse the
Judgment of the Appeliate Court.

The Appellate Court's opinion and the record conlain the
following undisputed facts and procedural history relevant
to this appeal. The parties were married in 1985 and had
three children together, all of whom were under the age af
cighteen when the trial court rendered the dissolution
judgment. See @ 'Brien v. O lirien, supra. 161 ConitApp.
at 578, 128 A 3d 595, The partics are cach well educaled
and have had lucrative carcers. Sec id. The plaintiff holds
a law degree 2nd is employed as senior vice president,
general counsel, and secretary of Omnicom Group, Inc.
{Omnicom). Id. His base salary is $700,000 per yeur, and
his compensation has also included a cash bonus of
varying amounts and noacush compensation, usuaily i
the form of stock or stock options. id, In the years leading
up 1o the dissolution, the plaintiff's annual cash
compensation averaged at least $1.2 million, along with
additional noncash compensation. Sec id. The defendant
hotds a college degree and was previously employed as a
managing director for Credit Suisse, earning more than 5
million annuatly. 1d. She left her employment in 2003 to
devote her time to raising the parties” children. Jd. The
defendant later perticipated in a ‘“'returnship” program
with JP Margan Chase, earning about $143,000 annually.
Id. -

At the time of the dissolution acticn, the partics’ asscts
censisted principally of numergus bank and nvestment
accounts, their principal residence in the Llown of
Greenwich, a second heme, and personal .property. *87
The plaintiff also held vested shares of Omaicom stock
and unvested Omnicom stock options.

The plamtiff filed the present action in 2008, afleging that
the marviage had irretrievably broken down. See id,, at
379, 128 A3d 593 and n.3. Mc sought a judgment
dissolving the marriage, an equitable division of the
marital estate, and orders regarding child custody and
support. .

Attached 1o the plaintiff™s complaint was a copy of the
automatic orders required by Practice Book § 25-5 {d). In
accordance with the requirement of § 25-5 (b) (1), that
attechment included the admonition that the parties were
not permitted 1o “sell, transfer, exchange, assign, remove,
or in any way dispose of ... any property” while the

disselution action was pending witliout the prior consent
of the other party or the court.

The trial court rendered judgment dissolving the parties’
marriage in September, 2009. The court also entered
custody orders regarding the minor children and financial
orders distributing the marital property hetween the
parties. In its financial orders, the tial court effectively
awarded 55 percent of the marital assets to the defendant
and 45 percent 1o the plaintiff, O’Brien v. O'Brien, supra,
161 Conn.App. a1 580, 128 A.3d 3935. These marital assets
included all of the plaintift’s vested and unvested
Omnicom stock shares and options. See id., at 580 n.4,
128 A.3d 595, The trial court also ordered the plaintiff to
pay unallocated olimony and child support 1o Ihe
defendant. See O’Brien v. O’Brien, 138 Conn App. 544,
54546, 53 A3d 1039 (2012), cert. denicd, 308 Conn.
937,938, 66 A.3d 500 (2013).

The: plaintiff appealed from the trial court's financial
arders, challenging, inter alia, its unaltocated zlimony and
child suppott award. Id., at 545, 53 A.3d 1039, The
Appellate Court agreed with the plaintiff's claim
concerning the alimony and child **1245 support award
and reversed the trial court’s judgment as to its financia!
orders, but did not disturb *88 the decree dissalving the
marriage, Sce id., at 546, 337, 53 A3d 1039, The
Appeliate Court remyanded the casc to the trial count for a
rew trial on zli financial issues. 1d., at §57, 53 A.3d 1039,
The panies do not dispute that the appeal stayed the trial
court's financial orders and that the automatic orders
remained in effect during the pendency of the appeal.

While the dissolution action or the appecal from the
judgment of dissolution was pending—and while the
automatic orders thus remained in effecl—the plainifl
executed three stock transactions that are the subject of
the present appeal. See O'Brien v. O'Bricn, supra, 161
Conn.App. at 579, 581, 128 A.3d 593, The plaintiff made
the first transaction in February, 2009, onz year afier
filing the dissolution action but before the dissolution
decree entered in September, 2009, See id, at 579, 128
A3d 595, In the first transaction, the plaintiff sold all of
his 28,127 vesied Omnicom shares. id. He did so without
first seeking the consent of the defendant or the approval
of the trial count. 1d. According 10 the plaintiff, he was
concerned about volatility in the stock market following a
mariet decline in 2008 and thought that preserving the
current value of the shares through a sale was in the
parties’ best, immediate imercst. See id. The plaintff
placed the proceeds from the sale into a bank account and
disclosed the sale to the defendant approximately two
months later when he submitted an updated financial
affidavit. ’
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The plaintiff exccuted the sccond and third transactions in
2010 and 2012, respectively, after the original trial and
while the first appeal was pending. See id,, at 581, 128
A.3d 595, In these two transactions, the plaintift exarcised
a total of 75000 Qmnicom stock options that he had
received as part of his noncash compensation while the
dissolution actian was still pending and before the trial
court rendered judgment dissolving the marriage. [d. The
options had vested after the iwrial court’s dissolution *B%
Judgiment was rendered but before the Appellate Count
reversed the trial cowt's financial orders. Sce id., at
581-82, 128 A.3d 595. He exercised 22,500 options in the
first transaction znd 352,500 options in the second
transaction. Each time, the plaintiff immediately
converted the options to cash and retained the cash
proceeds in 2 bank aceount. As with his earlier stock sale,
the plaintiff did not seek consent from the defendant or
approval from any judicial authority before exercising the
aptions, [d.

On remand, the defendant filed a molion for contempt
with respect to the plaintif[’s transactions. 1d., at 582, 128
A3d 595, The defendant asserted that the plaintiffs
transactions violated the aulomatic arders because he had
sold, exchanged or disposed of property without prior
perniission, as required by Practice Book § 25-5 () (1),
Sce id. In her motion, the defendant requested that the
court find the plaintiff in contempt, order the plaintiff to
pay legal fees and costs in connection with the contempt
motion, and award any other relief that the court decmed
approprizate. ld.

At the remand trial in Feliruary, 2014, the defendant
presented expert testimony to cstablish the cconomic loss
resulting from the plaintiffs transactions. See id. The
defendant’s expert testifted that the stock shares and
aptions were werth approximately $2.5 million at the time
the plaintiff sold and exercised them, respectively. The
expert further testified that, if the plaintiff had nol sold or
exercised the shares and options but instcad had retained
them, they would have had a value, as of the date of the
retrial, of about $6 **1246 million. Sec id. Thus,
according to the defendant’s expent, the plaintiff's
decision to sell the shares of stock and exercise his stock
options had caused a net loss 10 the marital estate of about
$3.5 million. {d,

For his part, the plaintiff admitted that he had nol sought
permission 1o engage in the transactions. He *90
nevertheless testified that he had consulted with attorneys
conceming the transactions before executing them and
that he did not believe that he otherwise nceded
permission fo execute the transactions. The plaiatiff

further festified that he thought converting the shares to
cash would best preserve their value in the face of
ongoing market volatility. 1d., at 579, 128 A.3d 595.

After trial following the remand, the trial court issued a
memorandum of decision and new financial orders, The
court first explained that, in crafring its financial orders, it
had considered the testimony and cxhibits presented,
ajong with the required statstory criteria, set forth in
General Statutes § 46b-81," governing the trial court’s
distribution of maritat property. The court then turned 1o
its findings of [act. After setting forth the history of the
parties’ marriags and careers, the court determined that
the plaintiff’s exming capacity exceeded the defendant’s,
finding that the plaintiff had eamned at least 1.2 million
amnually in the years lending up to the dissolution,
compared o $143,000 that the defendant earned annually.
With respect o the marital assets, the court explained that
it had valued them as of the origina! date of dissolution.
ld., at 583, 128 A.3d 595. The paitics had agreed to the
value of most of the imarilal assets in a pretrial stipulation,
which the court incorporated by reference. Id.

*91 With respect to the transactions, the trial court found
that the plaintiff had sold 28,127 shares of Omnicem
stock and exercised 75,000 Omnicom stock options while
the auiomatic orders were in effect and without the
defendant's consent or the court’s permission. Id., at 579,
581, 128 A3d 595, Although concluding that the
plaintiffs transactions “did in fact violate the automatic
orders,”" the court did not hold the plaintiff in contempt
because it found that the plaindff had sought the advice of
counsel concerning the transactions, and, consequently,
his violations were not wilful. Neverthcless, the count
explained that the transactions caused “'z significant loss
10 the marital estate” and thal the court had “taken into
account these transactions in making [its financial]
awards."”

The trial court then turned to property distribution. The
assets in the marital estate had a value of epproximately
$6.5 million. The wial court awarded the defendant
**1247 the principal residence and permitted her ta keep
a pension from Credit Suisse, as well as portions of the
parties' bank and retirement accounts, among other assets,
The total value of the award to the defendant was
approximately $4.4 million, The (rial covrt awarded the
plaintiff portions of the parties’ hank and retirement
accounts, antong other assets, The total value of the award
fo the pleintiff was approximately $2.t  million,
According to the plaintifCs accounting, the award
amounted to a 68 percent distribution of thc marital cstate
to the defendant and a 32 percent distribution to the
plaintiff. The trial court also ordered the plaintiff o pay
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the defendant child support and alimony for a *02 period
of twenty-one years, with a reduction in the amount of
alimony every seven years.'

After the trial court issued its new financial orders, the
plaintiff filed a mation for anticulation, asking the court to
explain the effect of the plaintiff's transactions on the
court’s property distribution and how the trizl court had
valued the Ioss that the transections caused to the marital
estate. In zn articulation, the frial court explained that
“financial orders in dissolution proceedings often have
been described as a mosaic, in which all of the various
financial components are carefully interwoven with one
another. ... Therefore, it is impossible to say, with great
specificily, exactly how the court ‘took into account’ the
[sale] of the shares and the exercise of the siock options
by the plaintiff. However, these (ransactions by the
plaintiff were teken into account whet the defendant was
awarded ihe faily home and her pension from Credit
Suisse, as well as the equitable division of all of the other
assets af the parties.” (Citation omiited.) As for the loss to
the estate, the trial court explained that it had credited the
testimony of the defendant’s expert, The courl thus
determined that, if the plaintiff had nort sold the shares and
exercised the stock options when he did but, instead, had
retained them as contemplated by the awtomatic orders,
they would have been worth ebout $3.5 millisn more ar
the time of the trial following remand when compared to
their value at the time that the plaintiff actually sold or
exercised them,

The plaintif appealed to the Appellate Court, which
reversed the wial court’s financial orders. See *93
(' Brien v. O'Brien, supra, 161 Conn.App. at 577, 593,
128 A.3d 595. Among other claims, the plaintiff asserted
that the trial court improperly had coensidered the
transactions when fashicning its orders. Sce id, at
S87-88, 128 A.3d 395. The plaintiff argued that, even il
his actions technically violated the automatic **}248
orders, the (rial court improperly held his actions against
him when distributing the property because he had not
been found in comtempt and did not otherwise
intentionally dissipate the assets or cause any legably
cognizable harm. See id., a1 588-89, 128 A.3d 595.

The Appeliate Count agreed with the plaintiff, concluding
that the plaintiff's violations of the automatic orders could
be considered by the court only if they rose to the level of
contempt or a dissipation of marital assets. 1d, at 589, 128
A.3d 595. The court expluined that, “even if the plaintiff
techunically violated the sutamatic orders when he sold
stock and exercised options during the perdency of the
dissolution action without permission .. the resulting
sanction imposed on the plaintff by the court—namely,

some unspecified reduction in the plaintiff"s share of the
marita} estate-——was not legally justified and, thus, an
abuse of discretion. First, the court expressly found that
the plaintiff's actions were nat contumacious, and, thus,
we conclude that it lacked any 2uthority to punish the
plainliff pursuant to its civil contempt powers. Second,
although in cxercising its statutory authority under §
a5b-81, the court certainly could take into account, when
dividing the panties’ assets, whether a party had engaged
in a dissipation of those assets, there is nothing n the
present record that would suppert a finding that the
plaintifT intended to hide ar to dissipate assets, nor did the
court make such a finding.” (Foolnole emitted.) Id.

Concerning  the trial court’s cantempt powers, 1he
Appellate  Court  further explained that  “[jjudicial
sanctions in civil contempt procecdings may, in a proper
case, be employed for either or both of two purposes: to
*94 coerce the defendant inta compliance with the court's -
crder, and to compcnsate the complainent for losses
sustained. ... {If] compensation is intended, a fine is
imposed, payable to the complainant.™ ({nternal quotation
marks omitted,) 1d., at 590, 128 A.3d 593 Because,
however, the triab court had not found the plaintiff in
contempt, the Appellate Court concluded that the trial
court had “lost us authorty pursuant 1o i1s contempt
powers 10 take any remedial action against the plaintiff
simply because, with the luxury of hindsight, those
transactions had proven unprofitable or even unwisc. In
other werds, il the court had found the plaintiff in
contempt of the automatic orders, that conclusion might
have justified its further consideration of the effect those
violations had on the assets available for distribution. Tn
such circumstances, the court could have taken remedial
zetion, perhaps reducing the plaintiff's distribution in an
amount necessary. to  compensate  the defendant
Nevertheless, having effectively denied the defendant’s
metion for contempt, the court was required to dispose of
the maritat assets in accordance with its authority under §
46b-81, which did not inciude the power to punish in the
absence of dissipation.” Id., at 591, 128 A.3d 595,

With respect to the trial court’s authority to consider
dissipation under § 46b-8(, the Appellate Court noted
that the trial court had not made a {inding of dissipation,
and that such a finding would be unwarranted in the
present case because, as (his court explained in Gershman
v. Gershman, 286 Conn. 341, 348, 351, 943 A2d 1061
(2008), “[ploor investment decisions, without more,
generally do not give rise to a finding of dissipation. ...
[A]t a minimum, dissipation in the marital dissolution
context requires financial misconduct involving marital
assets, such as intentional waste or a selfish financial
impropriety, coupled with a purpose unrelated (o the
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marriage.” (Citaticn omitted, inlernal *95 quotation
matks omitted} O'Briem v. O'Bricn, supra, 161
Conn. App. at 592, 128 A.3d 593,

Because the trial court had not found contempt or
dissipation, the Appellate Coutt concluded that the tial
court did not bave the wsuthority 1w compensate the
defendant for the plaintiff's transactions, even though
thosa transactions had violated the automatic orders. Id.,
at $93, 128 A.3d 595, The Appelale Court reversed the
trial court’s judgment with respect to its financial orders
and remanded the case for a new hearing on afl financial
matters. 1d.

*%1249 We then granted the defendant’s petition for
certification to decide whether the Appellate Coun
correctly concluded that the triat coun should not have
considered the plaintiff's violations of the automatic
orders in its division of the marital assets because the
court had not held the plaintiff in contempt for thosc
violations. 0'Brien v. O'Brien, supra, 320 Conn. at 916,
131 A3d 751, We answer the certified question in the
negative. The plaintiff also has raised three altermative
grounds for affirming the Appellate Cowrt's. judgment, all
of which we reject.

{

We begin with the certified question. The defendant
claims that the Appellate Court incorrectly concluded that
the trial count lacked the authority to wfford her a rermedy
for the plaintiff’s vickations of the automatic orders in the
sbsence of a contempt finding. In support of this claim,
the defendant contends that the frial cowrt has the power
to consider the plaintiff's actions under § 46b-81, which
governs a trial court's distribution of marital assels in a
dissolution proceeding and empowers ihe trial court 1o
divide marital assets between the  panies  upen
cansideration of “the contribution of each of the parties in
the acquisition, preservation or appreciation in value of”
the marital assets. (Emphasis added.) Gereral Stalutes §
46b-81 {c), The defendant *96 furiher contends that the
plaintiff's unilateral decision to swap a subsiantial equity
stake—along with its potential for increase in value and
dividends—for an asset like cash is the antithesis of
preservation and appreciation, and thus may be
considered by a court when it divides property under the
slalute.

We apree with the defendant that the trial court had the
authorily to consider the plaintiff's transactions when
distributing the marital property, but for reasaons different

from those advanced by the defendant. Applying plenary
review to this question of law; see, eg, Matwra v.
Matwre, 296 Cann. 80, 88, 995 A2d | (2010); we
conclude in part 1 A of this opinion that a trial court
pussesses inherent authority to make a party whole for
harm caused by a viclation of & court order, even when
the wial court does uot find the cffending party in
corlempt. In part [ B of this opinion, we conclude that the
trial court properly exercised that authorily in the present
case.’

A

PV BB has dong Leen settled (hat a wial court has the
authority to enforce its own orders. This authorily arises
from the common law and is inherent in the court’s
function as a tribunal with the power to decide disputes.
Papu v. New Haven Federation of Teachers, 186 Conn,
725, 737-38, 444 A2d 196 (1982). Tht court's
enforcement power is necessary to “preserve its dignity
*97 and to protect its proceedings.” (Internal gquotation
marks omitted.) Alistate Ins. Co. v. Moticlese. 261 Conn.
521, 530, 803 A.2d 311 (2002); see also Middlebraok v.
Stare, 43 Conn. 257, 268 (1876) (“[a] court of justice
must of necessity have **1250 the power to preserve its
own dignity and protect itself). A party 10 a count
proceeding must obey the court’s vrders unless and urti!
they are modified or rescinded, and may not engage in
“self-help” by disobeying a court order to achicve the
party's desired end. (Internal quotation murks omitied )
Sublushy v. Sablosky, 258 Conn. 713, 719-20, 784 AZd
850 (2001); see also Tyler v. Mumersiey, 44 Conn, 393,
452 {1877) (“[e]very court must of necessily possess Lhe
power 10 enforce obedience ro its lawful orders™); Rocgue
v, Design Land Developers of Mifford, fne., 82
Conn.App. 361, 366, 844 A2d 882 {2004) (“(tfhe
interests ot erderly government demand that respect and
compliance be given 1o orders issucd by courts possessed
of jurisdiction of persons and subject matter” linternal
quotation narks omitted] ), quoting United States v,
United Mine Workers of Americe, 330 U5, 258, 303, 67
S.C1. 677,91 L.Ed. 884 (1947).

HESHIS L Firhe court has an array of tools available to
it to enforce its orders, the most preminent being its
contempl power.” Our law recognizes two broad types of
contempt: criminal and civil. See, e.g., Delarrino v.
Monroe Litde Leagre, [ne,, 192 Conn, 271,278 471 A2d
638 (1984). The two are distinguished by the type of
penalty imposed, See, e.g., 98 In re Jeffrey C, 261
Conn. 189, 197-98. 802 A.2d 772 (2002); McTigue v.
New London Edvcatinn Assn,, 164 Conn. 348, 152-53,
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321 A.2d 462 (1973). A finding of criminal contempt
permits the irial court 0 punish the vielating party,
usually by imposing an uncanditional fine or @ fixed term
of imprisonment. See, ¢.g., General Statutes § 5i-33a.
Criminal contemp! penalties are punitive in nature and
employed against completed actions that defy “the dignity
and authority of the court,” (Internal quotarion marks
omitted.) Jn re Jeffrey C., supra, at 197, 802 A2d 772,
Civil contempt, by contrast, is not punitive in nature but
intended to coerce future compliance with a court order,
and “the contemner should be able to obtain release from
the sanction imposed by the court by compliance with the
judicial decree.” Connglly v. Connelly, 191 Conn. 468,
482, 464 A2d BT (1983). A civil contempt finding thus
permits the court to coerce compliance by imposing a
conditional penalty, efien in the form of a fine or period
of imprisonment, 1o be lificd if the noncompliant party
chooses (o obey the eourt. See id.

AT R, impose contempt penalties, whether
criminal or civil, the trial court must make 2 coutempt
finding, and this requires the court to find that the
oifending parly wilfulty violated the court’s order; failure
to comply with an order, alone, will nat support a tinding
of contempt. See, e.g., Marshall v. Marshatl, 15)
Conn.App. 638, 650, 97 Ald 1 (2014). Rather, "¢
conslitute contempt, a party’s conduct must be wilful.”
Eldridge v. Eldridge, 244 Conn. 523, 529, 710 A.2d 757
(1998, "A geood faith dispute  or legitimate
misunderstanding” about the mandates of an order may
well preciude a finding of wilfulness. (Internal quotation
tnarks omitted.) Sablasky v. Sablosky, supra, 258 Conn, at
718, 784 A.2d 890. Whethar a party’s violation was wit{ul
depends on the circumstances of the particular case and,
**1251 vltimately, is a factoal question committed to the
sound discretion of the trial court. Id. Without a finding of
witfulness, a *99 trial court cannot find contempt and, it
follows, cannot inpose contempt penaities,

"Byt & trial court in a contempt proceeding may de more
than impose penolties on the offending party; it also may
remedy any harm 10 others cansed by a panty's viclation
of a court order. When a party violates a court order,
causing harm to another party, the court may “compensate
the complainant for losses sustained” as a result of the
violation. {Internal quotation marks omitted.) DeMartine
¥. Monroe Litile League, Ine., supra, 192 Conn. at 278,
471 A2d 638 A court usually accomplishes this by
ordering the offending party to pay a sum of money to the
injured party as “special damages ...."” (Internal quotation
marks omitted.) Id., at 279, 471 A.2d 638,

" 1y ntike contempl penalties, a remedial award does
not require 2 finding of contempt. Rather, “[iln a

contempt proceeding, even in the absence of a finding of
centempy, & trial court has broad discretion 10 make whole
any parly who bas suffered as a result of ancther party’s
failure 1o comply with a court order.” (Emphasis omiited;
internal quotation marks omitted.) Clement v. Clement, 34
Conn.App. 641, 647, 643 A 2d 874 (1994); sce also Brody
v. Brody, 153 ConnApp. 0625, 636, 103 AJd 981, cer,
denied, 315 Conn. 910, 105 A.3d 901 (2014); Nelsen v.
Nelson, 13 Conn.App. 355, 367, 536 A.2d 985 (1983).
Because the trial court’s power to compensate does not
depend on the offending party's inwenl, the court may -
order compensation even If the violation was not wilful.
Sce, e.g., Clement v, Clement, supra, at 64647, 643 A.24
874 cf. DedMariino v, Monree Litile League, Inc., supra,
192 Conn. at 279, 471 A.2d 638 ([slince the purpose 18
remedial, it matters nol with what intent the [offending
party] did the prohibited act” [internal quotation marks
omitted] ).

Following this principle, the Appellate Court has upheld
coinpensatory awards imposed in contempt proceedings
*100 even when the trial court did not make a contempt
finding. For example, in Clemenr v. Clement, supra, 34
Conn App. at 641, 643 A.2d 874, one party failed to make
peyments on a home mortgage loan, in violation of a
court arder, which led to a foreclosure and a loss of equity
in the home. See id., at 64344, 643 A.2d 874 and n.2.
The trinl court ultimately vacated an carlier contempt
finding but nevertheless  declined to  vacate a
compensatory award equal to the lost equity. 1d., at 646,
643 A.2d 874, The Appellale Court affirmed, explaining
that a trial court “has broad discretion to make whole any
party who has suffered as a resuft of ancther party's
failure to comply with [al court order™ and may do so
“even in the absence of a finding of contempt .."
{Emphasis ontitted; intemal quotation marks omined.) Id.,
et 647, 643 A 2d 874.And in McGuire v. McGuire, 102
Cona.App. 79, 81, 924 A.2d 886 (2007}, a court order
required the parties 'to a dissolution procecding to sell
their marital home, When one party deluyed the closing
date, ¢ausing a contract for sale to {all through, the trial
court did not find contempt but nevertheless ordered the
delaying party to pay the other party compensatien for 1he
delay. See id., at 81-82, 924 A.2d 886, On appeal, the
Appellate  Court, consistent  with prior precedent,
concluded that a trial court need not find centempt before
compensating a party harmed by the viglation of a court
order. Id., at 88-89, 924 A.2d §84.

We cited this principte with appreval in AvalenBay
Communities, fnc. v. Plun & Zoning Conunission, 260
Conn, 232, 243, 796 A2d (164 (2002), and again in
**12152 New Hartford v, Connecticut Resources Recovery
Autharity, 19 Conn. 485, 301 n.20, 970 A 2d 570 (2009).
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In AvalonBap Communities, Ine, for instance, we

cxplained that, “[ijt would defy common sense to .

conclude that, merely because & party’s violation of a
courl grder was nat witful, the trial court is deprived of its
authority to enforce the order’” AvalonBay Communities,
Inc. v. Plan & Zoning Commission, supra, ai 24142, 746
AZd 1104,

17 w101 The Appellate Court's reasoning and result in the
present case ure inconsistent with these decisions, The
Appellate Court recognized that a court might compensate
a party harmed by a violation of a cowt order, including
by reducing the party’s share of the marital assets, but
only if the court found the offending party in contempt.
Sec O'Brien v. O'Brien, supra, 161 Conn. App. at 39],
128 AJ3d 595, According 1o the Appellate Coun,
“[hJaving deterinined that the plaintiffs transactions were
not contumacious ... the [trial] courd lost its authority
pursuuni Lo its contempt powers to tike any remedial
action ageainst the plaintiff” and in favoer of the defendant.
Id. In light of the decisions from this court and the
Appellate Court holding to the contrary, the Appellate
Ceurt’s conclusion in the present case cannot stand.
Parties subject to a court order are bound to follow it and
reasonably may rely on an expectaticn that other parties
will also obey the order. [erespective o whether a
violation is wilful, the party violating a court order
properly may be held responsible for the consequences of
the vielation. To hold atherwisc would shifi the cost of
the violation to the innocent party.

"We therefore conclude (hat, although the wial court
could not punish the plaintift because it had not found
him in conlempt, the cowt nevertheless properly
 determined that it could compensate the defendant for any
losses caused by the plaintiff's violations of the automatic
orders. The plaintiff's transactions—in which he sold and
exchanged stock shares and options for cash—plainly
viclated the aulomatic orders, which expressly provide
that, while the dissolution proceedings are pending, no
party shall “sell, transfer, {or] exchange” any property
without permission from the other party or the court,
Practice Bocok § 25-5 (b) (1). The automatic orders are
inlended to “'keep the tinancial situation of (he partics at a
status quo during the pendency of the dissolution action.”
*102 Ferri v, Poweli=Ferri, 317 Conn. 223, 232, 116
A.3d 297 (2015). Allowing partics to scll, cxchange, or
dispose of assets while a dissolution action is peading,
end without pertnission of the other party or the cour,
would frustrate the trial court’s ability to determinc which
of the parties’ property constituted marital property and to
distribute the inarital assets [sirly between the parties. In
the present casc, the plaintiff's transactions, made without
proper permission, disrupted the status quo and prevented

VIESTLAVY

the trial court from determining ihe proper disposition of
the stock shares and options, in violalion of the autamaltic
erders.

B Gen 3T the plaintiff did not intend to violate the
court’s order, il his unilateral decision to sell the shares
and exercise the options caused a loss w0 the marital
estate—and in trn o the defendant—then the trial coust
was justified in determining that the plaintiff should bear
the losses. To be sure, the plaintiff may not have
appreciated the extent of the harm his transactions might
cause in the future. And, ordinarily, a party in a
dissolution proceeding is not responsible for poar or
shortsighted business decisions concerning marital assets.
See Gershman v. Gershman, supra, 286 Conn, at 346-47,
943 A.2d 1091, But, in the present case, lhe plaintiff's
transactions were not just **1253 questionable invesunent
decisions; they also violated a court order. Even if the
court order imposes a burden on a party, or the parly
believes his actions are olherwise justified, the party may
not act unilaterally in contravention of the order, See, e.g.,
Sablosky v. Sablosky, supra, 258 Conn. at 719-20, 784
A.2d 890, Moreover, {f the piaintiff in the present case did
not wish to bear sole responsibility for the potential risks
of his actions, he should not have engaged in self-help by
selling the stocks and exercising the options without first
consulting the defendant or the cowt Because the
delzndant had no say in the transactions that the plaintiff
exgcuted, the trial court acted within i1s discretion *103
when it determined that the plainlifT had vielated the
automatic orders and that he should bear any losses
caused by his aclions,

#yfe also conclude that the trial cownt acted propedy in
remedying the defendant’s loss of her share of the marital
estate Ly adjusting in her favor the disiribution of the
marital assets. Even though the trial court's property
distribution is governed by § 46b-8Y, and providing 2
remedy for a violation of a court urder is not one of the
enwnerated statutory factors, the trial court nevertheless
had the discretion to rzinedy the plaintiff's viclations of 2
court arder through its distribution of the parties’ marital
property. See Robinson v. Rebwson, 187 Cenn. 70,
T1-72, 444 A2d 234 (1982) (“Although created by
statute, a dissolution action is essentally equitsble in
nature. ... The power {o act equitably is the keystone to
the court’s ability to fashion relief in the nfinite variety of
circumstances [that] arise out of the dissolution of a
martiage,” [Citation omitted; intemal quetation marks
omitied.} ). The trial court could have distributed the
marital assels pursuant to § 46b-8! and then separately
ordered the plaintiff to issue a distinct payment to the
defendant pursuant 1o its inherent authority. See Clemrent
v. Clement, supra, 34 Conn.App. at 64344 643 A2d
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874; cf. DeMartino v. Monrge Little League. Inc., supra,
192 Conn. at 278-79, 471 A.2d 638. The rial coun,
execcising its equitable discretion, instead comnbined these
twa steps into gne, 2 method that is not withoul precedent.
See, e.g., Greenan v. Greengn, 150 Conn.App. 289, 303,
91 A.3d 909 (upholding trial court’s remedy for viclation
of count order and noting that trial court had “taken the
plaintiff's [violation] inte consideration in fashioning its
[financial] orders” instead of issuing “a specific order 1o
restore the funds™ lost From violation [internal quotation
marks omitted] ), cert. denied, 314 Conn. 902, 95 A3d
1167 (2014). Whether the trial court in the present case
had ordered » payment separate fram the property
distribution *104 or effected the payment as part of the
property distribution, as it did, is a difference of forny, not
substance. The vesult of either method would be the
same—-cach ultimately transfers funds 1o cover the value
of the defendant’s loss from the plaintiff to the defendant.
We conclude, therefore, that the trial court properly
exercised its discretion in affording the defendant a
remedy by adjusting the property distribution to account
for the loss,

B

UNThe plaintiff claims that the trial court’s award is
nevertheless ervoneous because it was based on an
Improper method for valuing the loss to he marital estate,
rendering it excessive. We disagree.

IR 5 trial count elects 1o make whole a party
injured by ancther parey's violation of a court order, any
award it makes must be reasonabie in light of the harm to
the injured party. A trial court has the equitabie discretion
to choose **1254 whether to provide a remedy in the first
place and to determine the amount of any remedial award
in light of the speeific circumstances cof the case, See
Clement v. Clement, supra, 34 Conn.App. at 647, 643
A.2d §74; see also AvalonBay Communities, Inc, v. Plan
& Zoning Commission, suprg, 260 Conn. at 243, 796 A.2d
1164, “The cssential goal” in making a remedial award “is
1o do rough justice, ot to achieve auditing perfection,”
and, thus, the award may be based on ceasonable
eslimations of the harm caused and the trial court's pwn
“superior understanding of the litigation ... (Intemat
quotation marks omitied.) Goodyear Tire & Rudber Cu.
v. Haeger, —— U.S. , 137 S.Ct. 1178, 1187, 197
L.Ed.2d 535 (2017). The trial court’s discretion, howaver,
is not limitless. If the court elects to provide a remedial
award, then the valie of the award may not exceed the
reasonable valug of the injured party's losses. DeMarting
v. Monrae Litile League, Inc., supra, 192 Conn. a1 279,

471 A.2d 638. Atthough a *105 trial court may choose to
award fess under the circumstances of a particular case, 2
decision to order an award greater than the party's loss
would exceed the award's remedial purpose. See id.; see
aiso Upodvear Tive & Rubber Co. v, Haeger, supra, at
1186 (trial count's “award may go no fuither than to
redress the wronged party for losses suslained; in may not
impose an additional amount as punishment for the
sanctioned party's misbehavier” [internal quotation marxs
omitted] ). In such a case, the excess instead serves
merely to punish the offending party, a sanction that, as
we have explained, requires a finding of conlempt and
tus likely would constitute an abuse of the trial court's
diseretion, See part 1 A of this opinicn.

Il 1 hgoreover, the trial court's conclusions concerning
the appropriale remedial award nwust be based on
evidence presented tu the court. Nelson v. Nelson, supra,
13 Comn.App. at 367, 536 A.2d 985. The court must
therefore allow the parties to present gvidence concerning
the Joss and the proper amount of compensation, and 1o
cross-cxamine adverse witnesses. Td. As with any other
factua! determination, the trial court’s findings nust be
supported by the evidence. id.

In the present case, the trial court determined the amount
of the loss afler a trial a1t which the parties were cach
afforded the opportunity to present evidence concerning
the extent of the loss, and the defendant adduced
testimony from an expett witness. The plaindff's counse!
cross-examined the defendant’s expert and also had the
opportunity to call witnesses on behalf of the plaintiff but

_ did not do so. The trial court further entertained argumen:

on the issue.

Afler considering the parties’ positions, the irial court
credited the testimony of the defendant's expert and found
that the transactions caused a net loss to the marital estate
of £3.5 million. Tle court arrived at that *106 amount by
looking to the difference between (1) the value of the
stock shares and oplions at the time the plaintiff either
sold or exercised them, and (2} the value the shares and
options would have had at the time of the trial following
remand, when the shares or options would have been
distributed, if the plaintift had not sold or exercised them
in violation of the automatic orders. The trial court
determined that the shares and optlons had a total value of
$2,562,190 when the plaintiff sold or exercisec therm and
1hat, if the plaintiff had not done so, they would have had
a vafue of $6,093,019 at the time of the trizl, Taking the
difference betwecn these two values, the trial court found
that the plairtiff’s transactions had caused a net ioss of
approximately $3.5 million in value to the marital estate.

VWAESTLAVYE &2 2018 Thaeminna ~eder

R clne lo angingd LS Govammant Wogks 16



O'Brien v, O'Brien, 326 Conn. 81 (2017}
BT RRaEag T

**1255 The defendant, however, ‘'was nat necessarily
entitled to be compensated for the full $3.5 million loss 1o
the marital estate. Because that value reflected the loss
amount to the entire marital estate, and not just the
defendant’s share, she presumably should have received
no more than the losses fairly atributable to her share of
the marital estate. Thus, the defendant’'s counsel
acknowledged during closing argument that if, for
example, the court awarded the defendant 55 percent of
the masital assets, including the stock shares and options,
she would be cntitled to compensation for no mare than
55 percent of the total losses to the marital estate.” The
defendant's counsel also acknowledged that the amount
of any remedial award should be adjusted for the taxes
that wou'd have been paid on *107 any subsequent sale of
the stock and exercise of the oplions, which was not
reflected in the expent's valuation of the stock shares. in
light of these factors, and the plaintiff's own valvations of
the marita) assets distributed, it is apparent that the trial
court fairly detormined the loss to the estate to be $3.5
million and that its adjustment of the distribution in favor
of the defendant did npot exceed the defendant’s
reasonable share of thc loss resulting from the
unauthorized transactions.”

Nevertheless, the plaintiff claims that the trial court
improperly determined that the loss 10 the marital estate
*108 was £3.5 **1256 million, He claims that the tial
court was required to calculate the loss to the marital
estate by considering the value that the stock shares and
options would have had on the date of the dissolution
decres, September, 2009, rather than at the time of the
vemand trial in February, 2014. For support, he relies on
Sunbury v, Sunburyp, 216 Conn. 673, 383 A2d 636
{1994), in which we determined that a trial court issuing
new property distribution arders on remand frem an
appellate courl must divide the marilal assets based on
their valuc as of the original date of the dissolution
-decree, rather :han based on their value at the time of any
tial after remand. td., ar 674, 676, 583 A2d 636, We
explained that, when dividing property pursvant to §
46681, “[i]n the absence of any exceptional intervening
circinmstances occurring in the meantime, [the] date of the
granting of the divorce would be the proper time as of
which to determine the value of the estate of the parties
[on] which to base the division of property. .. An increase
in the value of the property following a dissolution does
not  constitite  such  an  exceptional  intervening
circumstance.” (Citation omitted; intemat quotation marks
amitted.) Id., at 676, 583 A.2d 636.

Seizing on our conclusion in Sunbury, the plaintifl asks us
1o extend ils rcasoning to instances in which, as in the
present case, the trial court is not vaiuing marital property

for the purposc of distributing it under § 46b-81 but,
rather, deterinining the proper remedy for a viclation of a
court order. Because the trial court effected the remedial
award by adjusting its property diswibution, the plaintiff
arpues that Suabury applied to the trial court's remedinl
award and berred the court from considering the value
that the stock shares and options would have had as of the
time of the trial following remand, if the plaintiff had not
sold or exercised them. Instead, he argues, the court
should have looked *109 to their value as of the
dissolution date and determined the harm to the marital
estate using that vaive, Me also maintains that, because
the trial court did not make any findings about the value
of the stock shares and options as of the date of
dissolusion, & new hearing on all financial issues is
required.

e disagree that Sunbury applies to the trial court's
decision to remedy the plaintiff’s violations of its orders.
As the plaintiff tacitly admits in bis brief to this court,
Sunbury applies to the distribution of marital property
between spouses pursuant to § 46b-8! but does not
purpert te place Limits on the trial court’s inherent
authority to make a party whole when another party has
violated a court order. Sunbury therefore did not limit the
discretion of the trial court in the present case to consider
the present value of the stocks and options when
fashioning an appropriate remedy.” In considering how to
make the defendant whole for the viofation pursuant to its
inherent authority, the trial court was justified in looking
beyond the value of the stocks and opticns on the date of
dissolution and, instead, o the value the defendant might
actually have received from any stecks and options the
court could have distributed to the defendant at **1257
the time of trial on remand. The trizl court’s decision in
the present case 1o effect its remedial award by adjusting
the distribution, rather than by ordering the plaintiff to
inake @ separate payment, does not alter the fact that its
remedial award *110 was made pursuant to ifs inberent
authority, not § 46b-81. Thus, our holding in Swnbiury
does not apply to the trial court's remedial award.

PIThe plaintiff further contends that, if Swnbury docs not
apply, the trial court skould have vatued the loss 10 the
defendant by using the value the stocks and aptions weuld
have had on the date of the viclations, not the dawe of the
trial foflowing remand. Borrowing from principles of
contract law, the plaintiff asserts that the defendant’s
damages sheuld be calcutated by looking only to the
losses the defendant incurred as of the date of the breach,
without regard to any later change in the value of the
stocks and options. Thus, the plaintiff agrees that if, for
example, he had sold the stock for less than fair market
value at the time he sold it, he might be responsible (o the
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defendant for the loss, but, because he exchanged the
stack for ils fair market vaiue in cash, he argues thart there
was o copnizable loss to the estate on the date of the
breach and, as a result, no basis for a remedial award Lo
the defendant. The plaintiff contends that determining loss
by looking to the stock vatue at the time of the trial on
remand entails the use of an arbitrary dute in time to fix
the value because that value flucruates daily.

Miwe disagree that assessing the value of the stocks and
options at the time of the remand 1rial was arbitrary or
irrational, At the time of that Irial, the court could
determine with certainty the precise value of the loss e
the marital estate caused by the plaintiff's transactions.
The defendant rightfully expected that the plaintiff would
obey the automatie orders and that the stocks and options
would remain in the marital estate until distributed to the
parties by the courn following a trial on remand. If the
plaintiff had not sold the stock or exercised the options,
and the trial court divided the marital asscts between the
parties, including the stocks and opricns, the defendant
would have enjoved the *111 benefit of any increase in
their value. The plaiatiff, however, unilaterally removed
the stacks and options from (he marital estate, preventing
the court from distributing them in the form of stocks and
options, and thus depriving the defendant of the
opportunify o benefit from the increase in their value.
Lacking-the stocks and options to distribize, the court
essentizlly awarded the defendant the valwe that her
putative share of the stocks and options would have had 2t
the time of the remand trial, putting the plaintiff in
precisely the position she would have occupied at that
time if the plaintiff had nat violated the automatic orders.
At that paint, through its remedial award, the wial court
mmade the value of the defendant's share of the marital
estate whole against the losses caused by (he plaintiff's
violations. Centainly, the value of the stocks and options
would (lucluate over time, meaning that the value
required to make the defendant whole on u particular day
would also fluctuate. But the trial court was entitied to put
the defendant in the position she would have occupied in
the absence of the plaintiff's violations of the automatic
orders. As we previously observed, if the plaintiff did not
wish 10 risk being held solely responsible for changes in
the value of the stocks and options, he should not have
sold the stack and exercised the options without proper
authorizalion. In these circumstances, the trial court
properly used the date of the remand trial to value the foss
**1258 to the marital estate caused by the plaintiff's
transactions.

*LLX For these reasons, we conclude that the Appellate
Court inconectly determined that the trial court had
lacked the authority to make the defendant whole for the
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plaintif"s violations of the awomatic orders. We turther
conclude that the trial court's exgrcise of that amhority
was proper.

1l

In light of cur conclusions in part [ of this opinfon, we
next consider whether the Appelilate Court’s judgment
may nevertheless be affirmed on one of three alternative
grounds raised by the plaintiff. The first two concern the
plaintift’s violations of the automatic orders and the third
involves the trial court’s award of retroactive aliimany,

A

Phe plaintiff first claims that his stock and option
transuctions did not  violate the automatic orders
established under Practice Book § 25-5 because they fall
within the exczption for transactions made “'in the usual
course of business ...." Practice Book § 25-5 (1) (1). The
plaintiff argues that the trial court must have ignored the
exception beeause it did not explicitly address the
exceplion in its memorandum of decision. The plaintiff
asserts that, in light of the trial court’s failure to address
this exception explicitly, the court’s decision must be read
as concluding that stock transactions can never fal] within
a person's usual course of business, 8 determination
contrary te the plain language of § 25-5 (b) (1). We
disagree that the trial coun igrored this exception and
conelude instead that the wial court implicitly determined
that the exception does not apply.

The following additional facts and procedurul history ere
relevant to our resolution of this issuc. Al trial, the *113
defendant called an expert to quanlify the economic loss
o the marital cstate incurred by the plaintifi’s
transactions, and the plaintiff's counsel objected to the
testimony as ivelevant. While arpuing the objection, the
plainti{f's counse! suggested that the wansactions did not
violate the autematic orders, claiming they lell within the
usual course of business exception inasmuch as the
plaintiflf believed he was making a “prudent business”
decision at the time. The trial court rejected this
argument, responding that the plaintiff was “not in the
business. [f he were a used car dealer and sold a car in his
lot, or if he were a boat salesman and sold a boat, he can
do that. That's the ordinary course of business." Afler
brief additional argument, the trial court cverruted the
objection and permitted the defendant’s expent 1o testify,
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In its memorandum of decision, the trial court found that
the plaintff hed violated the automatic orders, explaining
its finding as [oltows; “During the pendency of the action,
and while the automatic orders were in cffect, the plaintiff
sold 28,127 shares of Omnicom ... stock and exercised
**1259 75,000 Omnicom ... stock options without court
order or consent from the defendant. ... The result of |he
sales was a significant loss to the marital estate. The court
finds that these lransactions did in fact violate the
autpinatic orders,”

PH A ) hough the trial court did pot explicitly state that
it had found that the usual course of busincss exception
was inapplicable in the present case, the lack of an
cxpress finding on this point is of no moment. When
construing & trial court’s memoranduns of decision,
“|e)ffect muslt be given to that which is clearly implied as
well as 10 that which is expressed.” (Internal quotation
marks  omiited.) Wheelabrator Bridgeport, LI v
Bridgeport, 320 Conn. 332, 355, 133 A3d 402 (2016).
When, as in the presenl case, u trial courl mekes an
ultimate finding of fact, we presume, in the abscnce of
*114 evidence 1o the contrary, that the court also made
the subsidiary findings necessary to support ils ultimate
finding, See, ¢.p., Sosin v. Soyin, 300 Conn. 205, 24443
n.25, 14 A.3d 307 (20t 1) (noting that subsidiary finding
of wrengful conduct is implicit in triad court's award of
compensatery interest under General Statutes § 37-3a);
Barnemann v. Bornemans, 245 Conn, 508, 526, 752 A.2d
978 (1998) {explaining that trial court implicitly must
have found that stock options were marital property when
court distributed vplions between parties).

In the present case, the trial court expressly found that the
plaintiff had violated the automatic orders, which
necessarily implics that the court alsa made a subsidiary
Tinding thal the plaintiff's conduct did not falt within any
exception. Morgover, even if there were any doubt,
arising from the trial court’s memorandum of deeision, as
to whether the court considered the exception, it would be
dispelled by the court's consideration and rejection of the
exceplion in overTuling the plaintifPs objeclion o the
defendant’s proffered expert testimony. We therefore
disagree that the trial court ignored the exception or failed
to detennine whether it applied ™

MiThe plaintiff nevertheless contends that, even if the
trial court rejected his claim that the excepticn applied,
this court should adopt one of two rules corcemning stock
transactions during a dissolution proceeding. He first
argues for a bright line rule that stock sales are abways
made in the usual course of business and thus *115 not
subject (o the automatic orders. As an alternative 1o this

categarical rutc, he urges us to adopt a rule presuming
that stock sales fall within the usual course of business
exceplion.

PHlye decline to adept either of these proposed rules
because they are not supported by the text of the
automatic orders set forth in Practice Book § 25-5. Those
orders govern the transaction of “any property” and make
no exception for transactions concerning certain types of
assets, including stocks. Practice Book § 25-5 (b) (1).
Instead, whether a particular tansaction has been
conducled in the usual course of business presents a
question of fact, 10 be determined by looking to the
circumstances of each case. See  **1260 Quasiug v,
Ouasivs, 87 ConaApp. 206, 208, 866 A2d 606
(reviewing trial court's finding concerning usua! course of
business exception for abuse of discretion because trial
caurt is “in the best pesition to assess all of the
circumstances surrounding a dissolution acticn” {internal
guolation marks omitted] ), cert. denied, 274 Cenp. 901,
876 A.2d 12 (2005). Whether a transaction is conducted
in the usual courss of business does not tum solely on the
type of asset or transacticn but on whether the transaction
al issue was “a cominuation of prior activities'" caried
out by the paitics before the dissolution action was
commenced.” (Emphasis in original.) 1d.

*116 The plainiiff’s proposed rules ase alse inconsisteny
with the purpose of the automatic orders. The status quo
at the commencement of the Jitigalion and the parties’
usual caurse of business will vary significantly from case
10 case. A one size fits all rule or presumption will nat
accurately capture the status quo or usual course for all
parties in the myriad of dissolution cases fited in our
courts, The regular sale of stocks wnight be usuaf for a
professional stock trader but unusual for someone wha
invests in stock funds through a retirement account, had
rot previously sold any of the stocks, and had no
preexisting plan to sell those stocks until retiremnent,
Mareaver, a rule allowing a party either unconditional or
presumptive permission to sell stogks without restraint
would be subject to abuse. Significant stock sales have the
polential to alter the character of a marital estate and
might expose the other party to unwanted financial or tax
consequences. For these reasons, determining a paity's
usual course of business is best treated as a question of
fact to be decided by the trial cowrt, unfertered by rules or
guidelines that may or may not be appropriate under the
unique circumstances of a particular case,

WESTLAW 3 2018 Thaomsen Reolers MNa Slaing 1o nagmal VLS. Gove

siend oo, 14



O'Bricn v, O'Brien, 326 Conn. 81 (2017)
161A3d1236 e

P The plaintiff next claims the triaj court incorrectly
concluded that the stock options that he had cxercised
were marital property, subject to distribution between the
parlies. We again disagree.”

Certain additional facts are necessary to our determination
of this claim, The plaintiff received the options at issug in
March, 2009, after filing the dissolution action bu
approximately six months before the trial court *117
rendered judgment dissolving the parties™ marriage in
September, 2009, Sce O'Brien v. Q'Brien, supra, 161
Conn.App. al 581, 128 A.3¢ 395, The options did not vest
untit aler the entry of the dissolution decree, with one
group of options vesting in 2010, and the remainder in
20i2. See id. The plaintiff exercised the options in wo
**1261 groups after they had vested, converting the
options to cash, id.

At the trial on remand, the plaintiff testified about the
purpose of the options. He initially testified thar the
options “are noi compensatory” and “are not eamed,” but
are issued solely as retention incentives 10 employees “so
that they stay at the company until ... [the options] vest.”
Shortly thereatier, however, he clarified that the options
had been awarded as compensation for his performance in
the prior year, 2008, but that the options had a retentive
compaonent because they vested over time to create an
incentive for him to stay with the company.

In its memorandum of decision, the trial court found that
the options were marital property, explaining thay,
although “the options had not yet vested at the time of the
original trial, they were awarded prior to the dissolution,”
and that the exercise of the options caused “a significant
loss to the marital estale.” The plaintitf chaltenges the
court’s determination that the options were wmerital
property because, although they were awarded while e
partics were still married, they did not vest until 2010 and
thereafter, following the dissclution of the marriage in
2009 He further argues that they were oot granted as
compensation for any scrvices performed during the
marriage bul were solely an incentive to remain employed
until the time the options had vested, For these reasons, he
contends that the unvested options were not rmarital
property subject to distribution between the parties, and,
conscquently, the *118 defendant could not have suffered
any cognizable loss by vinue of his decision 10 excreise
them, "

BT PHRN 0 vested stock options may be considered
marital property if they are camned during the marriage.
See Bornumann v. Bornemann, supra, 243 Conn. al 525,
752 A.2d 978 I[f they are awarded as compensation for
services performed during the marriage, unvested oplions
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may properly be considercd marital property, cven if they
will not vest until after the marriage is dissolved. See id.
If unvested options are awarded for fulure services to be
performed after the dissolution, however, then they are
not considered marital property. See id., at 524-25, 732
A.2d 978, Determining when the options were earned,
and whether they are for predissolution or postdisselution
services, poses @ question of fact for the trial court, and
this court must accept the finding unless it is clearly
erronecus. 1d., a1 327, 752 A 2d 978.

Fn the present case, the record supporls he trial court’s
finding that the plaintiff's options were marital praperty.
The plaintiff’s testimony about the purpose of the options
award was conflicting: although bhe initially testified that
they were exclusively a retention incentive for future
services to be performed alter the marriage was disselved,
he later testified that they were compensation [or past
services but that thev had a delayed vesting schedule to
encourage him (0 stay employed with Omnicom, The
court apparently credited his teslimony that the options
represented payment for past services aund did not credil
his earlier assertion to the *119 contrary. The trial court
had the opportunity **1262 (o observe the testimony
firsthand and to evaluate the witness' attitude, candor, and
demeanor while he was testifying. As the finder of fact,
the trial court was free to credit all or any portion of the
plaintif's testimony." See, e.g., Srefe v. Andrews, 313
Conn, 266, 323, 96 A.3d 1199 (2014) (i}t is the
exclusive province of the trier of fact Lo weigh conllicting
testimony ard make determinations of credibility,
crediting some, all or none of any given witness’
testimony™ [internal quotation marks omitted] ). Because
the cowrt’s finding that the options were marital property
has a sound basis in the evidence, thal finding was not
clearly erroneous, and, consequently, it must stand.

C

MiFinally, the plaintiff takes issue wilh the triab cours
aword of retroactive alimony. After the remand hrial in
February, 2014, the trial court ordered the plaintiff to pay
alimony to the defendant, and made its order retroactive
to the date when the court originzlly entered the
dissolution decree afler the original trial in 2009, The total
retroactive alimony due under the order was 5646472,
with payment to be made (o the defendant no more than
forty-five days from the issuance of the order.

The plaintiff does not dispute the trial court's power to
award retroactive alimony generally but claims that the
award [n this case was improper. He argues that the short
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payment period will require him te pay the arvearage out
of his share of the mariial assets distributed by the trial
court, effectively making it a reduction in his proparty
distribution, Because he must pay the =120 retroactive
glimony from his own propenty distribution, he asserts,
the award constitutes improper “doubls  dipping.”
{Internal quotation marks omitted.) We are not persuaged.

ke petroactive alimony award was nol improper
because trial courts are free 1o consider the marital assets:
distributed to the party paping alimony as a potential
source of alimony payments. See, e.g., Krufick v. Krafick,
234 Coan. 783, 804-805 n.26, 603 A.2d 365 (1995). Trial
courts are vesied with broad discretion to award alimony,
and, when a court determines whether 1o award alimeny
and the amount of any such award, General Statutes §
46b-82 expressly authorizes the cowt te consider the
marital assets distributed to cach party in connection with
the dissolution proceeding.'” See Geseral Statutes §
46b-82; see also Krafick v. Krefick, supra, at 805 .26,
G663 A.2d 365 A trial court’s alimony award constitutes
impetrissible double dipping only if the **1263 court
considers, as a source of the alimony payments, assets
distributed to the party receiving the alimony. See Krafick
v. Krefick, supra, at 804-805 n.26, 663 A 2d 363; scc also
Creco v, Greco, 275 Conn. 348, 357 8, 580 A.2d 372
(2005) {double dipping occurs only when trial court
considers, as source for alimony, asset not available to
payor). That is, il a trial court assighs a certain asset—a
benk account, for example—io the party recciving
alimony, *121 it capnot consider that same bank account
as a source of (viwre alimony payments Lecause the
account has not been distributed to the party paving the
alimony. In the present case, even if the plaintiff must, as
be claims, use his awn share of the marital assets to pay
the retroactive alimony award, the tria} court’s award did
nat constitute double dipping because the assets the
plaintiff might use to pay the alimony award were all
awarded to him, not the defendant.

[MiNevertheless, the plaintiff asserts his double dipping
ciaim as & basis for challenging the overall fairness of the
trial court’s property distribution award, Me claims that,
when the retroactive alimony payment is factored i, the
trial court cffeclively awarded 78 percent of the marital
estate 10 lhe defendant and awarded him only 22 percent.
He asserts that “such a distribution is grossly inequitable
and cannot be sustained.” Once again, we disagree.

HEHSRC Tl courts are endowed with broad discretion to
distribute property in conncction with a dissolution of
martiage”™;, Greco v. Greco, supra, 275 Conn. at 354, §80
A2d 872, and are “empouwered 10 deal broadly with
property and its equitable division incident to disselution

proceedings.” (Internal quotation marks omitted.) 1d., at
355, 880 A.2d 872. “Although a trial court is afforded
broad discretion when distributing marital property, it
must take into account several statutory factors. ... These
factors, enumerated in ... § 46b-81 (¢}, include the age,
health, station, occupation, amount and sources of
income, vocationa! skills, employability ... and needs of
each of the parties ... Although the trial court need not
pive each factor equal weight ... of recite the sialutory
criteria that it considered in making its decision or make
cxpress findings as to cach statutory factor, it must take
cach into account,” (Citations omitted; fooinote amitted,
iniernal quotation marks omirted.) fd., at 354-35, 880
A28 872,

WM 4137 (1 udicial review of a trial court’s exercisc of
its broad discretion in domestic relations cases is Iimited
1o the questions of whether the {trial] court torrectly
applied the law and could reasonably have concluded as it
did. ... In making those determinalions, we allow gvery
reasgnable presumption ... in favor of the correctaess of
[the trial vourl's] action.” (Citation cmined; internal
quolation marks omitted.} Bornemann v. Boracmonn,
supra, 245 Conn. a2 531, 752 A.2d 978, “Generally, we
will not overtum a trial court's division of marital
properiy unless [the court] misapplies, overlooks, or gives
a wrong or improper effect 1o any test or consideration
Tthat) it was [its] duty te regard.” (Internal quotation
marks omitied.} Greco v. Greeo, supra, 275 Conn, at 355,
580 A2d 872,

Tven if we accept the plaintiff's valuation of the trial
court's property distribution for purposes of this appeal,
we reject his contention that the trial court abused its
discretion for at least three reasons. First, a distribution
ratic of 78 percent 1o 22 percent is nol, on its face,
excessive, as (he plaintiflf contends. Indeed, wet have
upheld distributions awarding as much as 90 percent of
the marital estate to onc party. Sweer v. Sweet, 190 Conn,
657,664,462 A.2d 1031 (1983); but cf, «*1264 Greco v,
Greco, supra, 275 Conn. ur 35556, 880 A.2d 872 (under
circumstances of case, 98.5 percent distribution 10 ane
party was excessive). Second, the count's distribution
reflected the unequal earnings potentizl of the parties, The
trial court found that the plaintiff had cash compensation
in excess of $1.2 million in the years prior to the
dissolution, whereas the defendant had an earnings
potential of $143,000. The plaintiff thus had an carnings
potential of at least eight times that of the defendant. In
addition, the trial court found that the plaintiff had
received significant noncash compensation and would
coptinue to do so in the future. Although the trial courl
awarded the defendant alimony to supplement her

income, the *123 amount of the award was 1o diminish
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every seven years, leaving the defendamt with a casc is remanded to that coun with direction to affirm the
progressively smaller income over time and justitying a judgment of the trial court,

greater up-front distribution. See foctncle 4 of this

opinion, Finally, as we have discussed, a significant

component of the defendant™s distribution was the trial

court’s remedial award for the plaintiff's violations of the

automalic urders, See part 1 of this opinion. In these

In this opinton the other justices concurred.

circumstances, we cannot conclude that the trial court’s

property diskribution award was incquitable, as the A Citations
plaintiff contends. We therefore reject this alternative
ground for affirmance. 326 Conn. 81, 161 A.3d 1236

The judgment of the Appeliate Court is reversed and the

Foctnotes

1

Practice Book § 25—5 provides in relevant part; "The following automalic orders shall apply to both parties, with service
of the automalic arders 1o be made with service of process of a complaint for dissclution of marriage ... The automalic
orders shall be effective with regard to the plaintiff ... upen the signing of the complaint ... and with regard io the
defendant ... upon service and shall remain in piace during the pendency of the action, unless terminated, modified, or
amended by furher order of a judicial authority upon mollon of either of the parties:

(b} In all cases Involving a marriage ... whether or not there are children:

(1} Neither parly shall sell, transfer, exchange, assign, remove, or in any way dispose of, withou! the consent of the
other parly In wriling, or an order of a judicial auvthorily, any property, excepl in the usual course of business or for
customary.and usual household expenses or for reasonable attorney's fees in connection with this action.

“(d) The automatic orders of a judicial aulhority as enumerated above shall be sel forth immediately following the
party's requested relief in any complaint for dissolution of marriage ... and shall set forih the following tanguage in bold
lellers:

*Failuro to obay these orders may be punishable by contempt of court. If you object to or seek modification of
these orders during the pendency of the action, you have the right to a hearing before a judge within 2
reasonable period of tima.

"The clerk shall not accept for filing any complainl for dissolution of marriage ... that does not comply with this
subseclion.” {Emphasis in original.}

General Statutes § 46681 provides in relvant part; "(8) At the time of entering a decree annulling or dissolving a
marriage ... the Superior Courl may assign (o either spouse all ar any part of the estate of Ihe other spouse. ...

“{¢) In fixing the nature and value of the properly, if any, to be assigned, lhe cour, after considering
all the evidence presented by each party, shall censider the length of the marriage, the causes for
the annulment, dissclulicn of the marriage or legal separation, the age, health, station, cccupation,
amount and sources of income, eaming capacity, vocalional skills, education, emplayability,
eslale, liabilities and needs of each of the parlies and the opporlunity of each for future acquisition
of capilat assels and income. The court shall also consider the contribution of each of the paries in
the acquisition, preservation or appreciation in value of their respeclive eslates.”

T}l-ne parties disagree aboul the precise value of the properly distribution, and 1he irial court made no specific findings
with respect o that value. Far purposes of this appeal, however, we rely on the plaintiffs valuation of the marital estale
angd property distribution.

Specifically, the'lrial counl crdered the plaintiff to pay alimony in the ar.noum of 345,000 per month for the first seven
years commencing from the date of dissolulion, $37,500 per month for the next seven years, and then $25,000 per

moqlh 1o‘r the next seven years. The alimony payments lerminated after the lhird seven year period, unless ona of the
parlies died or the defendant remarried beforehand.

Iln her trief to th_is cour, the deflendant did not specificalty argue that the frial count possessed discretion, pursuant to ils
inhgrent authority, tc address the plaintiff's viclations but instead focused her argumenis on tha trial court's stafutory
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autharity under § 46b-81, We nevertheless resolve the present appeal in reliance on the trial court's inharent authority
because (1) the defendant raised this ground in her brief 1o the Appellate Court, (2) the Appellate Courl decided the
case in part on this ground, concluding that the trial courl lacked the inherent authority in a contempt proceeding 16
afiord the defendant a remedy for the plaintiff's violations unless it first found comempt, O'Brien v. O'Brion, supra, 161
Conn. App. 5898-81; {3) this ground falls within the scope of the cerlified questicn, which was not limiled to lhe trial
court’s statutory authority but more broadly asked whether “the Appeliate Court correcily galermine{d] Ihal the trial
court [had] abused its discretion when it considered the plaintiffs purporled violalions of the autornalic orders inits
dec!sion dividing marital assels*; O'Brien v. O’'Brien, supra, 320 Conn, 816; and {4) al oral argument befcre this court,
the plalntiff s counsel acknawledged that the trial cour had inherent authority to address the plaintiff's viclations of the
automalic orders and clarified that the plainlilfl was disputing only how ihe irial court exercised that authority in the
present case, See, e.g., McManus v. Comrnissionar of Environmental Protection, 228 Cann, 654, 861 n.§, 6842 AZd
1189 {1994) ("We recognize that although this precise tiaim was raised and briefed tetora the trial court, it was neither
considered by the Appellate Count nor explicitly briefed befora this courl. Nevertheless, this court may consider claims
that fall within the scope of the cedified question ).

Other tools not addressed in lhe presen! case include fhe court's power 1o sanction parties and their attorneys for
“dilatory, bad faith and harassing litigation conduct, even in the absence of a specific rule or order of the court that 1s
ciaimed to have been violated.” {Internal quotation marks omitled.} Milltbrook Owners Assn., Inc. v. Hamilton Slendard,
257 Conn. 1, 9-10, 776 A.2d 1115 (2001). Sanctions may include awarding liligation costs to the party harmed by the
improper conduc!, exclusion of certain evidence or testimony, of even tha entry of a default, nonsuil or dismissal. See
id., at 11, 776 A.2d 1115,

Because the plaintiff s transactions removed the stack shares and oplions from the marital eslate belore the lrigt count
could distribute them on remand, we do nol know precisely what portion of the stock shares and coptions the trial cour
mighl have awarded 1o the defendant, if they were still available for distribution, In these circumstances, a court could
reasanably conclude that a panly should ba compensated for a percentage of the losses commensurate with that
parly's share of the marital estate as awarded by the lrial coun.

The trial court in the present case took the plaintiff's transactions into account by adjusting the dislribution of marital
assels in the defendant’s favor, but it did not afticulate precisely what share of the marital eslale it had awarded to the
defendant, Nor did it articulate how much of its total property distribution was attributlable to Lhe plaintiff's viclations of
the automatic orders, The plaintiff has nof claimed ihat the lack of erticulation in this respect ilself requires reversal. In
the future, however, the triai court should articulale both the adverse impact that a party's violation had on the value of
the marital estate and precisely how it compensated the injured parly for thal violation.

Neverheless, in the present case, considering the piainliff s valuation of the trigl court’s total property distribution ang
the plaintifis suggested split of the marital assets, we conclude that the trial courl’s remedial award 1o the defendant
did nol exceed the defendant’'s reascnable share of the loss. According 1o the plaintiff's valuation of the marital assets,
the total value of the assets divided, without regard to the stocks and opticns, was $5,514,836. The plaintiff had asked
the irlal court to divide the marital assets evenly between the parties. Evan if tha 1rial court followed the plaintiffs
suggestion, the defendant weuld have been enlilled to one half of this ameount, that is, $3 257,418. |n this scenario, the
{rizgl court also would have been juslified in awarding the defendant 50 percent of the $3.5 million in lossas caused by
the plaintiff s violaticns of the automatic crders, an additional 51,750,000. The defendant was aclually awarded a total
of $4,428,784—meaning that she effectively received $3,257,418 of the marital assets and an additicnal $1,171,366
for the losses caused by lhe plainliff. Accordingly, under the plaintiffs valuation, the defendant effectivety recefved
exaclly one half of the losses caused by the plainiiff, less a discount of 33 parcent for taxes. Consequently, even If we
assume that the irial count gave the defendant exactly the share of the eslale that the plaintiff argued thal the
defendant was enlitied to, and even if we use the plaintiff's own valualion of the lrial cout’s distiibufion, il is evidenl
that the trial court’s award did not exceed the reascnable value of the defendant’s losses and thus did not amount to a
penalty for the plalntiff's violalions of the automatic orders. '

To be sure, il tha plaintiff had not sold the stocks or exercised the oplions, the stocks and options would have remained
8 pan of the marital estate and have been subject to distribution under § 46b—81. In that circumstance, Sunbuty woud
have required the trial court 1o ook to the value of the stocks and options as of the dissolution date. Of course, if the
plaintiff had not sold the stocks or exerclsed the options, the defendant would neverlheless have benefited from any
increase in the actuai vatue of any stocks or options she received in the distribution, even if the trial court could not
have formally considered the increased value when disiributing the assets.

We are thus unpersuaded by the plaintiff's contract law analogy. A plaintiff in a breach of contracl action is ordinarily
entitled lo be placed in as good a posilion as he would have been in the absence of the breach, and an award of
damages may include lost profils. E.g., West Haven Sound Development Comp. v. West Haven, 201 Conn. 305,
315-20, 514 A.2d 734 (1986) ("The general rule in breach of contract cases is thal the award of damages is designed
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to place the injured parly, so far as can be done by money, in ihe same position as that which ha would have been in
had the contract been performed. ... [I)t is our rule that {ulnless [prospective profils} are too speculative and remote,
[they] are aliowable as an element of damage whenever Lheir loss arises directly from and as a natural consequence of
the breach." [Citations omitted; internal quolation marks omitted.] ). '

The trial court was fully juslified in finding thal the exception did not apgly in the present case. The plaintiff was an
atlorney by profession, nol a stockbroker, and the plaintiff has not direcled us lo any evidence that he otherwise had a
reguiar practice of buying and selling stocks, either as a hobby or in the management of his personal finances. Nor did
he present evidence of a regular practice of transacting his Omnicom stock that he had received as compensalion for
his employmeni. In fact, the plaintitf testified that his sale of Omnicom slock in 2008—when the aulomalic orders were
in effact—was the first time he had sold such stock.

We do nol suggest, as the irfal cour did, that the usual course of business exception is reserved only for transactions
made in connection with a party's business ar profession; rather, because the automaltic orders are intended to
maintain the status quo between the pariies, the axceplion would appear to extend o personal transacticns, but only if
any such Iransaclions are conducted in the nprmal course of the padies’ ordinary aclivities, such lhat bolh padies
would fully expec! the transactions te be undertaken without prior permission or approval. Even if the trial cour took a
more limited view of the exception, however, lhat view would not pravide a basis for reversal of the trial coun’s financial
orders, The testimony in the present case indicates thal the plaintiff had not previously sold stocks eamed as part of
his compensatian, and, thus, he cannot establish a preexisling practice ¢f selling these assels, even under a more
expansive inlerprelation of the exception, See footnote 11 of this opinion.

The Appellate Court did not address this argument, concluding that the plaintiff had waived it. Q'Brien v. O'Brien,
supra, 161 Conn.App. at 580 n.4, 128 A.3d 595. Because the claim cannol succeed on its merits even il preserved, we
neod not consider whether it was waived.

We nole thal, in the presant case, whelher the options were marilal property is irrelevant lo our determinalion that the
plainliff s exercise of those options viclaled the aulomatic orders, which expressly bar the sale, transfer, or exchangs of
“any property,” noljust marital property, during the pendency of the dissclution proceedings. Praclice Book § 25-5 (b)
(1). We cansider whether the options were marital properly because that issue is relevant to determining the extent of

any losses that the defendant may have sustained and that are allributable fo those transactions and, thus, lo the
plalntiff,

The trial court's finding is also supported by the Omnicom plan governing the issuance of stock options, which was
entered inlo evidence at trial. That plan makes no reference to oplions being awarded for future services or retention
purposes, and does not maka the exercise of any oplions contingenl on meeting any future performance goals.

General Statutes § 46b~82 (a) provides in relevant part: "Al the lime of enlering the decree, the Superior Court may
order either of the parlies to pay alimony to the other, in addition to or in lieu of an award pursuant to section 46b—81_..
in delermining whether afimony shall be awarded, and the duration and amount of the award, the court shall consider
the evidence presented by each party and shall consider he length of the marriage, the causas for the annulment,
dissolution of the marriage or legal separalion, the age, health, station, cceupation, amount and sources of income,
earning capacity, vocational skills, education, employability, estaie and needs of each of Ine parties and the eward. it
any, which the court mey make pursuant {0 section 46b~81, and, in the case of a parent {0 whom the custedy of minar
children has been awarded, the desirability and feasibility of such parent's securing employment.” {Emphasis added,}
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& STATE OF CONNECTICUT

SUPERIOR COURT

Michael A. Albls 1 COURT STREET
Chief Administrative Judge . MIDDLETOWN, CT 06457
Family Division PHONE: (BBO) 343-56570

FAX: (860)343-6589
October 4, 2018

Hon. Andrew I. McDonald

Chair of the Rules Committee of the Superior Court
Connecticut Supreme Court

231 Capitol Avenue )

Hartford, CT 06106

RE: Proposal by theé Rules Committee of the Connecticut Chapter of the American Academy
of Matrimonial Lawyers to amend Practice Book Section 25-5 (b).

Dear justice McDonald:

It is my understanding that on September 17, 2018, the Rules Committee tabled the above
matter in order to obtain comments on the proposal fram the Connecticut Bar Association
(CBA} and from me in my capacity as Chief Administrative Judge of the Family Division.

As far as | am aware, the CBA has not yet provided its comments. it would be useful for me to
have a chance to consider the CBA’s position on the proposal as part of my review of the issue.
Therefore, | would like to have the benefit of the CBA comments before providing my own,
However, if the Rules Committee would like to hear from me before the CBA has responded,
please let me know.

Thank you for the opportunity to provide comment on this issue.
Respect/uly yours, L’
MuchaeIA @s '
hlef Administrative Judge, Family Division
cc: Hon. Patrick L. Carroll IH

Hon. Elizabeth Bozauto
Attorney Joseph £ Del Ciampo




This e-mail anc any attachments/links transmitted with il are for the sole use of the intended recipieni(s) and may be protecicd by the attamey/client privilege, work
product doctring, or other corfidentiality provision. If you are nol the intended recipient, you are hereby notified thal any review, disclosure, copying, dissemination,
distribution, use or action taken in refiance an the contents of this commumnication is STRICTLY PROHIBITED. Please natify the sender immediately by e-mail if you
have received this in error and delete this e-mait and any atlachmeants/links from your system. Any inadvenent receipt or transmission shall not be a waiver of any
privilege or work product protection. The Connecticut Judicial Branch dees not accepl Lability for any errors or omissions in the contents of this communication which
arise as a result of e-mail transmission, or for any viruses that may be contained therein, If verification of the contents of this e-mail is required, please request a
hard-copy version.

From: Del Ciampo, Joseph

Sent: Sunday, September 09, 2018 12:21 PM
To: Jonathan M. Shapiro

Cc: 'Bill Chapman (bchapman@ctbar.org}
Subject: Referral from the Rutes Commiittee of the Superior Court; Proposed Amendment to Section 25-5 of the Practice
Book

Dear Attorney Shapiro,

Attached is a referral from the Rules Committee to the Connecticut Bar Association. Please contact me with
any questions. Thank you.

Joseph J. Del Ciampo

Director of Legal Services
Connecticut Judicial Branch

100 Washington Street, 3 Floor
Hartford, CT 06106

e-mail: Joseph.DelCiampo@ijud.ct.gov

Tel: (860} 706-5120
Fax: (860) 566-3449

This e-mail and any attachnienls/links transmitted with it are for the sole use of the intended recipient(s) and may be protected by the atterney/cliznt privilege, work
product doctrine, or other confidentiality provision. If you are not the intended recigient, you are hereby notified that any review, cisclosure, copying, dissemination,
distribution, use or action taken in reliance on the contents of this communication is STRICTLY PROHIBITEC. Piease notify the sender immediately by e-mail if you
have received this in error and delete this e-mail and any attachmants/links from your system. Any inadvertent receipt ar transmission shall nol be a waiver of any
privilege ar work product protection. The Connecticut Judicial Branch does not accept liability for any errors or omissions in the contents of this com munication which

arise as a result of e-mail rransmission, or for any viruses that may be contained therain. If verification of the contents of this e-mail is required, please reguest a
hard-copy version.



30 Bank Street
New Britain, CT 06031
T. (860) 223-4400

&7 Connecticut
Bar Association

www.cthar.org

October 10, 2018

Via Email: Andrew.McDonald@connapp.jud.ct.gov

Justice Andrew J. McDonald
Connecticut Supreme Court
231 Capitol Avenue
Hartford, CT 06106

Dear Justice McDonald:

You have asked the CT Bar Association to comment on a Proposed Amendment to the Practice Book to which
the CBA Family Law Section submits the following comments to the Rules Committee regarding the proposed
changes to CT Practice Book Section 3-8(a) and 25-5.

Practice Book Section 3-8(a):
The CBA Family Law Section approves of the rule change proposed by Judge Adelman provided that this
proposed change docs not apply to limited scope representation.

Practice Book Section 25-5:

The CBA Family Law Section provides the following comments to the proposed rule change:

¢ Mecmbers of the section questioned whether it is necessary to include the “purchasing” of securitics in the
proposed change. However, other members raised the issue that a day-trader and/or someone excrcising
stock options may need to make a “purchase”.

¢ Members of the section raised the issue that the additional requirements that the sale/purchase is {1)
intended fo preserve the marital estate; and (2) is rime urgent in nature could make the rule confusing,
subjective, and likely to lead 1o increased litigation.

¢ Members of the section raised the issuc that the reference to the phrase “in the normal course of business”
in the proposed change is confusing given that this language is also used in subsection (a).

*  Members of the section also raised the issuc that the term “marital estate™ may be confusing, in light of
Connecticut being an all-property state.

If you have any questions please contact me or the CBA Family Law section member CCd on this email
{Aidan Welsh).

Sincerely,

William L. Chapman
Government & Community Relations

Cc: Joseph J. Del Ciampo
Joseph.DelCiampof@jud.ct.eov




STATE OF CONNECTICUT
JUDICIAL BRANCH

COURT OPERATIONS DIVISION

LEGAL SERVICES '
Joseph J. Del Ciampo, Director of Legal Services 100 Washington Street, P.O. Box 150474
Hartford, Connecticut 06115-0474

(860)706-5120 Fux (860) 566-3449
Judicial Branch Website: www.jud ct.gov

September 9, 2018

Jonathan M. Shapiro

President, Connecticut Bar Association
30 Bank Street

New Britain, CT 06051

Dear Attorney Shapiro:

At its mecting on May 14, 2018, the Rules Committee of the Superior Court considered
the attached proposal submitted by the CT Chapter of The American Academy of Matrimonial
Lawyers to amend Section 25-5 (b) regarding the purchase cr sale of securities in light of
Q'Brienv. O'Brien, 326 Conn. 81 {2017). Also considered were the attached comments on the
proposal from Judge Bozzuto, Chief Administrative Judge, Civil Division.

After discussion, the Rules Committee decided to refer the matter to the family law
section of the Connecticut Bar Association for its review and comment. Once that section has

considered the proposal, please send its comments to me on behalf of the Rules Committee

Please contact me with any questions.

Very truly yours,
| At

Jgseph J. Def Ciampo
Director of Legal Services

Attachment

c Justice Andrew J. McDonald, Chair, Rules Committee of the Superior Court
Bilt Chapman, CBA



Del Ciampo, Joseph

From: Bozzuto, Elizabeth

Sent: Friday, May 11, 2018 12:17 PM

To: Del Ciampo, Joseph

Cc: tparrino@parrinoshattuck.com

Subject: 5/14/2018 meeting: Agendz item 8-7

Attachments: PROPOSED REVISIONS TO AUTOMATIC ORDERS SECTION 25.docx

Dear Attorney Del Ciampo: .

My apologies. Given the timing of the submission by Attorney Thomas Parrino and Attorney Lee Marlow, on
behalf of the American Academy of Matrimonial Lawyers, | misunderstocd and thought this matter was going
to be deferred until the first meeting of the Rules Committee in September 2018.

in any event, | did have the opportunity to discuss the proposal with Attorney Thomas Parrino. Although |
understand the Academy’s concern, | did express reservation in that the proposed rule change is arguably
inconsistent with the intent of the automatic orders {P.B. 25-5). We did agree on compromised language,
which | attach hereto. Notwithstanding, | also suggested, given the nature of this proposal, that it would be
appropriate to submit the proposal to the family law section 6f the Connecticut Bar Association, for their
consideration and feedback, before the Rules Committee takes up the proposed rule change for consideration.
Respectfully, I still believe this is the appropriate course of action.

If I can be of further assistance to the Rules Committee, please let me know. Unfortunately, [ will be
unavailable for the May 14, 2018 meeting.

e Py e v

Honcrable Elizabeth A, Bozzuto

Chief Administrative Judpe, Family

S0 Washington Street

Hartford, CT 06106 :
Tel. 860.706.5060 Fax 860.706.5077
Email: elizabeth.bozzuto@iud.ct.gov




PROPOSED REVISIONS TO AUTOMATIC ORDERS SECTION 25-5

la. Neither party shall sell, transfer, exchange, assigh, remove, or in any way
dispose of, without the consent of the other party in writing, or an order of
judicial authority, any property, except in the usual course of business or for
customary and usual household expenses or for reasonable attorney fees in
connection with this action.

{Revision} 1b. Nothing in Paragraph 1la should be construed to preclude a party
from purchasing or selling securities, in the normal course of business, held in an
individual or jointly held investment account, provided that the purchase or sale
is: 1) intended to preserve the marital estate; 2) time urgent in nature; 3)
transacted on an open and public market; and 4} the purchased securities or sales
proceeds resulting from a sale remain-subject to the provisions and exceptions
recited in paragraph 1a above-in the account in which the securities or cash were
maintained prior to the transaction.

3/23/2018
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