Honorable Andrew J. McDonald
Chair, Rules Committee of the Superior Court

Regarding Proposed Rule Change to Sec. 38-8 Ten Percent Cash Bail

On behalf of the Bail Association of Connecticut {BAC), we would like to thank the Rules Committee for
the opportunity to provide testimony in opposition to the Connecticut Sentencing Commission’s request for
a rules change within the Connecticut Practice Book. Specifically, the change request would provide, among
other things, an automatic ten percent option on all bonds not exceeding $20,000.

The letter indicates the 10% option “would assist indigent persons to make a bond” and possibly help
defendants detained on low level charges. The letter further articulates this is not a long term solution to
pretrial justice issues and suggests exploring a no money (in-or-out type) bail system, suggesting that the
proposed Rule Change Committee will improve the state’s pretrial justice system.

As you are most likely aware, the Connecticut State Legislature for the past number of years, has
considered legislation aimed at reforming our state’s pretrial release system and most recently passed
comprehensive legislation in 2017 (PA 17-145). While we as an association have not always agreed with the
pretrial reform proponents, at the urging of the legislature our association worked in good faith with the
Sentencing Commission, the Malloy Administration, the Office of Policy and Management, and the
leadership of the Judiciary Committee to arrive at a compromise reform package supported by all the
parties and enacted by the legislature.

Of note and concerning to our association members is the fact that this proposed rule change currently
before you as requested by the Sentencing Commission, was proposed by Governor Malloy (2017, HB 7044,
Sec.2(4)(A)) and was specifically considered and was rejected by the legislature as part of their deliberations
in 2017.

We appreciate the work the Sentencing Commission has performed, and thank them for allowing us to
provide information relating to pretrial release over the past years, however, after careful analysis, we have
been able to clearly determine that an automatic 10% option does not help those it is purported to and,
most concerning, allows defendants to simply “buy their way out of jail”; in turn weakening our pretrial
system (Connecticut, which is currently considered the gold standard of pretrial release nationally). This
proposed change will increase the number of defendants who will not have anyone vested in their
appearance when they fail to appear.



Additionally, a clear unintended consequence of setting a dollar amount to automatically trigger a
release is that it will increase bonds. If law enforcement or the Court wants someone to look a defendant if
or when he or she misses court, they will be forced to set the bond higher than they would have prior to the
rule change. This happened in the State of Maryland - they chose the amount to be $2,500.00 which
increased bonds in that state to be set above $2,500.00.

The commission has also not provided an answer as to who will collect the remaining balance of the
bonds forfeited and whom they will collect from. Without a system to collect the remaining balance of the
forfeiture from the defendant the purpose of the bond will be defeated. We are concerned with this issue
and would like to know how the commission proposes to address this issue without further burdening our
state’s court system.

Despite the fact that 10% has been available to defendants regularly for almost 2 decades it is used very
little. For the last five years, 2014 through 2018, the 10% option was used 1,382 times out of 616,435
custodial arrests that resulted in pretrial release. This evidences the 10% option was clearly not the method
of release chosen. That being said, it is also worth noting that at the time of each annual analysis, on
average 39% of bonds that used the 10% option over the time period did not appear in court and remained
active forfeitures while only 16% of thase on surety bonds remained at large.

We are concerned as to why these figures were hot factored into the Commission’s recommendation as
the data is readily available to them. Such information should have given them pause. We advocate that
when considering this data, one should question the merits of such a proposed change to the Practice Book.
A study of these figures and review of a sampling of defendants in the data set, would have found them
unable to afford the 10% option. Reliance on the lower cost and flexible payment options offered by our
industry would have been advantageous to them. This is something that only the surety industry can offer.
That being said, BAC would be happy to participate in further studies to learn more about such options.

If the intent of the proposed rule change is to help the indigent defendants, a far more simple and
effective solution would be to order smaller bond amounts when a bond is determined to be necessary.

Advocates of this rule change have suggested arguments regarding different methods of pretrial release.
Their publications fail to provide sufficient evidence supporting the Sentencing Commission’s claim that the
10% option helps indigent defendants. In the contrary, they push for no-money bail systems. You do not
have to look far to find proof of how ineffective that is.

Attached to my testimony, we have reports created of data sourced from the Judicial Branch. What the
data tells us is the number of custodial arrests made, method of release, and rates of forfeiture. We have
also dug in deeper to show the effectiveness of the different types of release on the rate of active forfeitures
after ime. These reports clearly show that while failure to appear (FTA) rates may be similar across the
different types of pretrial release, the return of those defendants who failed to appear is not. Rates of active
FTA orders are double, triple and in some years quadruple in forms other than surety bail.



Many of the judges on this committee today have presided in criminal courts throughout the state. Itis
clear the use of the 10% option has been encouraged and offered regularly to defendants in some courts yet
has been used very little. No evidence has been provided from the proponents to support such a change
within the practice book. However, we believe, we have consistently provided clear evidence of the failures
of the 10% option and the need to eliminate it from the practice book. In light of the facts we have
discovered, it is apparent that if any change to the practice book should be considered it should be the
elimination of the 10% option, not the expanded use of such release as proposed.

In summary, we respectfully request that this proposed rule change not be enacted and that you
consider the following points as articulated above:

Unintended Consequences
Not in line with legislative initiative (2017)
Larger bonds
Weakening of the state’s pretrial system
Debtor’s prison/collection problems on forfeitures
No incentive to appear
10% doesn’t perform as well as surety bonds relating to return of defendants who FTA
Will decimate an industry with such positive results - no cost to taxpayer
. As of April 2019, the 2018 forfeitures stand to net the state between 3 to 5,000,000 dollars. (Bonds
$20,000 or less, total about $2,000,000 in active forfeitures.), representing 3,000,000 in potential revenue
through the asset forfeiture division.
Defendants shall be liable for the full amount of the bond.
The purpose of pretrial release includes the appearance of the defendant in court to face charges,
and the use of 10% bail fails to do this, it only offers the defendant a 90% discount to buy their freedom.




Compiled FTA Data by year 2014-2018
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10 % Cash Posted

2014 #FTAs release type
Felony
Cash Posted 4.03% 93 8.35%|
Non-Surety 14.77% 477 11.70%|
PTA 33.91% 1,393
Surety 46.94% 1,518 11.71%|
0.35%

13.27%|

Sub

100.00% 3,494

12.65%|

~ Misdemeanor

Cash Posted 4.80% 511
Non-Surety 16.64% 1,661 |
PTA 61.55% 8,323 12.81%]

Surety 16.86% 2,668

14.99%|

|10 % Cash Posted

0.14%

21.85%|

Sub

100.00%

12.50%|

% Actlve

Total Data not avallable | Data N/A
Cash Posted 4.84% 604 9.77%
Non-Surety 16.25% 2,138 9.88%
PTA 55.82% 9,716 13.07%
Surety 23.10% 4,186 13.61%
0.19% 18.47%

Totals for 2014

100.00%

12.53%

* [% FTA type = # FTA divided by count:

| Still active = cases that are still listed on the judicial webslte as active rearrest orders

| % Actlve = numb,er of still actlve cases divided by Count of uses

"Bonds by Bond Type and FTA Rate" data supplled by court opperatlons

compiled from Judlcnal Branch websne "Case Lo kup"




Compiled FTA Data by year 2014-2018

% FTA per
2015 Count Usage #FTAs release type
Felony

- | Cash Posted 907 3.44% 44
| Non-Surety 3,935 14.92% 331
| PTA 9,158 34.73% 1,035
O Surety 12,243 46.43% 1,053
- |10 % Cash Posted 125 0.47% 7

] Sub 26,368 100.00% 2,470 9.37%
| Ay ﬂ Misdemeanor il

| Cash Posted 4,624 4.56% 378 8.47%|

| Non-Surety 17,457 17.20% 1,407 8.06%|

Ty ol PTA 62,635 61.72% 7,003 11.18%|
1i2e Surety 16,668 16.42% 1,977 11.86%
~ [10 % Cash Posted 102 0.10% 11 10.78%
ol | g
56| Sub 101,486 100.00% 10,776 1062%
Wil Still Active % Active
g Total as of Aprll 2016 | April 2016 |
| Cash Posted 5,531 4.33% 422 7.63% 179 42.42%
| Non-Surety 21,392 16.73% 1,738 8.12% 507 29.17%
) PTA 71,793 56.15% 8,038 11.20% 4,555 56.67%
i ail Surety 28,911 22.61% 3,030 10.48% 444 14.65%
|10 % Cash Posted 227 0.18% 18 7.93% 7 38.89%
| Totals for 2015 127,854 100. oo% 13,246 10.36% 42.97%
o i e R G B =T _

(F57 % Actlve number of stil active cases divided by Count of uses
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% FTA type = # FTA divided by count

| Still active = cases that are stlll listed on the judicial website as actlve rearrest orders
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Compiled FTA Data by year 2014-2018

2016
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% FTA per
release type

Felony

Cash Posted

8.09%|

Non-Surety

3,134

13.88%

8.04%|

PTA

7,517

33.30%

11.23%

Surety

10,942

48.48%

8.14%

' _- 10 % Cash Posted

176

0.78%

Sub

22,572

100.00%

Misdemeanor

Cash Posted

4,849

5,00%

Non-Surety

18,324

18.88%

PTA

57,861

59.63%

Surety

15,842

16.33%

10 % Cash Posted

164

0.17%

Sub

97,040

100.00%

still Active

%Actlve

Total

as of March 2017

March 2017 ;

Cash Posted

5,652

4.73%

8.81%

254

51.00%

Non-Surety

21,458

17.94%

8.44%

593

32.76%

PTA

65,378

54.66%

11.42%

5,047

67.61%

Surety

26,784

22.39%

10.22%

470

17.18%

10 % Cash Posted

0.28%

7.06%

13

54.17%

100.00%
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) Useage = Count divided by subtotal of category of charges (Felony or Misdemeanor)

# FTAs = Number of FTAs as listed In Bonds by Bond Type and FTA Rate data reports

% FTA type = # FTA divided by count

. Still actlve = cases that are still listed on the judicial webslte as active rearrest orders

% Active = number of still actlve cases dIvIded by Count of uses
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Compiled FTA Data by year 2014-2018

2017

N At T AT Ve

Usage

% FTA per
release type

Felony

Cash Posted

3.09%

Non-Surety

3,164

13.81%

PTA

7,815

34.12%

Surety

11,103

48.48%

{ 10 % Cash Posted

114

0.50%

Sub

22,904

100.00%

| Misdemeanor

Cash Posted

4,261

4.49%

9.53%

Non-Surety

17,515

18.46%

10.71%

PTA

57,659

60.85%

13.07%|

Surety

15,420

16.25%

[10% Cash Posted

151

0.16%

94,906

100.00%

" still Active

% Active

Data Not Avallable

Data N/A

Cash Posted

4,969

4.22%

9.30%

Non-Surety

20,679

17.55%

10.73%

PTA

65,374

55.49%

13.11%

Surety

26,523

22.51%

12.47%

265

0.22%

18.58%

110 % Cash Posted

Totals for 2017

17,810

100 00% |

1239%
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Compiled FTA Data by year 2014-2018

% FTA per
2018 Count Usage #FTAs release type
Felony
Cash Posted 614 2.72% 34 5.54%|
Non-Surety 2,692 11.94% 261 9.70%
PTA 7,355 32.62% 956
_ Surety 11,763 52.17% 1,083
' 1 % Cash Posted 124 0.55% 4
Sub 22,548 100.00% 2,338 10.37%
Misdemeanor
Cash Posted 3,473 3.64% 248 7.14%
Non-Surety 16,767 17.57% 1,599 9.54%
PTA 58,978 61.81% 7,120 12.07%
it Surety 16,025 16.79% 2,313 14.43% I
[10 % Cash Posted 177 0.19% 38 '
Sub 95,420 100.00% 11,318 i B S T 1
Still Actlve % Active
Total as of April 2019 | April 2019 |
Cash Posted 4,087 3.46% 282 6.90% 154 54.61% |
Non-Surety 19,459 16.50% 1,860 9.56% 561 30.16%
PTA 66,333 56.23% 8,076 12.17% 4,207 52.09%
b Surety 27,788 23.56% 3,396 12.22% 565 16.64%
|10 % Cash Posted 301 0.26% 42 13.95% 13 30.95%
2 -I Totals for 2018 . 117 968 100.00% 13, 656 11.58% 5,500 40.28%
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Compiled FTA Data by year 2014-2018

i
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%FTAper |
2014-2018 Count Usage #FTAs release type |
Felony |
Cash Posted 4,146 3.40% 292 7.04%|
| Non-Surety 17,003 13.94% 1,664 9.79%|
| PTA 41,210 33.78% 5,274/ 12.80%|
il Surety 59,015 48.37% 5,650 9.57%|
~ [10 % Cash Posted 837 0.52% 37 5.81%|
Sl
ey Sub 122,011 100.00% 12,917 10.59%
| Misdemeanor
Cash Posted 22,277 4.51% 1,976 B |
{  Non-Surety 87,632 17.72% 8,100 9.24% $H
| PTA 302,012 61.08% 36,589 12.12%)|
| Surety 81,758 16.54% 11,005 13.46%|
'_10 % Cash Posted 745 0.15% 129 17.32%|
| fi
Sub 494,424 100.00% 57,799 11.69% |;.'.. )
| Total it
! Cash Posted 26,423 4.29% 2,268
| Non-Surety 104,635 16.97% 9,764
‘ PTA 343,222 55.68% 41,863 12.20%
o Surety 140,773 22.84% 16,655 11.83%
|10 % Cash Posted 1,382 0.22% 166 12.01%
|
_20‘_!4-2018-Totals 616,435 100.00% 70,716
[Kkey: |
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Bonds by Bond Type and FTA Rate

% FTAs per Bond

Year Arrest Original Arrest Type Bond Type T
Count # FTAs ype
2014 Felony N/A 125 11 8.80%
Automatically Terminated
2014 Felony (Unknown Type prior to 8 1 12.50%
termination)
2014 Felony Cash Posted 1114 93 8.35%
2014 Felony Non-Surety 4078 477 11.70%
2014 Felony Real Estate Posted 5 1 20.00%
2014 Felony Promise To Appear 9365 1393 14.87%
2014 Felony Surety Bond Posted 12964 1518 11.71%
2014 Felony Bond Not Posted (or posting | 4 5,9, 23 0.16%
type unknown at time of FTA)
2014 Felony Ten-Percent Cash Posted 98 13 13.27%
2014 Total
? @ 41851 3530 8.43%
Felonies
2014 Misdemeanor N/A 141 14 9.93%
2014 Misdemeanor Gep=alPeHd CosieHTTRE 1 0 0.00%
Unknown)
Automatically Terminated
2014 Misdemeanor (Unknown Type prior to 13 1 7.69%
termination)
2014 Misdemeanor Cash Posted 5070 511 10.08%
2014 Misdemeanor Non-Surety 17569 1661 9.45%
2014 Misdemeanor Promise To Appear 64979 8323 12.81%
2014 Misdemeanor Surety Bond Posted 17803 2668 14,99%
2014 Michemedton <4 [enditotRasted sonposteil Eheas 29 0.27%
type unknown at time of FTA)
2014 Misdemeanor Ten-Percent Cash Posted 151 33 21.85%
Zuipioty 116322 | 13226 11.37%
Misdemeanor
2014 TOTAL All Types 158173 | 16756 10.59%




Bonds by Bond Type and FTA Rate

% FTAs per Bond
Year Arrest Original Arrest Type Bond Type Count # FTAs ° T:pe
2015 Felony N/A 71 11 15.49%
Automatically Terminated
2015 Felony (Unknown Type prior to 8 0 0.00%
termination)
2015 Felony Cash Posted 907 44 4.85%
2015 Felony Non-Surety 3935 331 8.41%
2015 Felony Real Estate Posted 13 0 0.00%
2015 Felony Promise To Appear 9158 1035 11.30%
2015 Felony Surety Bond Posted 12243 1053 8.60%
2015 Felony Bond Not Posted !or posting 13125 15 0.11%
type unknown at time of FTA)
2015 Felony Ten-Percent Cash Posted 125 7 5.60%
2015
Uitotal 39585 | 2496 6.31%
Felonies
2015 Misdemeanor N/A 97 5 5.15%
2015 Misdemeanor Appeabord Fosted Tvpe 1 0 0.00%
Unknown)
Automatically Terminated
2015 Misdemeanor (Unknown Type prior to 17 0 0.00%
termination)
2015 Misdemeanor Cash Posted 4624 378 8.17%
2015 Misdemeanor Non-Surety 17457 1407 8.06%
2015 Misdemeanor Real Estate Posted 1 0 0.00%
2015 Misdemeanor Promise To Appear 62635 7003 11.18%
2015 Misdemeanor Surety Bond Posted 16668 1977 11.86%
2015 Midteanbs - 1| coadiNgtRosted (Oriposting 3 freve 34 0.32%
type unknown at time of FTA)
2015 Misdemeanor Ten-Percent Cash Posted 102 11 10.78%
5 Tot
HLRE 112178 | 10810 9.64%
Misdemeanors
2015 TOTAL All Types 151763 | 13306 8.77%

Data reflects the number of arrests each period, not the number of cases. There can be more than one arreston a
single case, such as an arrest followed by a 2nd arrest for Failure to Appear In Court.

Data does not include infraction/violation cases transferred from CIB in which a misdemeanor/felony charge
subsequently was added
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